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Act  V  of  1898— See  Criminal  Procedure  Code,  1898. 
Act  II  of  1899-See  Stamp  Act,  1899. 

Act  Xin  of  1900— See  Punjab  A/ienafion  of  Land  Art,  1900. 
ADOPTION. 

See  Custom — Adoption. 
See  Hindu  Law  — Adoption. 
adverse:  POSSESSION. 

See  Limitation  Act,  1877,  Schedule  II,  Ariicle  141 

AGENT. 

See  Principal  and  Agent. 
ALLUVION  AND  DILUVION. 

1.  Alluvion  and  diluvion — Rights  of  adna  maliks  in  submerged  land  — 
Ows/^m— !^Jauza  Muradpnr,  tahsil  Alipur,  Muzaffargarh  District — 
Wajib-ul-arz  — Haq  Juii. —  The  plaintiffs,  who  were  adna  maliks  in 
rnauza  Muradpnr,  tahsil  Alipur,  in  the  Muzaff'argarh  DiRtrict,  sued  for 
a  declaration  of  ad^-a  wialkiyaf  rights  in  certain  land  which  had  been 
submerged  by  river  action,  which,  on  its  reappearance  in  accordance 
with  a  provision  of  the  Wajib-ul-arz,  has  been  recorded  as  the  sole 
property  of  the  defendants.  The  provision  of  the  Wajib-nl-arz  was  to 
the  effect  :  "that  in  this  village  there  are  two  kinds  of  property,  ala 
"  and  adna.  If  the  land  belonging  to  any  adna  malik  is  washed  away, 
"  at  the  time  of  its  being  thrown  up  it  becomes  the  property  of  ala 
"  malik.  'j'he  adna  maliks  retain  no  right  in  the  land.  The  adna 
"  maliks  after  paying  Jiaqjurt  to  the  ala  maliks  will  be  entitled  to  get 
"possession.  Without  paying  haq  ju>i  they  will  have  no  right.  If 
"the  ala  maliks  intentionally  refuse  to  take  J^ir^  the  adna  nmliks  &re 
"not  entitled  to  take  posses&ion.  The  arrangement  asto^'^m  is  to 
"  depend  upon  the  value  of  the  land  and  the  status  of  the  adna  malik. 
"  But  it  shall  not  be  less  than  Re.  I  per  bigha  or  more  than  Rs.  2  per 
"  bigha.  The  adna  maliks  shall  have  the  same  power  whether  the 
"  whole  or  a  portion  of  any  wells  are  carried  off." 

Heltl,  that  as  the  payment  of /zagjwrz  or  an  institution  fee  for  the 
recovery  of  land  cannot  be  considered  opposed  to  the  principles  founded 
on  universal  law  and  justice,  it  was  for  the  ad^ia  maliks  to  rebut  the 
presumption  in  favour  of  the  correctness  of  the  entiies  of  the  record  of 
custom  and  to  prove  that  they  were  not  bonnd  to  pay  it. 

Held,  on  the  evidence  that  the  plaintiffs  have  failed  to  rebut  the 
entry  in  question  or  to  prove  that  they  were  entitled  to  the  land  with- 
out payment  of  Ti^g^ytin.     Ahmad  Shah  v.  Kbuda  Bakhsh      
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ALLUVION  AND  DILUVION-^on^W. 

2.  Alluvion  and  Ailuvion — Title  to  land  transferred  by  gradual  ac- 
cretion—  Custom  icith  re-^pect  to  land  bordering  the  tSutlej  river  between 
Jullnnditr  and  FeroZf-pore  Districts — Riwaj-i-am.  —  Fotmd,  that  by  custom 
prevailing  in  respect  of  laud  bordering  the  Sutlej  river  between  the 
Jullandur  and  Ferozepore  Districts,  the  proprietors  of  a  village  become 
entitled  to  any  area  of  land,  whethei"  it  is  the  whole  or  a  portion  of  a 
village,  which,  in  consequence  of  a  change  in  the  course  of  that  river, 
is  thrown  up  by  gradual  accretion. 

Heldf  that,  as  in  the  river  Satlej,  between  the  Jiillundur  and 
Ferozepore  Districts,  the  changes  of  deep-stream  are  more  considerable 
and  sadden  than  in  English  and  Italian  rivers,  the  rules  applicable  to 
gradual  accretions  of  the  descriptions  contemplated  by  the  English  and 
Uoman  Law  should  not  be  followed. 

All  disputes  relating  to  such  accretions  should  be  decided  by  giving 
full  effect  to  the  provision  of  the  l< iwai-i-am  of  the  villages  concerned. 
Bandu  Khan  v.  Mussammat  Umri 63 


APPEAL. 


1.  Civil  Procedure  Code,  1882,  Sections  562,  588  (28) — Appeal  from 
order  of  remand  in  an  unclassed  suit  under  Es.  200  in  value — Fouer  of 
Chief  Court  to  go  into  the  merits  on  appeal  from  a  remand  order. — Held, 
by  the  Full  Bench  that  in  hearing  an  appeal  under  Section  588  (28), 
Civil  Procedure  Code,  the  Chief  Court  is  not  confined  to  the  mere 
question  of  procedure,  it  can  and  should  go  into  the  merits  of  that 
preliminary  point  upon  which  the  Lower  Appellate  Court  has  remanded 
the  case  under  Section  562 ;  and  where  in  the.preliminary  point  questions 
of  law  or  custom  are  involved,  it  can  and  should  discuss  those  questions. 
Maha  Ram  V.  Ram  Mahar 1 

2.  Divorce — Dismissal  by  single  Judge  of  application  for  dissolution  of 
marriage — Appeal  from  mch  order  of  dismissal — Indian  Divorce  Act,  1869, 
Section  h^— Punjab  Courts  Act,  1884,  Section  9.~Held,  that  an  appeal 
lies  from  all  decrees  and  orders  passed  by  a  Single  Bench  in  the 
exercise  of  its  original  jurisdiction  in  proceedings  under  the  Indian 
Divorce  Act,  1869,   by  virtue   of    Section  55  of  that  Act  and  Section  9 

A  of  the  Punjab  Courts  Act.    C.  v.  C.  and  B 18 

3.  Divorce— Appeal  against  the  order  of  a  Single  Dench  dismissing 
an  application  for  dissolution  of  tnarriage — Limitation  for  such  appeal — 
Limitation  Act,  1877,  Schedule  II,  Article  151  -Necessity  for  copy  of 
decree  appealed  against  accompanying  a  memorandnm  of  appeal — Civil 
Procedure  Code,  1882,  Section  541.  -A  petition  tiled  by  the  appellant 
for  dissolution  of  marriage  having  been  dismissed  by  a  Single  Bench  of 
the  Chief  Court  in  the  exercise  of  its  original  jurisdiction  on  the  12th 
May  1902,  an  appeal  without  either  a  copy  of  the  judgment  or  decree 
was  filed  on  the  7th  June  1902.  The  co-respondent  objected  that  the 
appeal  was  barred  by  limitation  ;  1st,  on  account  of  t)ie  appeal  having 
been  filed  beyond  the  time  allowed  by  law;  and  2ud,  on  aec^ount  of  the 
want  of  either  a  copy  of  the  deci-eo  or  judgment  having  been  tiled  with 
the  gi'ouuds  of  appeal  na  required  by  Section  Oil  of  the  Civil  Proccduio 
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APPEAL— cowcZc?. 


T^o. 


Code,  The  appellant's  connsel  urged  that,  as  neither  he  nor  his  client 
were  aware  of  the  date  on  which  the  judgment  was  to  be  delivered  or 
were  aware  of  it  until  just  before  the  appeal  was  filed^  asked  the  Court 
to  excuse  the  delay  in  filing  of  the  appeal  under  the  provisions  of  Sections 
5  and  5  (a)  of  the  Limitation  Act,  and  that  he  might  also  be  allowed 
to  file  a  copy  of  the  decree  and  judgment. 

Heldf  (i)  that  as  under  Section  16  of  the  Punjab  Courts  Act- it- was 
unnecessary  for  a  Judge  of  the  Chief  Court  to  pronounce  his 
judgment  in  open  Court  or  on  a  date  appointed  and  announced  to 
the  parties,  the  appellant  was  not  entitled  to  claim  consideration 
on  that  account  as  a  matter  of  right,  and  that,  as  the  appeal  was 
filed  after  the  period  allowed  by  Article  151  of  the  Limitation 
Act,  it  was  barred  by  time ; 

(ii)  that  as  an  Appellate  Court  could  not  dispense  with  the  presenta- 
tion of  a  copy  of  the  decree  appealed  against,  the  appeal  filed 
by  the  appellant  was  not  a  good  appeal  in  law  ; 

(Hi)  that  when  an  appeal  is  filed,  after  it  is  time-barred  and  the 
appellant  desires  to  take  the  benefit  of  the  provisions  of  Sections 
5  or  5  (a)  of  the  Limitation  Act,  the  cause  of  the  delay  should 
be  stated  at  the  time  the  appeal  is  filed.    C.  v.  C.  and  B.  ...         22 

4.  Punjab  Courts  Act,  1S84!,  Section  4iO^ Land  Suit ^Value  of  suit 
— Appeal  — Suits  Valuation  Act,  1887,  Section  4. — In  two  suits  by  pre- 
emptors  the  market  value  of  the  properties  sought  to  be  pre-empted 
were  found  in  each  case  by  the  Courts  to  be  more  than  Rs.  250,  and  in 
a  suit  by  a  mortgagee  the  decree  in  his  favour  fixed  a  sum  more  than 
a  thousand  rupees  (Bs.  1,000)  as  the  amount  to  be  paid  by  the  mort- 
gagor on  redemption.  In  all  three  cases  the  value  of  the  suits  as  laid 
by  the  plaintiffs  was  by  the  rules  in  force  under  the  Suits  Valuation 
Act  for  amounts  less  than  those  required  by  clauses  (a)  (1)  or  (d)  (1)  of 
Section  40  of  the  Punjab  Courts  Act,  to  entitle  the  parties  to  an  appeal 
to  the  Chief  Court. — Held,  that  as  all  the  decrees  involved  directly  claims 
to,  or  respecting  properties  in,  the  pre-emption  cases  of  the  values  of 
Rs.  260  and  upwards  and  in  the  redemption  case  of  more  than  Rs.  1,000, 
an  appeal  lay  in  each  case  to  the  Chief  Court  under  clauses  (a)  (1)  and 
(d)  (1)  of  Section  40  of  the  Punjab  Courts  Act.    Ghulam  Ghaus  v,  Nabi 

ijAKHSHtct  *•«  •>•  •««  •••  •«•  *••  •«•  •••  itt  ^4* 

5.  Givil  Procedure  Code,  1882,  SectionsZTl,  h88  {21)— Application 
to  he  brought  on  to  record  in  substitution  for  plaintiff — Vismissal  of  such 
application — Appeal. — Held,  that  there  is  no  appeal  from  an  order  dis- 
missing an  application  to  be  made  a  party  under  Section  372  of  the 
Code  of  Civil  Procedure.  Section  588  (21)  only  allows  an  appeal  from 
an  order  disallowing  objections  to  an  application  under  that  section. 
MussAMMAT  Sahib  Nur  v.  Muhammadji      57 

6.  Appeal — Arbitration — Decree  in  accordance  with  an  award — Civil 
Procedure  Code,  1882,  Section  522. — Held,  that  an  appeal  does  not  lie 
from  a  decree  passed  upon  a  judgment  given  according  to  an  award, 
"except  in  so  fai*  as  the  decree  may  be  in  excess  of,  or  not  in  accordance 

;vith,  the  a^ward.    Sita  Ram  i7.  Dhani  Ram  ,„        ♦..        92 
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ARBITRATION. 

Arbitration — Award — Decree  on  judgment  in  accordance  icith  an 
award — Appeal — Civil  Procedtcre  Oode^  1882,  Section  5ii2. 

See  Appeal f  No.  6. 

ASSIGNMENT  OF  DEBT. 

Assignment  of  debt — Bight  of  assignee  to  sue. —  Held,  that  where  a 
plaintiff  sues  for  the  recovery  of  a  debt  as  an  assignee,  he  is  bcund  to 
prove  that  he  was  a  bond  fide  assignee  of  the  debt  and  capable  of  giving 
a  valid  discharge,  especially  where  the  defence  questions  the  validity  of 
the  alleged  assignment.     Mul  Chand  v.  Piyaue  Lal      ..  23 

ATTACHMENT. 

1.  Execution  of  decree — Money,  realized  under  an  ultra,  Yirea  attach- 
ment— Assets  realized  by  sale  or  otherwise  in  execution  of  a  decree— • 
Rateable  distribution. 

See  Civil  Procedure  Code,  ISS2,  Section  29h 6 

li,  Execution  of  decree —attachment — Objections  to  attachment  dis- 
missed Jor  default — Poiver  of  Court  to  restore  such  application-  to  the  file — 
Remedy  of  objector — Procedure ^Cicil  Procedure  Code,  1882,  Sections 
103,  278,  623,  647. 

See  Execution  of  Decree,  No.  S 76 

3.  Suit  for  a  declaration  that  land  belonging  to  an  agriculturist  is 
liable  to  attachment  and  sale. 

See  Punjab  Alienation  of  Land  Act,  1900,  Section  16  ...         ..,  4 

B. 

BOND. 

Stamp  Act,  1899,  Section  2  (5)  {b)— Acknowledgment  of  a.debt^ 
Bond. 

SeeStamp  Act,  1899,  Section  2  (b)  (b)  35 

BETROTHAL. 

Barter  of  one  girl  in  marriage  for  another — Breach  ofipronmc  of 
marriage—  Void  agreement — I'liblio  Policy— Measure,  of  damagna. 

Sqq  Contract  Act,  \S12,  SectionM^       50 

BREACH  OF  PROMISE  OF  MARRIAGE. 

S^  Contract  Ait,  \%12ySection^2'i      60 

BURDEN   OF  PROOF, 

I.  Althongh  the  existence  of  a  castora  of  pre-emption  in  a  particular 
sub-division,  sachaH  is  referred  to  in  Section  11  of  the  Punjab  Laws  Act, 
has  to  be  established,  instancos  in  the  neighbouring  subdivisions, 
though  not  of  themselves  sutficiont  to  prove  the  existence  of  such  a  cus- 
tom in  that  sub-division  are  evidence  of  such  oxistDuoO.  Sant  SlNGU  i\ 
JOWALA  SaHAI  i? 
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BURDEN^  OF  PROOF— concld. 

2.  Where  rival  claimants  to  the  pre-emption  of  house  property  in 
towns  assert  superior  right  by  vicinage,  each  has  to  prove  his  vicinage 
to  be  of  a  superior  kind,     Rahmat  Ali  Khan  v.  Hamid-ud-din -43 

8.  The  burden  of  proof  that  non-agricultural  Hindus  in  matter  of 
alienation  and  succession  follow  Punjab  Customary  Law  rests  on  the 
person  making  such  an  allegation.     Mangtu  r.  Chdni  Lal         oJ 

4.  Burden  of  proof  that  any  existing  custom  has  been  incorrectly 
stated  in  a  record  of  rights  rests  on  the  person  making  such  assertion. 
Maha  Ram  v.  Ram  Mohar 65 

5.  Onus  of  proving  good  faith,  fair  dealing  and  full  and  free  consent 
in  transactions  where  one  party  is  in  relation  of  active  confidence  must 
be  laid  on  the  party  interested  in  upholding  the  transaction,  and  in  the 
absence  of  such  proof,  the  transaction  must  be  declared' as   not   binding. 

HoTi  LiL  y.  MussAMMAT  Ram  PiARi 77 

6.  When  the  power  of  transfer  by  will  is  not  co-extensive  with  the 
power   of   transfer  inter  vivos  the  onus  that  a  proprietor  has  a  power  of 

^  alienation  by  will  rests  on  the  person  setting  up  the  will.  Ishar  Singh  v. 
Lehna  Singh , •        86 


CALLS  ON  SHARES. 

Suit  by    liquidator   for  money  due  to  the  Company  in,  respect  oj  unpaid 
calls  on  shares. 

See  Public  Company^  No.  1      ...         ...         ...         ...         •.. 

CAUSE  OF  ACTION. 

1.  Contract   Act^   1872,   Section  62 — Contract — Novation — Bight  of  a 
party  to  fall  bach  on  the  original  cause  of  action. 

See  Contract  Act f  lS72f  Section  62       ,         ,„ 

2.  Suit  on  promissory  note  not  presenttdfor  payment. 
See  Negotiable  Instruments  Act^  Section  64    ... 

3.  Civil  Procedure  Code,  1882,  Section  43 — Suit  to  include  whole 
claim-— Discretion  of  plaintiff  having  several  causes  of  action  to  sue  in 
respect  of  ont  only — Subsequent  suit  ia  respect  of  another  cause  of  action 
not  barred. — The  defendants  had  a  sister  B\  on  v/hose  marriage  they 
took  possession  of  her  share  in  the  property,  and  mortgaged  the  whole, 
including  their  own  joint  property,  to  one  S.  Thereupon  the  plaintiff 
No.  I  and  the  father  of  plaintiff  No.  2  instituted  a  suit  against  the 
present  defendants  and  S,  claiming  possession  of  one-third  of  the  pro- 
perty mortgaged  on  the  allegation  that  they  were  B"s  reversioners,  and 
in  respect  of  the  remaining  two-thirds  a  declaration  that  the  alienation 
would  not  affect  their  reversionary  rights,  and  obtained  a  decree  for  the 
relief  sought.  Subsequently  they  instituted  the  present  suit  against 
the  two  sisters  alone  for  possession  of  the  residue  of  P's  land.  It  was 
pleaded  that  the  present  suit  was  barred  by  Section  43,  Civil  f  *rocedur© 
Code,  b^  reason  of  the  previous  suit. 
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CAUSE  OF  ACTION— rowo/^. 

Held,  that  Section  43  was  not  applicable  and  did  not  bar  the  present 
suit.  The  fact  that  a  suit  embracing  the  relief  sought  in  the  present 
suit  and  in  the  former  suit  might  not  have  been  bad  for  misjoinder, 
did  not  necessarily  entail  that  the  present  suit  was  barred  by  reason 
of  the  relief  claimed  not  having  been  included  in  the  t'ormer  suit,  and 
that  although  the  respondent's  right  to  possession  of  the  share  of  F  had 
accrued  when  the  previous  suit  was  instituted,  the  immediate  cause  of 
action  was  the  execution  of  the  mortgage,  and  the  plaintiffs  were  entitled 
to  sue  separately  for  relief  claimed,  which  had  no  connection  with  the 
mortgage.     Mussammat  Badshah  v.  Sahib 

CERTIFICATE  OF  ADMINISTRATION. 

Payment  of  debt  to  representatite  of  deceased  person— Diseharge— Right 

of  executors  of   the  deceased   to  ignore  such   payment— Notice  of  claim 

Duty  of  executors — Negltgeuce,  effect  of. 

See  Representative  of  deceased  person   ...         ...         ...         ...         , . ,         72 

CIVIL  PROCEDURE  CODE,  1882. 
Section  13.    - 

See  Bei- Judicata  .  a 

Suction  17. 

1.  Jurisdiction-— Place  of  suing— Suit  to  recover  money  paid  in  D^/hi 
on  hundis  tent  by  defendants  to  Delhi  and  there  accepted  and  paid  by  the 
plaintiff. 

See  Juntdiction,  No,  5  .....         .  in 

'  *•'  •••  •••  •••  •••  ...  lU 

2.  And  Section  20— Juri!idictio7i— Place  of  suing—Consent  to  iuris- 
diction — Waiver.  *' 

See  Jurisdiction^  No.  6  ...         ...         ...         ,,^  ^^  o? 

Section  25. 

1.  Transfer  of  smt—ViiquaUficafion  of  presiding  Judge— Reasonab/e 
apprehension  of  bias. 

See  Transfer  of  Case      

2.  Sma/l  Cause  Court  suit-Munsif  trying  case  withdrawn  from  Sma// 

CtZn^'^  Pri'-rl  7t  'f.^^---f-0'vi/ Procedure  Coe^e,  1882, 
Section  25 -Plaintiff  filed  his  suit  as  a  Small  Cause  Court  case  in  the 
Cour  of  he  District  Judge  at  Hoshiarpnr,  with  a  note  that  it  wa« 
tr  aole  by  the  Small  Cause  Court,  but  as  the  Judge  of  that  Court  was 
related  to  one  of  the  parties,  it  should  not  bo  sent  to  him.  It  was 
accoixl.ugly  sent  to  an  additional  Munsif  without  Small  Cause  Court 
powers,  by  order  of  the  District  Judge.  After  decision  by  that  Munsif 
an  appeal  was  preferred  to  the  District  Judge  and  decided  by  him. 

.^^fA\^r'''\t^  ^.''i^^"  "^  *^^  ^^''*"^*  J"dgo  in  sending  the  case  to 
the  Additional  Munsif  amounts  to  transfer  within  the  moaning  of  Sec- 
tion  2o,  Civil  Procedure  Code,  tho  Additional  Munsif  must  be  deemed 
for  the  purposes  of  this  suit  to  be  a  Court  of  Small  Causes  under  the 
last  clause  of  that  section,  and  his  decision  was  thei>efore  not  open  to 
appeal.    Ralua  Ram  »..  Goiul  Chand       ^  ao 
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CIVIL  PROOEDURE  CODE—contd. 

Section  26. 

And    Sections   27,   31 — Misjoinder — Parties — Joinder   of  plaintiffs — 
Persons  jointly  interested  in  a  suit — Claims  not  antagonistic. 
See  Parties,  No.  2 

Section  32. 

Section   2^2  of  the  Limifcation   Act  applies  even  where  a  Court  of  its 
own  motion  adds  a  party  to  a  sait.    Nabi  Bakbsh  v.  Fakir  Muhammad. 

Section  34. 

Non-joinder  of  parties— E;ffect  of  objection  as  to  non-joindernot  taken 
in  time. 

See  Parties^  No.  S         .„         

Section  43. 

Suit   to  include   whole    claim — Discretion   of  plaintiff  having  several 
causes   of  action   to   sue  in  respect  of  one  only — Subsequent  suit  in  respect 
of  another  cause  of  action  not  barred. 

See  Cause  of  Action,  No.  3        ...         ...         ^.         ...         ,„ 

Section  54. 

Plaint  insufficiently  sfamp&d— Payment  of  requisite  Court  fee  after  the 
expt?'y  of  limitation  allowed  for  the  suit — Plaint  when  deemed  to  have 
been  presented. 

See  Limitation  Act,  1877,  Section  4<,  No.  2     ... 
Section  103. 

Execution  of  decree— 'Attachment— Objections  io  attachment  dismissed 
for  defauH— Power  of  Court  to  restore  such  application  to  the  file. — Held, 
that  the  procedure  prescribed  for  original  suits  by  the  Code  of  Civil 
Procedure  does  not  apply  to  execution  proceedings  under  Chapter  XIX, 
and  accordingly  the  remedy  provided  by  Section  103  of  the  Code  is 
not  open  to  an  objector  whose  objections  under  Section  278  ^o  an 
attachmeiat  of  certain  property  in  execution  of  decree  owing  to  his 
absence  on  the  date  fixed  for  hearing  have  been  dismissed  in  default. 
CoATES  V.  Kashi   Ram         

SECTION  108. 

Ex-parte  decree— Death  of  judgment-debtor — Application  by  legal 
representative  of  t/ie  jadument-debtor  to  have  the  ex-parte  decree  set  aside. — 
Held,  that  where  a  defendant,  against  whom  a  decree  has  been  passed 
ex-parte,  dies,  his  legal  representative  is  competent  to  apply  under 
Section  108,  Civil  Procedure  Code,  for  an  order  to  set  the  ex-parte 
decree  aside.     Mussammat  Jas  Kaue  v.  Bhai  Mahtab  Singh        

Section  147. 

Case  tried  without  proper  issues  being  framed. — Held,  that  the  omission 
to  frame  an  issue  is  not  fatal  to  the  trial  of  a  case,  especially  where  the 
parties  had  gone  to  trial  well  knowing  what  the  real  question  between 
them  was  and  had  produced  evidence  in  respect  thereof.  Hotf  Lal  v. 
MussAicMiT  Ram  Piarx  ... 
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CIVIL  PROCEDURE  CODE.  }^S2-confd. 

Sect[on'  214. 

Decree  for  pre-emption  omitting  to  state  consequence  of  non-payment  of 
pre-emptive  price  within  (he  time  prescribed  tJi^re/nj  for  payment. 

See  Pre-emption,  No.  \2  ...  ...  ...  ...  ...  ...         r>3 

Spction  215. 

Suit  for  dissolution  of  partnership — Sale  of  ontHandings  bpfore  the 
business  ivas  dissolved — Validity  of  such  sale. 

Sqq  Partnershi}i,No.l 23 

SpcxroN  295. 

Execution  of  decree — "  Assets  realized  by  sale  or  othenvise  in  execution 
of  a  decree  " — Money  realized  under  an  ultra  viros  attachment — Rateable 
distribution. — J/e/f?,  that  money  paid  by  a  judgment-debtor  into  a 
Court  under  an  order  of  attachment  which  was  ultra  vires  cannot  l)e 
treated  as  assets  realized  by  sale  or  otherwise  in  execution  of  a  decree 
within  the  meaning  of  Section  295,  Civil  Procedure  Code.  Such  a 
|3ayment  being  a  voluntary  one  made  in  order  to  avoid  execution  oj' 
from  a  desire  to  pay  a  debt  due,  is  not  capable  of  rateable  distribution. 
-GoPAL  ^^AHAi  ?'.  Shf.oKaran  Das .,         q 

Sr^tionSIO.  • 

Sale  of  immovale  property  in  expculion  of  decree — Sale  certificate—Title 
of  auction  purchaser  who  has  not  obtained  a  certificate — Pre-emption—' 
Right  of  pre-emptor  to  maintain  suit  before  a  certiCicat^  has  teen  granted 
— Registration  of  sale  certificate — Registration  Act,  1877,  Section  17  (o). 

See  Pre-emption,  No.  i^  ...  ...         ..•  ,.,  „,         .,,  ,,^  9 

Sectfon  326. 

See  Punjab  Alienation  ff  Land  Act,  1900,  Section  Ifi  ...  ,^^  ^ 

Skction  365. 

And  Sections  366,  371,  372  A— Execution  of  decree-^ Death  of  decree- 
holder— Abatement  of  execution  proceedings  —Admission  of  application  to 
set  aside  abatement  after  time  — S^ifficient  ca^ise  — Limitation  Act  1877 
Section  5. — In  an  execution  proceeding  the  decree-holder  havinc  died 
in  September  1898,  the  judgment-debtor,  on  the  1 8th  .October*  1 899 
obtained  an  order  from  the  executing  Court  for  the  removal  of  the 
attachment  on  tlie  ground  that  no  application  in  nccordance  with  the 
provisions  of  Section  365,  Civil  Procedure  Code,  had  been  made  by  the 
representatives  of  the  deceased  decree-holder  within  the  prescribed 
period  of  limitation  The  circumstances  were  that  the  decree- holdei* 
who  was  a  Sikh  J  at,  had  died  and  left  a  will,  probate  of  which  havino^ 
been  keenly  contested  by  his  heirs  was  not  gi'anted  to  the  execut^ira 
until  April  1900.  In  May  1900  two  out  of  the  three  executors  filed  an 
application  for  execution,  but  the  judgment-debtor  contended  that  by 
Section  .365  of  the  Civil  Procedure  Code  the  applioalion  was  time- 
barred. 
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CIVIL  PROCEDURE  CODE,  1882-  contd. 

Heldy  that  the  word  "  suit  "  includes  all  proceedings  in  a  snit  includ- 
ing the  proceedings  in  execution,  and  that  the  executers  were  bound  io 
make  and  capable  of  making  the  application  at  the  time  of  the  death  of 
the  testator,  but  that,  under  the  peculiar  circumstances  of  the  casp, 
there  was  sufficient  cause  preventing  them  from  continuing  execution 
proceedinofs  originated  by  the-  testator  within  the  meaning  of  Section 
371,  Civil  Procedure  Code,  and  that  therefore  under  the  provisions  of 
Section  872  A,  Civil  Procedure  Code,  and  of  Section  5  of  the  Liraihation 
Act,  they  were  entitled  to  an  exfension  of  the  time  for  making  the  appli- 
cation to  set  aside  the  abatement  order. — Price   v.  Golak  Natpi 

Section  372. 

And    Section   58S    (21)  — Application   to  he    hronrjht    on  to  record   in 
snhHitutiun  for  plaintiff — Dismisml  of  siirh  application — Appp<iL 
See  Apfeal,  No.  5.  ...  ...  ,..  ...  ...  ... 

Section  4f^:'). 

Ju-isdiclinn — Suit  nf/uinst  luling  chief — Im-tHviion  of  fun't  \cilhor.t 
old  a  in  in  g  the  conspui  of  Governor-General  in  Council — Wniver  hi/  defend' 
ant  of  objection  io  conftent—hJffert  of  finch  n-aiver.  -Held,  that  ih?' 
exemption  from  being  sued  in  the  Civil  Courts  in  British  India  withont 
the  sanction  of  the  Governor- General  in  Council  conferrfed  on  ijideper.d- 
»  ent  ruling  chiefs  by  Section  4:S8,  Civil  Piocedure  Code,  is  a  ])nrely 
personal  privilege  capable  of  waiver  and  does  create  a  defect  of  jm  isdiction 
in  the  Courts,  and  that  a  defendant  who  is  such  a  chief  but  wlio  does  not 
take  tlie  objection  at  the  proper  time  waives  his  privilege  then-by  and 
cannot  raise  it  for  the  fii'st  time  in  further  appeal  in  the  Chief  Con  it. 
— The  Maftaraja  of  Faridkot  r.  Ball  Horson     

Section  522. 

Arbitration  —Appeal  —Pecree  in  accordance  nilh  an  award. 
See  A]->^ieal,  No.  0. 

Section  .541. 

Nec^fisity  for  copy  of  decree  appednl  aqainf^t  aco.mpanying  a  memormi- 
dum  of  appcL-'Hef'i,  that  an  appeal  unaccompanied  by  copy  of  f he 
decree  IS  not  a  good  appeal  in  law,  and  an  Appellate  Conri  has  no 
authority   to   dispense   with   the   presentation    of    a  copy  of  the  decree 

appealed  against.  — C.  ?'  C  and  B .; 

Section  551. 

See  Section  108,  supra. 
Section  562. 

And  Section  588  (28) -^Appeal  from  order  rf  remand  in  an  nnclas.^ed 
suit  under  7?s.  200  in  vaine-Power  of  Chief  Cmt  to  an  info  1^ 
merits  on  appeal  from  remand  n^der.—HoUl,  hj  \he  ¥n\\  \]eiwh  that 
lu  nT'^'A  ^",^PP«-^^  ^^"^^"'  'Section  588  (28),  Civil  Procedure' Code, 
the  Chief  Court  is  not  confined  to  the  mere  question  of  procedure  ;  it  can 
and  should  go  into  the  merits  of  that  preliminary  point  upon  which  the 
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Nc. 
LiMli  PKOOEDUTIE  CODE,   {SS^-condd. 

lower  Appellate  Court  lias  remaudcd  the  case  under  Section  562  ;  aud 
where  iu  the  preliminary  point  queytions  of  law  or  custom  are  involved 
it  can  and  should  discuss  those  questions. — Mama  Kam    v.    Ram    Mauar  1 

Sectio.n  588  (21), 

Application  to  he  br<tv«jht  on  lo  rearrd  in  subdilulion  for  plaintiff — 
Dismissal  of  suck  application--  Aj^yeal. 

Sec  Appeal,  No,  ^  ...  ...  ...  ...  ...  ...  ...         «37 

SiiCTiON  622. 

ScQ  liecisioii,  No.  [-.        ...         ...         ...         ...         ...         ...         ...         92 

StcTiON  623. 

Atlachment^  Objections  to  aUachment  dismissed  for  default--  Remedy  of 
Objector— Procedure. — When  a  pei*son  making  au  application  withiu 
Chapter  XIX  fails  to  prosecute  it,  the  Court  must  dispose  of  it  by  dis- 
missiu'''  it  in  default,  and  in  such  case  the  objector  is  only  entitled  to 
make  a  fresh  application  to  obtain  his  relief  if  he  is  not  otherwise 
barred,  but  when  such  an  application  has  been  disposed  of  on  the  merits 
the  Court  cannot  entertain  another  of  the  similar  nature,  or  can  alter 
or  scc  aside  its  order  except  on  review  under  Section  623,  the  provisiona 
of  which   do  apply  to  such  proceedings.— CoAiEs  v.  Kasui  Ram  ...         ,,, 

CH  APT  Ell  XIX. 

The  pi-ocedure  prescribed  for  original  suits  by  the  Code  of  Civil  Pro- 
cedure does  not  apply  to  execution  proceetlings  under  Chapter  XIX. 
—  Coates  r.  Ka.sui  Ram        ...  76 

COJMMON  LAND. 

Mortgaqe  of  Cvmmnn  Land. — Pa/-t  (f  inori(jiigcd  land  already  heavibj 
encumbered — Hemedles  of  morfy<igec. 

Sec  Mvrlfjarjr^  No.  ij        8y 

COMPANY  LAW. 

See  Public  Cornj>anij. 
CONSIDERATION. 

1.  Suit  on  loud  not  legal  I  ij  cnforoohlr  -  llighl  to  revert  to  urg/nal  'Vti' 
sideration. 

See  Ooutract  Att,  1872,  Section  16       ...  ...         ...         ,,,         ...         77 

2.  G.nlract  — Novation — Right  of  a  paitij  to  fall  back  on  the  oi  igi'nal 
consideration. 

See  Contract  Act,  1872,  ISectiou  62 

CONTRACT. 

Contract  on  behalf  of  Public  Cjmpany— Director  and  Officers — War- 
ranty of  authority—  Duty  of  third  parties  to  see  that  Ih'rectors  and 
Offlcvis  are  acting  within  their  authority — I  re  sum  p' ion  as  to  obii/  cation  of 
jo'vialities  requisite  to  confer  autho/ify  upon  Directo/  s. 

See  Public  Covipamj,  No.  2       ...  ...  ,.,  ,,,  ,,.  ,„         ^| 
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CONTRACT  ACT,  1872. 
Section  16. 


Undue  influence — Parda  nisbin  tvoman — Execution  of  deed  by  parda 
uishin  in  favour  of  a  person  who  is  in  relation  vf  active  con  tidence— -Burden 
of  proof — Presumption  tf  a  recital  in  a  registered  deed  as  to  receipt 
of  consideration — Evidence  Act,  1872,  Section  111 — Suit  on  bond  not 
legally  enforceable — Bight  t')  revert  to  original  consideration.^F\a,miiS. 
sued  upon  a  registered  bond  purporting  to  have  been  executed  by 
the  defendant,  a  married  parda  nishin  lady  of  Delhi.  The  defendant 
admitted  execution,  but  pleaded  that  the  bond  was  without  con- 
sideration and  fictitious  for  fear  of  her  husband  who  was  addicted  to 
extravagance  and  waste.  It  was  proved  that  the  defendant  Avas 
the  daughter  of  plaintiff's  maternal  uncle,  and  had  been  brought  up  in 
plaintiff's  house  and  married  from  there,  and  that  in  fact  the  plaintiff 
was  the  only  relation  she  had  on  her  father's  side,  that  the  plaintiff'  held 
a  position  of  active  confidence  with  reference  to  her,  as  her  husband 
being  an  unbusiness-like  man,  she  had  to  call  in  plaintiff's  aid  in  order 
to  save  the  family  property  from  being  wasted  which  had  been  gifted  to 
her  by  her  husband  in  full  ownership.  The  bond  sued  upon  was  executed 
in  plaintiff's  house  at  Hathras,  and  all  the  witnesses  and  persons  pres- 
ent at  the  execution  were  his  servants,  defendants,  or  fiiends.  There 
>vas  no  one  to  help  the  defendant  with  advice  or  other  assistance,  her 
liusband  with  whom  she  had  all  along  continued  to  live  not  being 
oven  present. 

Held,  that  such  circumstances  were  sufficient  to  modify  the  ordinary 
presumption  arising  out  of  a  recital  in  a  registered  bond,  "  that  when  a 
"  bond  is  registered  and  its  execution  is  admitted  by  the  defendant, 
♦*  the  onus  of  proof  of  w^ant  of  consideration  and  of  free  consent  not 
"  having  been  given  -would  lie  on  the  party  seeking  to  get  out  of  its 
"  effect,"  and  that  the  omts  of  proving  good  faith,  fair  dealing,  and  full 
and  free  consent  must  be  laid  on  the  party  interested  in  upholding  the 
transaction,  and  in  the  absence  of  such  proof  the  deed  must  be  declared 
as  not  binding  on  the  executant. 

Plaintiff's  prayer  for  an  inquiry  into  the  accounfs  which  formed  the 
alleged  consideration  of  the  bond  and  decree  thereupon  refused  under 
the  circumstances.— HoTi  Lal  v,  MussAJJiyjAr  Kam  Pfari 

Section  23. 

Marriage — Betrothal — Barter  of  one  girl  in  marriage  ft  j-  auoik-r — 
Breach  of  promise  of  marriage — Void  agreement— Bublic  folicy  — 
Veasure  of  damages,  — Held,  that  a  family  arrangrnicnt  of  inter- 
marriages of  sons  and  daughters  of  various  families  known  as  "6/7 
invivaza  "  amongst  persons  of  the  same  class  is  not  void  as  opposed  to 
public  policy,  but  as  such  arrangements  are  not  held  in  the  highest  repute, 
the  injured  party  is  not  entitled  to  heavy  damages  on  its  breach.— Amie 
Chand  ^?.  Kam 

Section  62. 

Coniracl— Novation— 'Rig/it  of  a  parly  lo  fall  lack  on  the  original 
cause  of  action,^  Uct'cudanls   owed  some  money  to  the  pluiutiff"  on  book 
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CONTRACT  ACT,  l8'^2-couchL 

accoant,  they  executed  ccitaiu  hiual/'s  in  discharge  of  that  debt.  Ou 
maturity  the  hundis  were  dishonoured.  The  plaintiffs  sued  the 
defendants  on  the  original  debt,  the  defence  being  novation  of  contract. 

Z/e/(?,  that  the  plaintiffs  not  having  endorsed  or  lost  or  parted  with 
iho  hund in  under  such  circumstances  as  io  make  the  defendants  liable 
upon  them  to  some  third  parties  were  entitled  to  sue  on  the  original  debt 
which  had  not  been  extinguished  by  the  fact  of  the  receipt  by  plaintiffs 
of  the  hundis  by  way  of  security. — Baldeo  SAiur  v.  MuL  Chanb  ,,.  7 

s^EcriON  245. 

And  Sec/ ion  264 — Vissolu/ion  of  partnership  -  Liabili/y  of  re/ired 
par/ncr  for  debis  contracted  ajler  dissolution. 

i!iee  Partnership,  So.  ii  ..  ...  ...  ...  ,,,  ,.,         ,..         yj-j 

COURT  FEES. 

Suit  b}j  pauper— Appt teat ii'n  for    leave   to   sue   in  forma  paujieris 

Subsequent  paij/nent  (f  Court-fees  after  peritd  vf  limitation—Date  of 
institution  of  suit. 

See  Lirnitjtion  Act,  1877,  Section  l.  No.  1     ...  ,.,  ,,,  ^^^         ^g 

COURT  FEES  ACT,  1870. 

Skction  7  (iv)  (b). 

Partition  — Suit  to  enforce  aright  to  shaie  in  joint  family  }  rcpertij 
—  Valuation  for  purposes  of  Jurisdiction  and  Cvurt-fie—Suit  Valuation 
Act,  1870,  Section  8. 

See  Partition     ...  ...  ...  ...  .,  ...  ,,,  ,„  28 

CUIMINAL  PROCEDURE  CODE,  1698. 

Section  488. 

Suit  for  a    diclaration    that  the  defendant  is  not  tJie  hra'fnl  wife  of  the 
plaintiff — Jurisdiction   of  Civil  Court  to  enter  tain  buc/i  a    suit   ir/ien   an 
order  for  maintennnce  passed  under    Section    488    of   the    Criiainal   Pro- 
cedure Code  is  in  force  ayaiimt  the  plaintiff. 

See  Marriage,  No.  3      ...  ...  ...  ...  ...  ,,,  ^,^         20 

CUSTOM-ADOPTION. 

Alienation  by  Jut  proprietor— Gift  m  favor  of  sister  6  son — Suit  by  a 
reversioner  to  declare  theyifc  invalid  and  n->t  to  be  bindimj  after  the  donor*s 
death — Donee  setting  up  his  own  adoption  as  a  bar  to  the  suit — Limitation. 

Sco  Liinitatian  Act,  IS'iT,  Article  i\S  ..  ..  ,,,  ,,,  Qg 

CUSTOM- ALIENATION. 

1.  Alienation  by  J  at  proprietor  — Gift  infavovr  of  sister's  son — Stiii 
by  a  reversioner  to  declare  the  gift  invalid  and  not  ta  be  bind iny  after  /he 
donor\s  d&ath— Donee  setting  vp  his  oirn  adoption  as  a  bar  to  the  suit -^ 
Limitation. 

iSiii)  Liviita/ion  Ail,  i^77,  Article  \i^  ,,.  ,,,  ...         ^,,  ^g 
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CUSTOM— ALIENATI0N-C(.w/6Z. 


No. 


2.  Gus/um — Alienation — Gift  by  sonless  proprietor — Awans  of  mauza 
l)ha?ml,  JuUiindiir  District — Conipct'^ncy  of  sonless  proprietr.r  to  make  a 
gift  to  his  daughter  and  her'sonin  the  prfsetice  of  his  cdlnterals  in  the 
third  degree.  — \u  a  case,  the  parties  to  which  were  Awans  oi  mauza 
JJhatial,  Iq  the  Jallundur  tahsil,  fiund,  that  a  gift  of  ancestral  land  by  a 
sonless  proprietor  in  favour  of  his  daughter  and  her  son  was  valid  by- 
custom  in  the  presence  of  agnates  in  the  third  degree. — Khairu  v.  Faiiu         11 

3.  Custom — Alieuation  —  Suit  by  rtversioner  to  enfo7ce  his  right  in 
respect  to  land  on  the  ground  that  the  alienation  had  been  made  irithou/ 
nccessiuy,  which  alienation  had  already  been  challenged  by  his  ancestor  on 
the  ground  of  pre-empti"n  ow/z/  — Locus  standi — Waivt-r — Necessity. — 
One  M.  S.  sold  half  of  his  land  to  the  defendants  in  1862,  whereon  the 
grandfather  of  the  present  plaintiff  brought  a  suit  to  enforce  his  right 
jof  pre-emption,  but  his  suit  was  eventually  dismissed  as  he  was  unable 
to  deposit  the  purchase-money.  Shortly  after  M.  S.  mortgaged  the 
remaining  half  of  his  land  and  the  grandfather  of  the  plaintiff  again 
brought  a  suit  which  was  compromised  between  the  parties,  the 
plaintiff's  grandfather  paying  the  mortgage-money  and  interest  to  the 
mortgagees.  In  neither  of  these  suits  did  the  plaintifl's  grandfather 
challenge  the  power  of  M.  S.  to  sell,  or  alleged  that  the  sale  or  mortgage 
was  without  consideration  or  necessity,  and  as  a  fact  he  finally  agreed 
to  pay  the  amount  mentioned  in  the  purchase-deed  and  in  the  second 
he  actually  took  over  the  mortgage.  In  1897  the  plaintiff  filed  the 
present  suit  in  respect  of  the  sale  in  1862,  on  the  ground  that  it  was 
without  necessity  and  did  not  bind  him. 

Held,  that  the  plaintiff's  grandfather  by  bringing  his  suit  for  pre- 
emption on  the  sale  dispute  abandoned  any  right  he  had  to  challenge 
it  on  the  ground  of  want  of  necessity  or  other  reason  sufficient  to  make 
it  voidable  by  him.  Such  a  suit  raised  a  pre-emption,  w^hich  of  course 
was  not  conclusive,  that  the  sale  was  not  bad  on  the  ground  of  neces- 
sity, but  it  necessarily  waived  all  right  to  set  it  aside  for  want  of 
necessity,  and  that  the  plaintiff  was  bound  by  the  waiver  on  the  part 
of  his  grandfather,  and  on  that  account  precluded  from  succeeding  in 
the  present  claim. — Held,  also,  that  the  above  facts  certainly  establish 
that  there  is  some  proof  that  the  sale  was  not  an  improper  one  and 
was  for  necessity,  and  that  in  such  cases  if  conclusive  evidence  as  to 
necessity  was  not  forthcoming  it  was  dne  to  the  plaintiff's  laches  and 
delay  in  bringing  the  suit.  That  it  would  be  unjust  to  expect  the 
purchaser's  sons  and  grandson  to  be  able  to  supply  strict  proof  in 
J  897  of  the  reasons  which  led  the  seller  to  transfer  his  land  in  1862. 
—Labh  Singh  t?.  Gopi  , 1^ 

4.  Custom — Alienation — Alienaliuu  by  sonless  proprietor — Bight  of 
recersioner  to  contest  such  alienation  in  prfseuce  of  loife  and  daughter-in- 
law — Bight  to  sue — Kalar  Jats  of  tahsil  Jagraon,  Ludhiana  District. — 
A,  a  sonless  proprietor,  sold  his  house  to  tvN-o  of  his  collaterals, 
S.  and  G.  The  plaintiffs,  who  were  nearer  collaterals,  sued  for  a 
declaration  that  the  sale  being  without  necessity  should  not  affect  their 
reversionary  rights  and  should  be  held  to  be  null  and  void  after  the 
death  of  A.  The  defendants  pleaded  that  as  A's  wife  and  daughtcr-iu- 
law  wqre  alive   the  plaintiff'^  had  no  locuii  standi.     U  Nvas  fouud  that 
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among  the  parties,  who  were  Kalar  Jats  of  the  Jagiaon  tahsil,  a  widow 
was  entitled  on  hor  husband's  death  to  possession  of  his  imraovea])Io 
property  for  her  life  or  nntil  re-marriage,  and  that  a  dunghter-in-law 
was  entitled  only  to  maintenance  of  his  estate. 

Ue/d,  that  as  the  right  of  succession  of  the  widow  was  only  a  "  widow's 
estate,"  the  plaintiffs,  who  were  the  nearest  presumptive  reversionary 
heirs,  were  entitled  to  maintain  their  action  for  a  declaration  irre- 
spective of  the  question  of  collusion  or  concurrence  by  Ihe  widow,  but 
were  not  entitled  to  possession  until  after  the  death  or  re-marriage  of 
the  widow  in  the  event  of  her  surviving  A. — Sundar  Singh  v.  Sain  Diita         29 

5.  Custom — Alienation  — G if i  by  widow  loith  tlie  consent  of  the  nearer 
reversioner — Snit  by  reversioner  of  equal  degree. —  Ihtd,  that  the  fact 
tliat  certain  nearer  reversioners  assented  to  a  gift  by  a  wi<low  of  her 
late  husband's  propeitj'-  in  favour  of  a  near  reversioner  does  not  b.-u' 
tho  claim  of  a  reversioner  equally  entitled  with  the  alienee. — Tiiakai; 
Singh  v.  Hira  Singh      47 

6.  Custom — A/ienntion — Distinction  between  gifts  inter  vivos  and  wit  is 
nmong  Pnnjnt)  agriculturists — Uetd^  by  a  majority  (Olaik,  0.  J., 
dissenting)  that  the  distinction  under  Punjab  Customary  Law  bet^\een 
power  of  gift  inter  vivos  and  power  of  testation  is  a  mattor*  of  degree 
and  form  onl}^,  and  where  power  of  gift  is  shown  to  exist  an  initial  pie- 
sumption  arises  that  there  is  a  co-extensive  power  of  testation. 

Per  Clark,  C,  /,,  contra,  that  under  the  Punjab  Customary  Law  tl.ero 
is  a  marked  distinction  between  the  power  of  gift  and  the  power  of  will, 
and  that  though  the  existence  of  a  power  of  ^ift  is  a  strong  point  in 
favour  of  the  party  asserting  a  power  of  will,  it  is  not  suflicient  to 
relieve  him  of  the  onus  of  proving  the  existence  of  the  latter. — M  ussammat 
Bano  V.  Fatjsh  Khan 4^ 

7.  Custom — Alienation — Gift  bq  sordess proprietor  to  dangJiter^s  son 
in  presence  of  collaterals  in  the  fifth  degree — Hindu  Znrgars  of  Umbalta 
City — Burden  of  proof — Hindu  Lata — Adoption— Cerevinjiies. — Hetdj 
that  the  plaintiffs  upon  whom  the  onus  lay  had  failed  to  establish  that 
Hindu  Zargars  of  Umballa  City  in  matter  of  inheritence  were  governed 
by  custom  and  not  by  Hindu  Law  or  that  collateials  in  the  fifth  degree 
were  entitled  to  succeed  to  the  exclusion  of  a  daughter's  son. 

The  burden  of  proof  that  non-agricultural  Hindus  in  matters  of  alien- 
ation and  succession  follow  Punjab  Customary  Law  rests  on  the  person 
making  such  an  allegation. 

Semble. — The  necessity  of  ceremonies  in  constituting  an  adoption 
among  non-agricultural  Hindus  discussed. — AIuncitu  v.  Chuni  Lal      ...         ;,| 

8.  Custom —Alienation  —  Aliewitii.n  by  Jal  proprietor  without  mate 
issue  ai  the  date  (f  the  alienntion  —  Jlighf  uf  after-btrn  s>n  to  contest 
such  alienation  im  the  ground  of  necessity. — Held,  by  majority  (Clark 
0.  J.,  dissenting)  that  uiuh-r  the  Punjab  Customary  Law  a  transfer  by 
an  owner  who  has  no  luur  existing  at  the  time  competent  to  challen'^o 
it  cannot  be  contested  by  a  son  begotten  by  the  owner  after  tho  dale  of 
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the  transaction  unless  there  was  in  existence  at  the  date  of  the  transfer 
some  one  who  would  challenge  it  and  such  person  did  not  ratify  it 
before  an  after-born  son  was  begotten.— JowaLxX  v.  Hira  Singh  ...         .5.^» 

9.  Cuhtotii'- Alienation — Sheikhs  0/ tahsil  Attack ^  Rawalpindi  Dis- 
trict— Unequal  distribu/ion  by  father  ayning  sonfi.  —  Found,  that  among 
Sheikhs  of  the  Attock  fahsil  in  the  Rawalpindi  District,  a  father  is 
competent  by  custom  to  make  an  unequal  distribution  of  his  estate 
among  his  sons  whilst  he  is  alive    ...         ...      Habibui-la  v.  Habibdllaii         f>2 

10.  Gudom — Alienation — Alienation  of  houses  by  non-proprietors — 
Mauza /S/'w;aw,  Karndl  District.—  Found,  ihtit  in  Mauza  Si  wan  in  the 
District  of  Karnal,  non-proprietors  occupying  house  property  for  three 
generations  (from  a  period  antecedent  to  the  record  of  rights  prohibit- 
ing against  transfer  of  house  was  compiled)  can  transfer  their  houses 
without  the  consent  of  the  proprietors ...       Badri  v.  Udho         73 

11.  Custom — Alienatiuu — Will — Sanlhu  Jats  of  i?A\9>\\  Tarn  Taran, 
District  Amntmr — Competency  of  a  childless  proprietor  to  make  a  will  in 
favour  of  a  distant  collateral  in  presence  of  near  collaterals — Burden  of 
proof. — Found,  in  a  suit  the  parties  to  which  were  Sandhu  Jats  of 
/a7i.f// Tarn  Taran  in  the  A mritsar  District,  that  no  custom  enabling  a 
sonless  proprietor  to  make  a  valid  disposition  of  his  ancestral  property 
by  will  in  favour  of  a  distant  collatoral  in  the  presence  of  near  collai- 
orals  had  been  established. 

Where  the  power  of  transfer  by  will  is  not  co-i^xtensive  wiih  the 
power  of  transfer  iuter  rivos,  the  onus  that  a  proprietor  has  a  power  of 
alienation  by  will  rests  on  the  person  setting  up  the  will.—  Ishar  Singh  v. 
Lehna  Singh S(y 

12.  Custom — Mienntion — Alienation  by  daughter — Necessity — Suit  by 
reversioners  to  set  aside  nlienation  by  daughter. —  For<;/c?,  in  a  suit  the 
parties  to  which  were  governed  by  the  Punjab  Customary  Law  that  an 
alienation  by  a  daughter  holding  land  until  her  marriage  for  necessity 
was  valid  against  the  customary  heirs. 

As  a  general  rule  a  daughter's  tenure  of  her  father's  land  until  death 
or  marriage  is  very  analogous  to  that  of  a  widow  in  her  husband's 
property Mul  Singh  t'.  Khan u        90 

CUSTOM-INHERITANCE. 

1.  Custom — Inheritance — Hindu  Zargars  oj  Dayshai — Focclusion  of 
nephews  by  daughter's  son — Hindu  Law. 

See  Hindu  Law—hiheritance,  No.  2  ...         ...         ...         ...         ...         Gl 

2.  Custom — Liheritance — Uight  to  succeed  to  wife  who  has  inherited 
from  her  father — Ancestrn I  property. — fle/cZ,  that  among  Hindu  Jats  of  the 
Moga  tahsil,  F ei  ozepore  District,  a  husband  is  not  entitled  to  succeed 
to  the  ancestral  property  in  possession  of  his  wife  inherited  from  her 
father,  especially  where  her  possession  was  only  permissive. — Kala 
Singh  t'.  BuTA  Sing  a ...        16 
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3.  Cus/oni  —  hilteriiancc  —  WaraicU  Ja/s  of  Giijial  tahsil — Gift  (f 
ancesfral  pfoper/y  /o  ihiughfers  so/i  —Fd/'/ure  of  dfreci  heirs  of  donee  — 
Uighl  of  heirs  of  donor  lo  succeed  to  property  giffcd  in  preference  to  those 
of  donee  —  Suit  by  a  reversioner  for  possession  of  immovable  property  — 
Defendant  in  possession  under  will  mudj  by  testator  with)ut  title  —  Rever- 
sioner  not  \  arred  by  reason  of  his  having  failed  to  contest  such  will  within 
three  years. — In  a  saifc  the  parties  to  wliioh  were  Waraicli  Jats  of  tlic 
village  of  Kdka  in  the  Gajrafc  District,  f<mnd,  that  wlicn  a  gift  ot 
Miicestral  property  hns  been  made  to  a  daughter's  son  in  virtue  of  tliat 
rehitionshipand  he  dies  without  issue,  the  property  reverts,  on  thedcatli 
of  the  original  donee,  to  the  heirs  of  the  donor  and  not  to  those  of  the 
donee. 

Held,  that  a  suit  by  a  reversioner  to  recDver  possession  of  immovable 
property  in  the  hands  of  defendant  under  an  alleged  will  cannot  (vvhero 
the  testator  had  no  power  to  dispose  of  the  property  by  will)  be  barred 
by  reason  of  his  (the  reversioner)  hiving  failed  to  contest  the  validity 
of  such  wdll  within  a  period  of  thvee  years.  —  Hayat  Muuammad  v.  Ala 
Bakiish.  ,         19 

4.  Custom  —  Inheritance— Tewari  Brahmins  of  Amritsar  City — Eight 
of  nephew  to  succeed  in  preference  tn  daughter's  son— Hindu  Law.— Held, 
that  plaintiff  has  failed  to  prove  that  Tewari  Brahmins  of  the  city  of 
Amritsar  are  governed  by  custom,  by  which  a  daughter's  son  is 
excluded  in  succession  by  a  nephew,  and  that  in  the  absence  of  such 
custom  the  personal  law  of  the  parties  (Hindu  Law)  must  prevail 
according  to  which  a  nephew  has  no  right  to  succeed  in  preference  to  a 
daughter's  son. — Mussammat  Jamna  Devi  r.  Ciiuni  Lal  ...         ...         ..,         30 

5.  Custom  —Inheritance — Pagvand  rza.i  chundavand — lYam  fxajpufs 
of  Uoshiarpur — Whole  and  half  blood — In  a  suit  the  parties  to  which 
were  Naru  Rajputs  of  tahsil  Hoshiarpur  where  the  ancestral  land  had 
been  divided  on  the  chundavand  and  not  on  the  pagvand  principle,  held, 
that  the  agnates  of  the  whole  blood  had  preference   over  the  agnates  of 

the  half  blood.— Natha  r.  Huhmat 31 

6.  Custom — luhc'-itance — S/iia  Sayads  of  Umhalla  City — Pufjab 
Laws  Act,  1872,  Section  5 — Muhamma'ian  La7V.  —  \n  a  suit  the  parties  to 
which  were  non-agriculturist  Shia  Sayads  residing  in  the  Kazi  viohalla 
of  Umballa  City  and  owning  little  land  outside,  htld,  that  the  ])laintin's 
had  failed  to  establish  that  they  were  governed  by  agricultural  custom 
under  which  collaterals  related  in  the  fifth  degree  have  a  right  to  succeed 
to  non-ancestral  house  property  situated  in  the  Umballa  City  or  canton- 
ments to  the  exclusion  of  a  grandmother  succeeding  her  grandson,  or  a 
married  daughter  succeeding  her  mother. 

Held, further,  that  in  matters  of  succession  under  dis}>ute  (he  ]>artiea 
were  governed  by  the  Muhammadan  Law  and  being  Shia  Sayads  Lv 
the  Imamia  Code. 

As  the  Punjab  Laws  Act  gives  equal  protection  to  those  governed  by 
their  personal  law,  as  well  as  to  those  governed  by  custom,  there  can  bo 
no  legal  presumption  in  any  case  coming  befoie  ;i  Court  in  Ihe  Punjab 
that  it  is  to  be  governed  by  custom   rather  than  the  per;jomil  law  of  the 
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parties.  But  in  every  case  where  a  custom  is  set  up  it  is  the  duty  of  the 
person  alleging  it  to  f»rove  where  it  is  not  admitted  that  it  exists  and 
is  applicable  to  the  points  in  issue.- Muhammad  HusAiN  v.    &'ultan    Ali         oi 

7.  Chiff  of  Tank — Succession — Inheritancp-  -  Fanii/i/  cus/om — Pri' 
inogenitnre — Biijht  of  junior  wembers  of  the  family. — On  the  death  of 
a  Chief  of  Tank  the  question  arose  whether  by  a  family  custom  the 
entire  estate  descended  to  the  Chief  for  the  time  being  as  head  of  the 
family  and  by  virtue  of  his  Chiefship  or  devolved  according  to  the 
Pfcneral  custom  of  Jat  agricultuiist  in  the  Punjab  to  be  held  jointly' 
by  the  sons  or  their  issues  in  equal  shares,  each  having  the  right  to 
claim  partition.  It  was  proved  that  the  succession  to  the  Chiefship 
went  always  in  the  line  of  primogeniture,  exct  pt  in  one  instance  in 
which  the  eklest  son  was  set  aside  on  the  ground  of  insanity  and  that 
with  the  Chiefship  went  the  ownership  of  the  laud  of  the  ilaqa. 

11  eld,  that  the  whole  estate  known  as  Tank  proper  belonged  to  the 
Chief  for  the  time  boing  who  was  both  ruler  and  proprietor,  and  that 
succession  devolved  upon  the  eldest  son  of  the  Chief,  the  other  members 
of  the  family  being  entitled   to   maintcmmce   onl}'. — Muhammad  Afzal 

Kuan  v.  Guulam  Kasim  Kuan  67 

P.  C. 

8.  Ctistom — luheritance  —Bhalias  of  Bannu  Dislrict — Iligld  of  siller 
to  succeml  for  life  or  vutil  marria'je. — In  a  suit  the  parties  to  which 
were  Bhatias  of  the  Bannu  Distiict,  he/Jj  that  a  sister  was  entitled  to 
succeed  for  life  or  until  marriage  to  the  estate  of  her  deceased  brother. 
— Wasna  Uam  v.  Mussammat  Uttam  Bai    79 

DAMAGES. 

Betrothal—Barter  of  one  (jirl  in  marriage  for  anotJier — Breach  of 
promise  of  marriafje—Void  agreement— Bah  lie  -policy— Measure  of 
damages. 

See  Contract  Jc',  1872,  Section  23       50 

DECLARATOLir  DECREE,  SUIT  FOR. 

Marriage  — Stiit  for  a  declaration  that  the  defendant  is  not  the  lawful 
wife  of  the  plainiiff—JuriHliction  of  Civil  Court  to  entertain  such  a  suit 
7vhen  an  order  for  maintenance  passed  tender  Section  488  of  the  Criniinal 
Procedure  Code  is  in  force  against  the  plaintiff. 

Sec  Specific  Belief  Act,  \S7 7,  St ction  4:2         2t 

DECREE. 

Deciee  for  pre-cmpti  ,n  cn  ittiug  to  state  consequence  of  non-pay  mint  of 
pre-emptive  price  ivithin  tlio  time  pretcribed  /hereby  for  payment — Ciril 
Procedure  Code,  1882,  Section  214. 

^Ge  Pre-emption,  No.  12  ...  ...  ...  ...  ,,,         ...         51 

DISSOLUTION  OF  PARTNERSHIP. 

Sej  Partnership 
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Appeal  againU  the  order  <.f  a  Single  Bench  dismissing  an  application 
for  dissolution  of  marriaqe — Limitation  for  such  ayjeal — Limita/ion  Act^ 
1877,  Sch^'dule  I[,  Article  Ibl  — Necessity  for  copy  of  decree  appealed 
against  accompanying  a  memorandum  of  appeal — Civil  Procedure  Code^ 
1882,  Section  541. 

See  Appeal,  Civil,  No.  ?»  22 

DIVORCE  ACT,  1869. 
Section  45. 

And  Sectioft  55 — Appeal  against  the  order  of  a  single  Bunch  di»misiing 
an  application  for  dissnl-tlion  of  marriage  -Necess-ty  for  copy  of  decree 
appealed  against  accompanying  a  iremoranduni  of  iippeal — Civil  Pro- 
cedure Code,  1882,  Section  541. 

See  Appeal,  Civil,  No.  ?>  22 

Section  55. 

Divorce— Dismissal  l/y  Sini^le  Judge  of  appliration  for  dissolution  of 
marriage — Apjeal  from  such  order  of  dismi.^sa I  -Punjab  Courts  Act, 
1884,  Section  9.— Held,  that  an  appeal  lies  from  all  decrees  and  orders 
passed  by  a  Single  Bench  in  the  exercise  of  its  original  jurisdiction  in 
proceedings  under  the  Indian  Divorce  Act,  1869,  by  virture  of  Section 
55  of  that  Act  and  Section  9  A.  of  the  Punjab  Courts  Act.—  C.  r.  C. 
andB 18 

ESTOPPEL. 

Guardian  of  minor — Lease  of  a  portion  of  the  propoty  by  guardian — 
Inability  tf  minor  to  claim,  pre-empif ion. —  Held,  that  in  a  pre-emption 
suit,  the  mere  fact  that  the  gnardian  of  the  minor  plaintifF  temporarily 
leased  a  small  portion  of  the  property  in  suit  at  a  date  between  the 
transfer  and  institution  of  the  suit  did  not  amount  to  an  estoppel. 
—KiSHEN  Singh  V.  Jai  KisiiEN  Das 2 

EVIDENCE  ACT,  1872. 
Section  111. 

JJndue  influence — Pnrdanishin  ivoman — Fxecnfion  of  deed  hy  pardani- 
hliin  in  favour  of  a  pers<m  who  is  in  relation  of  active  confidence  -liurden 
of  proof — Presumption  of  a  rerifal  i't  a  regideied  deed  as  to  receijd  of 
consideration. 

See  Contract  Act,  \S12,  S'cfion  \G      77 

EXECUTION  OF  DEJREE. 

1.  ^'Assets  realized  hy  saltf  or  olherwiss  in  execution  of  a  decree*'  - 
Money   nalizei  under  an  ultra    vires    attachment  — liateable  distiibntion. 

See  Civil   Procedure  Code,  1882,  Stction  295  6 

2.  Death  of  decree-l/ol  fer — Abateweht  of  (.vecnliim  prorcding^ — /!(/- 
mission  of  application  to  set  aside  ahalement  aft^r  time—  Suft:cient  cause 
^Civil  Procedure  Code,  1882,  Nv7?V>«.v .S65,  .'366,  :\7\,  'M'2  A.— Limita/ion 
Act,  1877,  Section  5. 

Seo  Civil  Procedure  Code,  1882,  Secllon  r>6r>  89 
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EXECUTIOiSf  OF  DECREE -conoZ^L 

ij.  Execution  of  decree — Attachmejit — Objection  lo  attacJimentdismisf!- 
e.d  for  d'^fauU — Power  of  Court  to  restore  such  application  to  the  Hie — 
Remedy  of  ohjector — Procedure  —  Civil  Pi ocedure  Coie,  1882,  Secfiona 
lOo,  278,  62;3,  647 — Pevidon  ?n  Civil  ca-<fe>i — Chief  Conr/'s  powers  of 
revision — Practice — Punjab  Courls  Act.,  1884,  Section  70.  —  Zi^/tZ,  that 
the  procedure  prescribed  for  original  suits  by  the  Code  of  Civil  Pro- 
cedure does  not  apply  to  execution  proceedings  under  Chapter  XIX,  and 
accordingly  tije  remedy  provided  by  Section  108  of  the  Code  is  not 
open  to  an  objector  whose  objections  under  Section  278  to  an  attach- 
ment of  certain  property  in  execution  of  decree  owing  to  his  absence 
on  the  date  fixed  for  hearing  have  been  dismissed  in  default. 

When  a  person  making  an  application  within  Chapter  XIX  fails  to 
prosecute  it,  the  Court  must  dispose  of  it  by  dismissing  it  in  default, 
and  in  such  cases  the  objector  is  only  entitled  to  make  a  fresh  applica- 
tion to  obtain  his  relief  if  he  is  not  otherwise  barred,  but  when  such 
an  application  has  been  disposed  of  on  the  merits  the  Court  cannot 
entertain  another  of  the  similar  nature  or  can  alter  or  set  aside  its  order 
except  on  review  under  Section  G28,  the  provisions  of  which  do  apply  to 
such  proceedings.— CoATES  v.  Kashi  Ram  76 

EXECUTORS.      ' 

Payr)ient  of  debt  to  represent  at  ive  of  dec-'^as'id  2^^rson — Discharge- 
liight  of  executors  of  the  deceased  to  ignore  such  payment — N<tice  of  claim 
—  Ditty  of  exiciJtlors — Negligence,  effect  of — 

^Q'd  Ripr^sQut at ive  of  deceased  person.,,         ^»,  ...  ...  ..-.         72 

EX  PARTE  DECREE. 

Death  of  judgment-debtor — Competency  of  the  legal  repiesenta.tive  of  the 
judameut-debtor  to  have  the  ex  parte  df^cree  set  adde. 

See  Civil  Procedure  Code,  1882,  Section  108 36 

GIFT. 

See  Custom — Alienation, 

1.  Distii.cfion  hetiueen  gifls  inter  vivos  and  zuills  among  Punjab  ag»i- 
culturists. 

See  Cus/om — Aliena/ion,  No.  6  ...  ...  ...  ...  ..         48 

2.  Oral  gift  of  immovabl'i  properly  creating  charitable  trust — Indian 
Trusl  Acl,  1882,  Station  5 — Locus  standi  of  third  parties  to  C0"te4  gift. 
— Pfeli^  that  a  gift  of  immovable  property  creating  a  public  charitable 
trust  does  not  fall  within  the  purview  of  the  Trust  Act,  1882,  and  that 
therefore  it  is  not  essential  that  it  should  be  in  writing  signed  by  the 
author  of  the  trust  or  the  trustee  and  registered.  Held,  also,  that  when 
such  a  gift  is  upheld  by  the  donor  in  Court,  third  parties  cannot  contest 

the  donee's  title.— Sanatan  Diiakm  Sabiia,  Hoshiaupur,  v.  M  us^ammat  Sobhi         75 

GUARDIAN. 

1.  Marriage  of  a  minor  Uindn  uidou'!  by  (A\iiih\v  anda7A  — Consent  of 
laivful  guardian  to  such,  marriage  nec^S'^ary  -  Presumption  of  hgality 
of  mar  I  lag  e — Kha/ris  of  Lahore  ~  Act  XV  of  1856. 

f^QQ  Uindn  Law  — Marriage       ...  ...  ...  ...  ...  .,,         49 
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miXRDlA^-^concld. 

2.  Swt  to^  recover  money  spent  in  coimedion  with  fhe  cpi-inliausliip  of 
n  minor — Suit  relating  to  a  trust. 

See  Small  Cause  Court  yict,  18S7,  Article  18  58 

HINDU  LAW— ADOPTION. 

Among  non-agriculfcural  Hindus  a  declaration  by  deed  coupled  with 
previous  and  subsequent  treatment  without  the  performance  of  any 
ceremonies  is  sufficient  to  constitute  an  adoption  valid. — Mangtd  v. 
Choni  Lal '        5j 

HINDU  LAW-INHERITANCE. 

1.  Teii'ari  Brahmifis  of  Amritsar  city—Righi  of  nephew  to  succeed  in 
preference  to  daughter  $  sou. 

See  Custom — Inheritance,  So.  4  ...  .,,         ,,.  ,,,  ,,,         30 

2.  Bindu  Law— Inheritance— Exclusion  of  mphew  by  daughter's  son — 
Custom— Hindn  zargars  of  Dagshai.— In  n  ease  the  pnrties  to  which 
wore  non-agricultural  Hindu  zargars  trading  at  Dngshai  who  had 
migrated  from  the  Saharanpur  District,  held,  in  the  absence  of  a  special 
custom  to  the  contrary,  that  in  matters  of  succession  they  were  o-overned 
by  ttje  ordinary  Hindu  Law,  and  that  daughter's  sons  were  consequently 
entitled  tosucceed  in  preference  to  nephews. — Baru  v.  Makhan...         ...         61 

HINDU  LAW- MARRIAGE. 

Hindu  Law —Marriage  of  a  minor  Hindu  widoic  by  chadar  andazi 
— Consent  of    lawful  guardian    to    such  marriage    necessary — Presiimp- 

tiofi   of  hgnlity  of  marriage— Khatris   of  Lahore— Act   XV  of   1856. 

Held,  that  among  high  caste  Hindus,  residents  of  cities,  where  a  Hindn 
widow  re-marries  and  the  parties  to  such  marriage  (claiming  to  take 
advantage  of  the  provisions  of  the  law  enunciated  by  Act  XV  of  1856), 
have  gone  through  the  form  of  marriage  known  as  chadar  andazi  with 
the  fall  intention  of  constituting  their  union  into  a  full  and  complete 
legal  marriage  and  do  in  fact  thereafter  live  as  husband  and  wife,  no 
interpretation  of  Hindu  Law  or  custom  forbidding  such  re-marriaf^e 
can  avail  to  prevent  such  persons  from  contracting  a  legal  marriao-e  or 
is  relevant  to  show  that  such  a  marriage  is  invalid,  but  in  this  °case 
where  the  widow  was  a  minor  when  the  marriage  was  alleged  to  have 
been  contracted,  and  no  proper  consent  by  her  legal  guardians  had  been 
given  and  she  herself  repudiated  the  alleged  marriage,  held  that  the 
alleged  marriage  was  not  a  legal  and  valid  marriage  binding  her. 

Although  among  high  caste  Hindus  it  is  essential  to  tho  factum  of  a 
marriage  that  certain  rites  and  ceremonies  should  be  performed  without 
which  the  relationship  between  tho  parties  does  not  constitute  a  marriage 
valid,  it  is  not  necessary  for  the  validity  of  a  marriage  by  a  Khatri 
widow  thiit  all  the  usual  ceremonies  which  have  to  bo  performed  in  the 
case  of  a  Khatri  girl  on  her  first  marriage  should  bo  performed,  and  in 
such  cases  if  tho  parties  go  through  such  ceremonies  as  they  can 
reasonably  arrange  for,  and  clearly  and  unequivocally  express  their 
intention  to  enter  into  tho  marriage  rehition  wiih  each  other,  and  as  a 
fact  thereafter  live  together  as  husband  and  wife,  such  a  anion  is  a 
valid  marriage.— Lal  Chanu  v.  Mussammat  Tuakau  JJiivi  49 
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HUSBAND  AND  WIFE. 

Declaratory  decree — Marriage— Suit  for  a  declaration  that  the  defend- 
ant is  not  the  lawful  wife  of  the  plaintiff — Jurisdiction  of  Civil  Court  to 
entertain  such  a  suit  ivhen  an  order  for  maintenance  'passed  under  Section 
488  of  the  Criminal  Procedure  Code  is  in  force  against  the  plaintiff — 
Specific  Belief  Act,  Section  42. 

See  Marriage. 

IMMOVABLE  PROPERTF. 

Oral  gift  of  immovable  property  creating  charitable  trust — Indian 
Trust  Act,  1882. 

See  Gift,  No.  2 

INSTITUTION  OF  SUIT. 

1.  Suit  by  pauper — Application  for  leave  to  sue  in  forma  pauperis — 
Subsequent  payment  of  Court-fees  after  period  of  limitatioM  —  Pate  of 
inditution  of  suit. 

See  Limitation  Act,  1S7 7,  Section  4;,  No.  1     ... 

2.  Plaint  insufficiently  stamped— Paymeut  of  Q^equisite  Court-fee  after 
the  expiry  ofUmimtion  alloived  for  the  suit— Plaint  ichen  deemed  to  hare 
been  presented — Date  of  institution  of  suit. 

See  Limitation  Act,  1877,  Sectio?t  4,  No.  2    ...         ...         ,,, 

ISSUES. 

Omission  to  settle  issuer. 

See  Civil  Procedure  Cede,  1882,  Section  147 
JOINT   PROPERTY. 

Partition— Suit  to   enforce  a  right  to  share  in  joi^it  family  property — 
Valuation  for  purposes  of  jurisdiction  and   Court-fee  — Court    Fees   Act, 
1870,  Section  7  {iv)  (b)— Suits  Valuation  Act,  1870,  Section  8. 
See  Partition     ... 

JURISDICTION. 

1.  Suit  against  ruling  chief— Institution  of  suit  without  obtaining  the 
consent  of  Governor-General  in  Council— Waiver  by  defendant  of  objection 
to  consent— Effect  of  such  waiver. 

See  Ciiil  Procedure  Code,  IS82,  Section  4:SS 

2.  Partition— Suit  to  enforce  a  right  to  share  injoit.t  family  property 
—  Valuation  for  purposes  of  jurisdiction  and  Court -fee— Court  Fees  Act, 
1870,  Section  7  (iv)  (b)— Suits  Valuation  Act,  1870,  Section  8. 

See  Partition 

3.  Res  judicata  pZea  of— Competency  of  inferior  Court  to  enquire  the 
jurisdiction  of  superior  Court  ivhich  passed  the  former  decree— Goment 
tn  jurisdiction. 

See  Bes  judicata,  No.  S  ...         ^ 
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JURISDICTION-  (conc/a). 

4.  Suit  for  a  declaration  that  the  defendant  is  no/ the  laivful  wife  of 
/he  p/aifttiff — Jiirisdictiou  tf  Civil  Court  to  eu/er/ain  such  a  suit  when  an 
order  for  maintenance  pasfcd  under  Section  4:88  of  /he  Giiminal  I*to- 
cedure  Code  is  in  for  a  against  the  plnintif. 

See  Specific  Relief  Act,  1877,  Section  42         26 

5.  Jurisdiction — P/ace  of  suing — Stti/  to  recover  money  paid  in  Delhi 
on  luindis  sent  by  defendants  to  Velhi  and  there   acccfted  and  paid  by  the 

pl'iintif— Civil  Procedure  Code,  1882,  Section  17. — The  plaintiff,  a 
banker  in  Delhi,  remitted  Rs.  .5,000  from  Delhi  to  Ajmcre  at  defend- 
ants' request  nnd  received  from  the  defendants  hundis  drawn  on 
their  firm  at  Bombay  in  satisfaetion  of  Ihis  loan  which  Avcre  subse- 
quently dishonoured  and  yielded  no  return.  The  plaintiff  thereupon 
tiled  a  suit  in  Delhi  and  claimed  to  be  reimbursed.  The  Delhi  Court 
declined  jurisdiction,  holding  that  as  the  hundis  were  made  payable  at 
Bombay  the  Court  there  alone  had  jurisdiction  to  hear  the  suit. 

He/d,  that  under  the  provisions  of  Section  17,  Civil  Procedure  Code, 
the  Delhi  Court  had  jurisdiction  to  entertain  the  suit.  As  the  plaintiff 
expended  money  on  defendants'  behalf  at  Delhi  he  might  with  reference 
to  tlie  oi*dinary  application  of  Section  49  of  the  Contract  Act  naturally 
expect  to  be  reimbursed  there,  and  the  fact  that  the  defendants  gave 
him  hundis  on  Bombay  which  had  been  accepted  in  Delhi  made  no  real 
difference. — Mina  Mal  v.  Nanak  Mal        10 

6.  Jurisdiction — Place  of  suing -^Coment  to  jurisdiction — Waiver — 
Civil  Procedure  Code,  1882,  Sections  17,  20, — Held,  that,  where  the  cause 
of  action  in  a  suit  had  not  arisen  within  the  jurisdiction  of  the  Court 
in  which  a  suit  was  instituted  and  only  one  of  several  defendants  resided 
within  that  jurisdiction  and  no  permission  for  the  institution  had  been 
obtained  in  accordance  with  the  proviso  to  Section  17  of  the  Code  of 
Civil  Procedure,  the  non-resident  dsfendant,  who  objected  to  the  juris- 
dicti  m  in  their  written  statements,  could  not  be  held  to  have  acquiesced 
in  that  jurisdiction  by  reason  of  their  failure  to  apply  under  Section  20 

of  the  Code.— Nand  Lal  v.  Gopal  Sahai  ... ,        27 

JURISDICTION  OP  SMALL  CAUSE  COURT. 

1.  Suit  to  recover  money  spenl  in  connec/ion  with  /he  gnnrdianship  of 
a  minor—  Suit  rthiiing  /o  a  trus/ — Jurisdiction  of  Small  Cause  Com/. 

See  Small  Cause  Cotir/ Acty  Ar/icle  \S  58 

2.  Small  Cause  Coittt  sui/ — Munsif  /rying  case  wi/hdrawn  from  small 
Canst  Court — Finality  of  order  of  Munsif — Civil  Procedure  Code^  1882, 
Section  25. 

See  Small  Cause  Court  siiil. 

LIMITATION  ACT,  1877. 

Section  4— Explanation. 

1.  Suit  by  pauper — Application  for  have  to  sua  in  forma  pauperii— 
Subsequent  payment  of  Court-fcrs  afler  period  of  limitai ion— Ihtiv  of 
institution    of  suit,^Au   applicatiou  for  leave  tusuu  ua  a  pauper  to  bet 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME. 


The  references  are  to  the  Nos.  given  to  (he  cases  in  the  •*  Record." 


LIMITATION  ACT,  AS^I—contd. 

aside  an  auction  sale  in  execution  of  a  decree  was  presented  within  the 
prescribed  period  allowed  by  Article  12  of  the  second  Schedule  to  the 
Limitation  Act.  The  defendant  disputed  the  alleged  pauperism,  and 
pending  the  enquiry  on  that  question  the  plaintiff  paid  into  Court  the 
amount  of  stamp  duty  required  for  the  suit.  The  defendant  pleaded 
limitation,  as  at  the  time  the  Court-fees  was  paid  the  suit  was  beyond 
time. 

Held,  that  the  suit  was  net  barred.  It  should  be  deemed  to  have  been 
instituted  from  the  date  the  plaintiff  filed  his  application  for  leave  to  sue 
as  a  pauper  and  not  when  he  paid  in  the  necessary  Court-fee. — Raja  Ram 
v,  TiLOK  Chand  

2.  LimiUlion  Act,  1S77 ,  Section  4:,  Explanation — Phiint  iiisufllcicn/ly 
slami^ed — Payment  of  reqnisitc  Court-fee  after  the  expiry  of  limitation 
alloioe-i  for  tJie  suit  —  Plaint  ivhen  deemed  to  hnve  been  preseuttd — Date 
of  inslitutioii  of  suit  —  Civil  Procedure  Code,  1882,  Section  o4!. — A  suit 
for  pre-emption  was  filed  within  the  prescribed  period  of  limitation. 
Subsequently  it  was  discovered  that  the  plaint  had  been  insufficiently 
stamped  and  in  accordance  with  the  provisions  of  Section  54,  Civil 
Procedure  Code,  the  plaintiff  was  directed  to  supply  the  requisite  Court- 
fee  within  a  fixed  time.  This  order  was  complied  with  by  the  plaintiff  at 
a  time  when  the  period  of  limitation  allowed  for  the  suit  had  expired. 
The  defence  contended  that  the  suit  was  barred  by  limitation  as  the 
deficiency  in  Court-fee  payable  on  the  plaint  had  not  been  paid  up  within 
the  period  of  one  year  from  the  date  on  which  the  cause  of  action  arose. 

Held,  that  the  suit  was  not  barred.  The  date  of  the  institution  of  the 
suit  for  purposes  of  limitation  should  ba  taken  from  the  date  of  the 
presentation  of  the  plaint  and  not  from  the  date  on  which  the  requisite 
Court-fee  were  subsequently  put  in, — Taka  Singh  v.  Mduammad... 

Section  5. 

1.  Execution     of    decree — Death    of    decree-holder — Adate  ment     tf 
execution  'proceedings  —Admission  of  application   to   set  aside  abatement 
after  time—Sitfficicnt  cause — Civil  Procedure  Code,  1882,    Sections   365, 
366,  371,  372  A. 

See  Civil  Procedure  Code,  1882,  Section  365  ... 

2.  When  an  appeal  is  filed  after  it  is  time-barred  and  the  appellant 
desires  to  take  the  benefit  of  the  provisions  of  Section  5  or  5  (a)  of  the 
Limitation  Act,  the  cause  of  the  delay  should  be  stated  at  the  time  the 
appeal  is  filed,— C.  1'.  C.  AND  B 

Article  10. 

Where  a  plaintiff  has  to  seek  to  enforce  his  right  of  pre-emption 
a"*ainst  the  transferee  of  an  original  vendee  the  provision  of  the 
Limitation  Act  applicable  is  Article  10  of  the  second  schedule  to  the 
Limitation  Act.    Naiii  Bakhsh  r.  Fakir  Muhammad       

Article  91. 

1.  Suit  by  a  reversioner  for  possession  of  immovable  property— 
Defendant  in  possession  tinder  ivill  made  by  testator  ivithout  title — 
Revertioner  not  barred  by  reason  of  his  having  failed  to  contest  the  ivill 
within  three  years.  — Held,    that  a   suit  by  a  reversioner    to  recover 
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LIMITATION  ACT,  1877— co«#tZ. 


No. 


po:^se9sion  of  iinmovable  property  in  the  hands  of  a  defendant  under 
an  alleged  will  cannot  (where  the  testator  had  no  power  to  dispose  of 
the  property  by  will)  be  barred  by  reason  of  his  (reversioner)  having 
failed  to  contest  the  validity  of  such  will  within  a  period  of  three 
years.    Hayat  Mduammad  r.  Ala  Bakhsh  19 

2.  A  suit  by  a  reversioner  of  a  childless  male  proprietor  governed 
by  Customary  Law  for  a  declaiation  of  the  invalidity  of  an  alienation 
made  by  him  as  respects  such  reversioner's   interest  is  not  governed  by 

Article  91.     Dheru  r.  Sidhu  ,         56 

F.B. 
Article  118. 

Alienation  by  Jat  proprietor— Gift  in  favour  of  sisters  son — Suit  by  a 
revenioner  to  declare  th<i  gift  invalid  and  not  to  be  binding  after  the 
donor's  death — Donee  setting  np  his  own  ado2ytion  as  a  bar  to  the  suit—' 
Limitation  Act,  1877,  Scheduh  II,  Artich  118.— Held,  that  the  term 
"  adoption  "  in  Article  118  of  Limitation  Act  includes  a  customary 
appointment  of  an  heir,  and  that  the  failure  to  sue  within  the  period 
provided  by  that  Article  for  a  declaration  that  an  alleged  adoption 
was  invalid  or  had  never  taken  place,  is  fatal  to  a  suit  in  which  the 
validity  of  such  adoption  comes  into  question. 

The  knowledge  of  the  factum  of  an  adoption  by  the  father  or  ances- 
tors of  the  reversioner  objecting  to  it,  and  his  or  their  omission  to  sue 
within   limitation  prevents  the    reversioners    from  again   raising  the 

question  of  its  invalidity.     Bhupa  ?;.  Nagahia       , 68 

Article  120. 

1.  Public  Comjpayiy — Suit  by  liquidator  for  money  due  to  the  Company 
in  respect  of  unpaid  calls  on  shares — Limitation. 

See  Public  Company,  No.  1.  ...         ...         ...         ...         ...         ...         70 

2.  It  is  not  necessary  for  the  reversioner  of  a  holder  of  ancestral 
agricultural  land  to  sue  during  his  lifetime  for  a  declaration  of  the 
invalidity  of  an  alienation  made  by  him  as  respects  such  reversioner's 
interest,  and  in  the  event  of  his  failing  to  do  so,  such  reversioner  is  not 
precluded  from  suing  for  possession  on  the  death  of  the  alienor  after 
the  lapse  of  the  period  prescribed  for  such  declaratory  suits. 

The  proper  limitation  for  a  declaratory  suit  of  this  nature  is  six 
years  under  Article  120  of  the  Limitation  Act.     Dheru  v.  Sidhu        ...         56 

F.  B. 

Articlk  141 . 

And  Articles  14)2,  144 — Limitation — Suit  by  reversiontr  on  death  of 
widow — Possession  adverse  to  the  female  adverse  to  the  reversioner. — 
Ueld,  that  in  the  Punjab  adverse  possession  of  a  widow's  estate  by  a 
trespasser  daring  her  life,  no  matter  whatever  the  circumstances  may 
be  by  which  the  adverse  possession  was  obtained  and  continued,  cannot 
be  adverse  against  a  reversioner  or  an  ctfeetual  bar  to  his  claim,  and 
that  limitation  will  begin  to  run  against  such  reversioner  only  from 
the  death  of  the  female  under  Article  141  of  Act  XV  of  J877,  and  not 
from  the  date  of  the  commeucemont  of  such  adverse  possession.     Rclia 

»-RULIA  41 
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LIMITATION  ACT,  lS77-co7icld, 

Article  144. 

And  Af'tichs  9\i  120,140,  142,  Limitalton- — Alienation  of  a>tcc,<fr(il 
immovahh  proper/y  by  son/ess  f,ropriei^>r — Suit  f<-r  possft.*siofi  \y 
collaterals — Period  of  limit  at  io?i  applicable — Slartiny  point  of  limi/a/ion 
—  Edd,  by  the  Full  Bench,— 

(1).  It  is  not  necessary  for  the  reversioner  of  a  holder  of  ancestral 
agricultural  land  to  sue  durinof  his  lifetime  for  a  declaration  of  the 
invalidity  of  an  alienation  made  by  him  as  respects  such  reversionei  's 
interest,  and,  in  the  event  of  his  failing  to  do  so,  such  reversioner  is  not 
precluded  from  suing  for  possession  on  the  death  of  the  alienor  after 
the  lapse  of  the  period  prescribed  for  such  declaratory  suits. 

(2).  The  proper  limitation  for  a  declaratory  suit  of  this  nature  is 
six  years  under  Article  120  of  the  Limitation  Act. 

(3).  In  the  case  of  a  gift  of  ancestral  agricultural  land  by  a  sonless 
proprietor  to  which  the  Punjab  Limitation  Act  does  not  apply,  a  suit 
by  the  heirs  for  possession  is  maintainable  at  any  time  within  twelve 
years  after  the  death  of  the  donor.     Dhfru  v.  Sidhu      

Article  151. 

See  Afpealj  No. '^         ,         

LIS  PENDENS. 

Lis  pendens — Aliettaiion  (f  pnpeiiy  pending  siiil  relating  tli>-reln  — 
Transfer  of  Property  Ad,  1882,  Section  54. — Held  that  dealings  with 
the  property  in  suit  effected  after  notice  of  suit  brought  in  the  Court  of 
first  instance  and  before  the  decision  in  appeal  by  the  final  Court  of 
appeal,  at  whatever  time  between  these  two  periods  they  may  occur,  are 
dealings  effected  pendente  lite  and  subject  to  the  doctrine  of  lis  pendens. 
Hakim  Singh  V.  Charn  Das  

LOGTJS  STANDI  OF  AFTER-BOKV  SON. 

Alienation  by  Jat  proprietor  ivithout  male  issue  at  the  date  of  Ihe 
alienation — Right  of  after-horn  son  to  contest  such  alietiation  on  the 
ground  of  necessity. 

See  Custom — Alienation^  No.  8... 

LOCUS  STANDI  OF  THIRD  PARTIES. 

Oral  gift  of  immovable  property   creating   charitable   trust —rT rust    of 
immovable  property— Indian  Trust  Act,   1882,    Section  o—hocnf^  standi 
.  of  third  parties  to  contest  gift. 

See  Trust  

M. 
MAHANT. 

Liability  of  Religious  Institution  for  d^bls  incurred  by  Mahant — Duty 
of  lender  7vken  advancing  money  to  heads  of  Religious  Tm^tifntions — 
Necessity, 

See  Religious  Institutions         ;.,         ,,.         .,,         „,         ...         .,, 
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No. 


I .  Bt/rothal — Hurler  of  one  girl  in  marriage  for  ano/her — Breach  of 
promise  oj  marri'ige — void  agreement — Public  policy — Measure  of  damages. 

Sc(3  Contrail  Aclj  1872^  Sec/ion  2'3     ...         •••         ...         ,.,         ..,,         50 

•J.  Marriage  (fa  minor  Hindu  luidow  by  chadar  Q.nd.iiT\— Consent  of 
laivful  guardian  lo  such  marriage  necessary — Presumplion  ff  legality  of 
marriage— Khutr is  of  Lahore— Act  XV  of  1856. 

See  Hindu  Law,  Marriage      ...         ...         ...         ...         ...         „,         49 

3.  Declaratory  decree  —  Marriage — Suit  for  a  declaration  that  the 
defendant  is  not  the  lawful  wife  of  the  plairttiff — Jurisiiction  of  Civil 
Court  to  enter  taiyi  such  a  suit  when  an  order  for  maifitenancepassed  under 
Section  488  of  tha  Criminal  Procedure  Code  is  in  force  against  the 
plaintiff — Specific  Belief  Act,  Section  42. — Held,  that  a  suit  by  a  persOQ 
against  whom  an  order  for  maintenance  in  favour  of  defendant  has 
been  made  by  a  Criminal  Court,  under  Section  488,  Criminal  Procedure 
Code,  lies  in  a  Civil  Court  for  a  declaration  that  the  defendant  is  not 
his  wife.     Mcssammat  Bakhan  v.  Ala  Bakhsh      20 

MINOR. 

1.  Lease  of  a  portion  (f  the  property  by  guardian— Inability  of  minor 
to  claim  pre-emption — Estoppel, 

See  Estoppel      ...         ...         ...         ...         ...         ...         ...         ,,,  2 

2.  Marriage  of  a  minor  Hindu  loidow  by  chadar  andazi — Consent  of 
hticful  guardian  to  such  marriage  necessary — Presuviption  of  legality  of 
marriage — Khatris  of  Lahore — Act  XV  of  1856. 

See  Hindu  Law,  Marriage        ...  ...  ...  ...  ,,,  „,         49 

3.  8m//  to  recover  money  spent  in  connection  ivith  the  guardianship 
of  a  minor — Suit  relating  to  a  trust — Jurisdiction  of  Small  Cause 
Court. 

See  Small  Cause  Court  Act,  IS87,  Article  IS  58 

MISJOINDER. 

Joinder  of  plaintiffs — Persons  Jointly  interested  in  a  suit'^Claims  not 
antagonistic — Cixil  Procedure  Code,  1882,  Sections  26,  27,  31. 

See  Parties,  So.  2         ...  ...  ...  ,..  ,..  ...         „,         38 

MORTGAGE. 

1.  Suit  for  possession  under  the  terms  of  a  registered  morttjag«  deed, 
ivherein  in  addition  to  that  condition  other  cla'fscs  inlondod  to  operate 
by  way  of  conditional  sale  cvisted-— Application  oi  Section  9  (3)  of 
Punjab  Alienation  of  Land  Act  to  such  cases — Vtity  of  Appellate  Court 
— Procedure. 

See  Punjab  Alienation  of  Land  Act,  1900,  Section  9,  Wo.  1 20 

2.  Sail  for  possession  under  the  terms  of  a  moi  Igage-deed  ctHfaiu/tnj 
clauses  intended  to  openila  by  way  of  conditional  >v<//e — Vidy  uf  Cicil 
Court  under  Section  9  (3)  of  the  Alienation  of  Land  Act. 

StJU  Punjab  Alicnalion  of  Land  Jt/,    19U0,  Section  9,  No.  2  ..>         t..         91 


xiiv  Index  of  civil  cases  reported  in  this  volume. 
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llORTGAGE^contd. 

3.  Mortgage — Conditional  sale — Foreclosure — Regulation  XVII  of 
1806,  Section  7 — Validity  of  notice  of  foreclosure.-^]  t  is  essential  to  the 
. ,  validity  of  a  notice  of  foreclosure  under  Section  8  of  Regulation  XVII 
of  180(3,  that  it  shall  inform  the  mortgagor  that  he  must  within  the 
year  redeem  the  property  in  the  manner  provided  for  by  Section  7  of 
the  Regulation,  in  a  case  where  the  notice  issued  was  headed  *'  application 
^^  for  issue  of  a  notice  of  foreclosure  under  Sections  7  and  S  of  Regulation 
*•  XF//o/ 1806,"  and  notified  " //i^if  if  you  shall  not  redeem  the  said 
"  property  in  the  manner  provided  for  in  the  foregoing  sectimi  of  the  said 
*'  Regulalion,*'  Held,  that  the  omission  to  specify  Section  7  was  a  fatal 
defect  to  the  validity  of  the  notice,  as  there  was  no  notice  which  of  the 
two  sections  mentioned  in  the  heading  was  referred  to.  Ram  Chand 
V.  Sandal  Khan        ...         ...        

4.  Mortgage— E^ect  of  payment  of  prior  mortgage  by  subsequent 
incumbrancer  as  against  intermediate  charge.— Yi^  N  and  G  were  joint 
owners  of  certain  land,  K's  share  being  half  and  the  share  of  N  and  G 
being  half.  In  1887  they  mortg.aged  half  of  their  holding  to  M.  In 
1889  K  created  a  further  charge  in  favour  of  M  on  his  own  quarter 
share  already  under  mortgage.  In  1900  M  obtained  a  decree  against 
K,  N  and  G  for  possession  of  the  land  mortgaged  on  the  condition  that 
the  land  would  be  released  on  payment  of  Ks.  650.  K  mortgaged  a 
portion  of  his  property  for  Rs.  700  to  B  who  deposited  Rs.  650  in  the 
executing  Court  to  the  credit  of  M,  who  took  the  money  out  of  Court 
without  prejudice  to  his  right  under  the  second  mortgage.  Subsequently 
K  having  failed  to  meet  his  liabilities  under  the  second  mortgage  of 
1899,  M  instituted  the  present  suit  for  possession  and  impleaded  B  as  a 
co-defendant  and  claimed  priority  over  B's  mortgage  which  was 
of  a  subsequent  date.  B  pleaded  that  as  he  had  paid  off  the  first 
mortgage  he  could  now  use  it  as  a  shield  against  all  the  subsequent 
incumbrances. 

Heldy  that,  as  B  had  notice  of  the  existence  of  the  prior  and  mesne 
mortgages  before  the  execution  of  his  mortgage,  no  equities  arose  in  his 
favor,  and  the  result  of  the  redemption  of  the  prior  mortgage  being 
that  his  mortgage  was  subject  only  to  the  mesne  mortgage,  he  was  not 
entitled  to  use  the  prior  mortgage  as  a  shield  against  the  mesne 
mortgage.     Bagga  Mal  t?.  Moti  Ram         

5.  Mortgage — Conditional  sale — Regulation  XVII  of  1806 — Suit  for 
possession —  Uuty  of  plaintiff  to  prove  strict  compltmice  with  conditions  — 
Absence  of  proof  of  2^revious  demand  before  issue  of  notice  of  foreclosiirii.-r- 
In  a  suit  for  possession  after  foreclosure  of  a  mortgage  hy  conditional 
sale  under  Regulation  XVII  of  1806,  it  appeared  that  there  was  no 
mention  in  his  plaint  by  the  plaintiff,  nor  any  proof  on  the  record  that 
be  had  made  a  demand  for  payment  before  issae  of  the  notice,  but  in 
the  application  for  the  issue  of  notice  itself,  it  had  been  stated  that 
several  demands  had  been  made.  The  defendant  having  taken  no 
objection  in  the  lower  Courts,  no  issue  was  framed  on  the  point.  On 
the  claim  being  decreed  by  the  lower  Courts,  the  defendant  applied  tor 
revision  under  Section  70  {b)  of  the  Punjab  Courts  Act,  and  objected 
to  the  decree  on  other  grounds.  The  objection  as  to  demand  was  not 
entered  in  the  written  application,  but  taken  before  the  Judge  in 
Chambers,  who  permitted  it  to  be  raised. 
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MORTG  ACtE -cojic/J. 

Held,  that  as  a  demand  prior  to  notice  was  essential  to  its  validity, 
jiud  required  to  be  clearly  established,  the  defendant  was  conjpetent  to 
rely  upon  it,  even  at  tliat  stage,  but  that  the  failure  of  the  plaintiff  to 
prove  demand  was  excusable,  and  under  the  special  circumstances  it 
would  not  be  just  to  decide  that  the  notice  was  invalid  on  that  ground 
without  giving  plaintiff  an  opportunity  to  rectify  his  omission.  Malla 
V.  Rallia  Ram  71 

6.  M or/gage — Mortgage  of  common  holding — Part  of  mortgage  land 
already  heavilrj  cncnmbered —Remedies  of  mortgagee. — A,  being  in 
possession  of  a  part  of  the  common  holding,  mortgaged  certain  specific 
portions  out  of  it  to  B.  Subsequently  the  mortgagee,  being  deprived 
of  his  security  on  account  of  the  mortgagor's  title  being  defective  and 
the  existence  of  a  prior  mortgage,  claimed  to  have  his  security  made 
good  out  of  the  remainder  of  the  common  land  forming  part  of  the 
mortgagor's  share. 

Beldi  that  as  the  mortgagee  was  deprived  of  his  security  by  the 
wrongful  act  of  the  mortgagor,  he  was  entitled  to  have  his  security 
made  good  to  him  out  of  the  common  holding  in  possession  of  the 
mortgagor.     Sundar  Singh  t'.  Natha         bU 

MUHAMMADAN  LAW-INHBHITANCB. 

Gustom—Inheritance  —  Shia  Sayads  of  TJmkiUa  City — Funjub  Lawn 
Act,  1872,  Section  5 — Muhammadan  Law. — In  a  suit  the  parties  to 
which  were  non-agriculturist  Shia  Sayads  residing  in  the  Kazi  muhalla 
of  Uraballa  City  and  owning  little  land  outi«ide,  Ite/d^  that  the  plaintiff's 
had  failed  to  establish  that  they  were  governed  by  agrricultural  custom 
under  which  collaterals  related  in  the  tifth  deci*ee  have  a  right  to 
succeed  to  non-ancestral  house  property  situated  in  the  XJmballa  City 
or  Cantonments  to  the  exclusion  of  a  grandmother  succeeding  her 
grandson,  or  a  married  daughter  succeeding  her  mother. 

Held,  further,  that  in  matters  of  succession  under  dispute  the  parties 
were  governed  by  the  Muhammadan  Law  and  being  Shia  Sayads  by 
the  Imamia  Code. 

As  the  Punjab  Laws  Act  gives  equal  protection  to  those  governed  by 
their  personal  law,  as  well  as  to  those  governed  by  custom,  there  can  be 
no  legal  presumption  in  any  case  coming  before  a  Court  in  the  Punjab 
that  it  is  to  be  governed  by  custom  rather  than  the  personal  law  of  the 
parties.  But  in  every  case  whei-e  a  custom  is  set  up,  it  is  the  duty  of 
the  jjcrsou  allegiug  it  to  prove  whcrx)  it  is  not  admitted  that  it  exists 
and  is  applicable  to  the  points  in  issue.     AJuhamwad   Hussain  v.  Sulian 

Ali    h\ 

N. 

NECESSITY. 

See  Cnsloiib—Alecnalion,  Nos,  ',\,  8,  I'J. 
l^or  alienation  by  heads  of  religions  instilutivfts* 

Seo  Eeligious  Ins/ittition  in         ..>         .«.         ...         »..         ^,        4J 
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NEGOTIABLE  INSTRUMENTS  ACT,  1881. 
Section  04. 

Promissory  No/e — Sui/  on,  710/  presen/td  for  jjaymenl — Cau6C  of  action 
—  ycgoUahla  Insfriimenls  Ac/,  188J,  Section  64.'.—  Held,  that  iindei'  tbe 
provisions  of  the  exception  to  Section  61  of  the  Negotiable  Instruments 
Act,  where  a  Promissory  Note  is  payable  on  demand,  and  not  on 
demand  at  sight,  no  presentment  is  necessary  in  order  to  charge  tbc 
maker  or  his  legal  representative.     Haki  Singh  v.  Narain  Sikgh  ...         00 

NOVATION. 

See  Cont'-act  Ad,  1872,  Sec/iun  62      ...         ...         ...         ...         ...  7 

OATHS  ACT,  1873. 

Ayeut^s   authority   to    bind   clieu/ by  oath  <J  opposi/e  party — rower  oj 
principal  to  wi/hdratc  ofier  other  party  has  ayreed /o  take  the  oath. 

See  Principal  and  Ayent,  No.  2  ...  ...  .,,  ...  ...  85 

Section  12. 

Varly  agreeing  lo  he  bound  by  0  ith  of  other  party  —Power  lo  withdraw 
after  other  party  has  agreed  to  lake  Ihe  oath — Effecl  of  such  tvithdrawal — 
Decision  on  inerits. — Although  a  party  to  a  suit  who  agrees  to  bo  bound 
by  the  oath  of  the  other  party  is  not  entitled  to  withdraw  after  the 
other  party  has  cipresBcd  his  willingness  to  take  the  oath  required, 
all  that  the  Oaths  Act  of  1878  prescribes  for  the  contingency  of  the 
party  agreeing  eventually  withdrawing  and  preventing  the  other  party 
from  taking  the  proposed  oath,  is  that  the  fact  of  the  agreement  to 
be  bound  by  the  oath  and  any  reason  which  may  be  assigned  for  tlic 
subsequent  withdrawal  should  be  recorded  by  the  Court  as  part  of 
the  proceedings,  and  the  suit  should  be  decided  on  the  merits,  allowing 
due  weight  to  the  presumption  arising  from  that  refusal  after  considering 
the  reasons  assigned.     Amir  Chand  u.  Gobind  Sahai       ...         ...         ...  o 

OCCUPANCY  RIGHTS. 

Occupancy  rights — Sale  of  right  of  occup'tncy  under  Section  (j  of  the 
Putijab  Tenancy  Acl,  by  landlord  in  execution  of  a  money  decree  againsl 
the  tenanl — Punjab  lenancy  Act,  1887,  Secli-jus  5,  56. — Held,  that  by 
Section  56  of  the  Punjab  Tenancy  Act,  rights  of  occupancy  under  any 
other  section  than  Section  5  arc  absolutely  protected  from  attachment 
and  sale  in  execution  of  decree,  not  only  against  third  parties  but 
equally  against  the  tenant's  landlord.     Ganga  Ham  v.  Kakam  Dis       ...         82 

OCCUPANCY  TENANT. 

Sale  of  whole  village  lo  stranger — Pre-emption — Snit  by  occupancy 
tenants  in  the  village — Punjab  Laws  Acl,  1872,  Sections  10,  12 — Village 
community, 

^QQ  Pre-emption,  No.  \b  ...         66 


PAHDANASHIN  LADY. 

Execution  of  deed  by  Pardanashin  in  favour   (f  a   person    who   i$  tn 
relation  of  active  confidence—  Undue  influence. 

Sgg  Conlract.  Acl,  Seclivn  10 ...        77 
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PARTIES. 


1.  Effpd  of  adding  a  new  defendant  fn  suit. — Section  22  of  the 
Limitation  Act  applies  even  wliero  a  Court  of  its  own  motion  adds  a 
party  to  a  sait.     Nake  Rakhsh  v.  Fakir  Muhammad       9.% 

2.  Misjoinder — Parties— Jomder  of  p/ain/iffs — Persons  jointly  in- 
/erested  in  a  smt—Glairas  not  antagouistic— Civil  Procedure  Code^  1882, 
Sec/ions  26,  27,  31.— Certain  Jats  sued  for  a  declaration  that  the  land 
in  suit  was  their  property,  alleging  that  at  Settlement  the  defendants  had 
lieen  wrcngly  entered  as  proprietors  thereof.  Suhseqnently  certain 
butchers,  stating  themselves  to  be  proprietors  of  part  of  the  land,  applied 
to  be  made  co-plaintifPs.  Finally  a  joint  application  to  the  same  effect 
was  made  by  the  Jat  plaintiffs  and  the  butchers,  in  which  it  was  stated 
that  they  owned  specified  portions  of  the  land.  The  defence  pleaded 
misjoinder.  The  obj  ction  being  overruled,  the  butchers  were  added  as 
co-plaintiffs.  The  plaint  was  not  amended,  bat  fresh  pleas  Avere  taken 
and  issues  framed.  After  enquiry  into  the  merits,  the  first  Court  gave  a 
joint  decree  in  plaintiff's  favour.  On  appeal  the  Divisional  Judge,  con- 
sidering that  the  impleading  of  the  butchers  as  plaintiffs  was  whollv 
illegal  and  improper  and  had  been  effected  at  the  wish  and  with  the 
consent  of  the  Jat  plaintiffs,  dismissed  the  suit. 

Beld^  that  as  the  rights  of  Jats  and  the  butchers  were  not  antagonistic 
and  their  causes  of  action  were  not  distinct  within  the  meaning  of 
Section  31,  Civil  Procedure  Code,  but  were  common  to  all  of  the 
plaintifi^s,  and  as  no  inconvenience  had  been  caused  to  defendants  by 
their  joinder  which  had  not  in  any  away  prejudiced  the  defence,  the 
snit  was  not  bad  for  misjoinder. 

Semhie  :  Where  two  sets  of  plaintiffs  having  distinct  causes  of  action 
sue  together,  such  action  is  impliedly  forbidden  by  the  second  paragraph 
of  Section  31  of  the  Code  of  Civil  Procedure,  and  the  suit  is  bad  for 
misjoinder ;  but  even  in  such  case  it  is  not  jnst  for  a  Court  to  dismiss  the 
suit  on  that  ground,  tiie  proper  course  being  for  the  plaint  to  be 
returned  for  amendment,  so  that  the  plaintiffs  might  elect  which  set  of 
plaintiff's  should  proceed  with  the  suit.     Alah  Bakhsh  v.  Sadiq  Atj    ...         38 

3.  Non-joinder  of  patties — Effect  of  objection  as  to  non-joinder  not 
taken  in  time^Civil  Procedure  Code,  1882,  Section  34. — Held,  that 
objection  in  respect  of  non-joinder  of  parties  not  raised  at  the  earliest 
possible  opportunity  must  be  deemed  to  have  been  waived  by  the 
defendant.     Anderson  ?'.  Delhi  Cotton  MrrLs  Company,  Limited    *      ...        09 


PARTITION. 


Partition — Snit  to  enforce  a  right  to  i'hare  in  joint  family  propettv'^ 
Vttlu'i lion  fat  purposes  (f  jurisdiction  and  Court-fee— Court  Fees  Act 
1870,  Section  7  (iv)  (v)- Suits  Valuation  Act,  1870,  Section  S^—Ileld, 
ihat  for  purposes  of  Conrt-fees  in  a  suit  to  enforce  a  right  to  share  in 
joint  family  property  by  partition  and  foi*  the  delivery  of  the  possession 
to  the  plaintiff  of  his  share,  the  valne  of  the  suit  is  the  amount  nt  which 
ihe  plaintiff  values  his  share.  In  such  (•as(\s  tlu^  value  as  dctermiujiblo 
for  the  computation  of  Court- fees  and  the  value  for  pui-poscs  of 
jurisdiction  are  identical.     Hari  Chand  i'.  Jiwan  AJal  ,„         ,„         ,^  28 
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PARTNERSHIP. 


PAUPER. 


PLAINT. 


PRE-EMPTION. 


1.  Custom — Pre-emption — Sale  of  property  not  used  as  residential  house 
— Sale  in  lieu  of  money  plus  favor  and  pad  services — Guardian  of  minor 
—  Lease  of  a  portion  of  the  pro20firty  hy  fjiiardian—  Inability  of  minor  to 
claitn  pre-emption — Fstoppel—Pun/ab  Laws  Act,  1872,  Sections  9,  11. — 
Plaintiff  sued  for  pre-emption  in  respect  of  the  sale  of  a  large  property 
known  as  Pari  Mahal  in  the  city  of  Lahore,  consisting  at  the  time  of 
gale  of  an  enclosure  with  shops  outside   and  of  a  number  of  small  huts 


No. 


1.  Suit  for  dissolution  of  partnership —Sale  of  outstandings  before  the 
business  was  dissolved  —  Validity  of  such  sale — Civil  Procedure  Code, 
1882,  Section  215. — Under  Section  215,  Civil  Procedure  Code,  a  Court 
trying  a  suit  for  dissolution  of  partnership  has  no  power  to  sell 
outstandings  or  to  take  any  of  the  proceedings  indicated  in  that  section 
until  it  has  passed  an  order  dissolving  the  partnership,  therefore  where 
previous  to  the  passing  of  the  preliminary  decree  dissolving  the  part- 
nership the  Court  sold  a  large  portion  of  the  outstandings  and  then 
dismissed  the  suit  for  want  of  prosecution,  held,  that  the  sale  was 
invalid  and  ultra  vires.     MuL  Chand  v.  Piyare  Lal  ,..         ...         ...         2o 

2.  Partnership — DissohUion  of  partnership) — Liability  of  retired  partner 
for  debts  contracted  after  dissolution — Contract  Act,  1872,  Sections  245, 
264.  -  7?e/(Z,,that  when  it  is  sought  to  charge  a  party  with  liability  as 
a  partner  many  years  after  the  dissolution  of  the  partnership  by  a 
person  who  has  had  no  dealings  with  the  original  firm  prior  to  its 
dissolution,  and  was  not  even  aware  that  the  party  sought  to  be  charged 
was  a  partner  therein,  and  where  notices  of  the  dissolution  were  given 
to  the  artis  of  the  firm,  and  there  was  nothing  to  show  any  attempt  at 
concealment  of  the  change  in  the  constitution  of  the  firm,  the  mere  fact 
that  the  continuing  partner  was  allowed  to  carry  on  business  in  the  old 
firm's  name,  which  did  not  disclose  the  identity  of  the  retired  partner 
or  the  maintenance  of  a  joint  responsibility  in  a  specific  contract,  would 
not  render  the  retired  f)artner  liable  to  such  person  for  debts  contracted 
by  the  firm  long  after  his  retirement  therefrom. 

Section  264  of  the  Contract  Act  does  not  cover  the  case  of  a  person 
dealing  with  a  firm  for  the  first  time  after  a  change  from  its  original 
constitution,  so  as  to  make  a  partner  who  had  already  retired  liable. 
Chand  Mal  V.  Ganga  Ram 78 


Suit  by  pauper — Application  for  leave  to  sue  in  forma  pauperis  - 
Subsequent  payment  of  Court-fees  after  period  of  limitation — Date  of 
institution  of  suit. 

See  Limitation  Act,  1877,  Section  4,  No.  1     59 


Plaint  insufficiently  stamped  — Payment  of  requisite  Oourt-fee  after  the 
expiry  of  limitation  alloioed  for  the  suit — Plaint  when  deemed  to  have  been 
presented — Date  of  institution  of  suit. 

See  Limitation  Act,  [877,  Section  4',  No.  2     74 
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inside,  which  were  generally  occupied  by  blacksmiths,  carpenters  and 
cow  and  goat  herdsmen  with  their  cattle.  The  claim  was  based  on  the 
ownership  by  plaintiff  of  a  portion  of  the  property  adjoining.  Amongst 
other  defences  the  defendant  pleaded  : — 

(i)  that  the  plaintiff  having  through  his  guardian  taken  a  portion 
of  the  property  in  suit  on  lease  was  estopped  from  making 
the  claim  ; 

(ii)  that  part  of  the  consideration  for  the  transfer  consisted  of  a 
favour  and  past  services  and  that  consequently  the  transfer 
did  not  amount  to  a  sale  ; 

(Hi)  that  the  property  was  an  enclosure  consisting  of  shops,  etc., 
and  being  of  the  nature  of  a  katra  or  sarai  the  custom  of 
pre-emption  did  not  extend  thereto  ; 

Held— 

(i)  that  the  mere  fact  that  the  guardian  of  the  minor  plaintiff 
temporarily  leased  a  small  portion  of  the  property  in  suit 
at  a  date  between  the  transfer  and  institution  of  the  suit  did 
not  amount  to  an  estoppel ; 

(li)  that  an  assignment  of  immovable  property  for  money  plus 
favour  and  past  services  was  a  sale  within  the  meaning  of 
Section  9,  Punjab  Laws  Act,  and  that  a  plaintiff  in  such  a 
suit  would  have  to  pay  the  market  value  of  the  property  ; 

(m)  that  the  plaintiff's  claim  must  be  dismissed  on  the  ground 
that  he  had  failed  to  prove  that  by  local  custom  a  right  of 
pre-emption  on  sale  of  property  which  had  not  been  used  as 
residential  premises  for  several  centuries  and  which  was  of 
the  nature  of  a  se7'ai  or  katra  existed.  Kishen  Singh  v, 
Jaikishen  Das ,         ...         

2.  Pre-emption — Village  divided  into  panas  and  thullas — Punjab 
Laws  Act,  1872,  Section  12  {c)  —  Construction  o/ Wajib-ul-arz. — In  the 
village  of  Kharkhoda,  in  the  Sampla  Tahsil  of  the  Rohtak  District, 
which  was  divided  into  two  panas  and  each  pana  into  two  thullas,  the 
plaintiffs  claimed  pre-emption  ou  the  ground  that  their  land  and  the 
land  in  dispute  although  in  different  thidlas  was  in  the  same  |)a^m, 
whereas  the  vendees  owned  land  in  the  other  jpt«;ifl  only.  The  vendees 
resisted  the  claim  on  the  ground  of  a  special  custom  contained  in  the 
Wajih-ularz  of  the  village  made  in  1858  which  was  to  the  effect  "  that 
"  the  alienor  will  alienate  first  to  his  brothers  and  near  relations,  and 
"  in  case  of  their  declining  to  the  proprietors  of  the  same  ( India  and  in 
"  case  the  aforesaid  persons  decline  the  alienor  is  at  liberty  to  alienate 
"  to  any  one  he  pleases." 

Beld,  that  the  provisions  of  Section  12  (o)  of  the  Punjab  Lavvrf  Act 
applied,  that  the  panas  wore  sub-divisiond  within  the  nioauiug  of  that 
section  and  that  the  pro-oiii[)tivo  right  of  the  plaintiffs  wore  suiwiior 
to  that  of  the  vendees.     IIakwam  c.  Muuammad  Aman  Ali         ...         ,„ 
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3.  Givi'l  Procedttre  Cude,  ISS2,  Sedmi  S16— Sale  of  immovalle  pro- 
perty in  execution  of  decree — Sale  certificate — Tit/e  of  auction  purchaser 
tvho  has  not  obtained  a  certificate  —  Pre-emption — Bight  of  pre- emptor  to 
maintain  suit  before  a  certificate  has  been  granted — Registration  of  sale 
certificate — Begistration  Act,  )877,  Section  17  (o). —  At  a  sale  in  execu- 
tion of  a  decree  the  defendant  purchased  certain  immovable  property; 
the  sale  was  confirmed,  but  at  the  purchaser's  own  request  the  certi- 
ficate was  not  drawn  up  and  given  to  him,  although  a  draft  had  been 
prepared.  The  plaintiff  sued  for  pre-emption,  the  defence  pleaded  that 
inasmuch  as  the  certificate  of  sale  had  not  been  granted  to  him  under 
fiection  316,  Civil  Procedure  Code,  the  suit  was  premature. 

Ecldj  that  under  the  circumstances  the  confirmation  of  sale  by  the 
executing  Court  is  sufficient  to  confer  a  complete  title  uj^on  an  auction 
purchaser,  and  that  a  party  purchasing  property  subject  to  preemption 
at  a  sale  held  in  execution  of  a  decree  cannot  defeat  the  right  of  a 
pre-emptor  by  asking  the  Court  to  omit  performance  of  its  statutory 
duty  to  grant  a  certificate  after  confirmation  of  the  sale.  Clause  (a)  to 
Section  17  of  the  Registration  Act  expressly  exempts  a  sale  certificate 
granted  to  the  purchaser  of  immovable  property  sold  by  public  auction 
by  a  Civil  or  Revenue  Officer.     Ajudhia  Pershad  v.  Cha^dan   ...         ...  I 

4  Custom— Pre-emption  — Plaintiff  end  defeyidant  both  claiming  on 
ground  of  vicinage — Burden  cf  proof. — In  a  suit  for  pre-emption  of  a 
house  situate  in  the  city  of  Delhi  on  the  ground  of  a  superior  vicinage, 
inasmuch  as  the  pre-emptor's  house  and  the  house  sold  adjoined  on  one 
side  and  opened  into  the  same  lane,  while  the  vendee's  house  adjoined 
the  house  sold  in  part  on  the  back  and  opened  into  a  different  lane,  the' 
. ;  plaintiff  in  order  to  prove  his  claim  produced  two  witnesses,  who  could 

give  no  instances  in  support  of  their  statement,  field,  that  the  plaintiff 
had  failed  to  establish  a  custom  under  which  he  had  a  superior  right  to 
claim  pre-emption  against  the  vendee.     Bahd  Mal  v.  Sardar  Singh     ...         1 

5.     Pre-emption— Waiver   of  right    in  favour  of  stranger— Suhsequent 

-  assertion  of  rig  fit    against    person   ivith  right  siiperiorio  original  vendee — 

Parties— Adding   new   defendant   to  suit— Civil   Procedure    Code,\^S2, 

Section  Z2— Limitation— Limitation   Act,    1877,'  Articles  10  and  120. 

On  4th  March  1898,  G  sold  to  F  the  land  now  in  dispute.  The  dtcd 
was  attested  as  a  witness  by  one  J,  who  was  the  lambardar  of  the  par- 
ties'  village.  On  24th  February  1899,  N  instituted  the  present  suit  for 
pre-emption  against  the  vendor  and  purchaser.  On  13th  Maich  1899, 
the  vendee  stated  that  he  had  sold  the  land  to  J  on  23rd  Janufny  1899 
thereupon  the  Court  added  J  as  co-defendant,  who  pleaded  that  the 
suit  against  him  was  barred  by  time,  and  that  his  right  of  pre-emption 
was  equal  to  that  of  plaintiff. 

H^y,  that  attesting  the  deed  and  taking  an  active  part  in  its  re«-is- 
tration  amounts  to  a  distinct  waiver  by  J  of  his  right  to  preemption, 
and  having  once  waived  his  right  with  respect  to  the  bargain,  J  was 
estopped  from  asserting  it  against  the  present  pre-emptor,  whose  claim 
to  pre-emption  was  superior  to  that  of  the  original  vendee. 
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Eeldf  ahoj  that  as  the  plaintiff  in  order  to  succeed  against  J  notwith- 
standing his,  (J's)  waiver,  if  his  purchase  was  a  genuine  one,  had  to 
seek  to  enforce  his  right  of  pre-emption  against  him,  the  provision  of 
the  Limitation  Act  applicable  was  Article  10  of  the  second  Schedule; 
and  although  the  suit  against  F,  the  original  vendee,  was  instituted 
within  the  period  prescribed  by  that  article,  J  having  been  added  as 
a  co-defendant  three  days  after  the  period  allowed,  the  suit  should  be 
held  barred,  unless  the  plaintiff  could  prove  that  the  sale  to  J  was 
fictitious.     Nabi  Bakhsh  v.  Fakir  Muhammad       ...         ,„         ...         ...         25 

6.  Custom — Pre-emption  —SaU  to  a  strangei"^ Acquisition  of  pre- 
emptor  with  superior  right — Suit  by  n  pre-emptor  with  inferior  right 
against  the  stranger— Waiver  of  right — Acquiescence.  —  Where  pre-emptor 
with  superior  rights  agreed  with  a  vendee,  who  was  a  stranger,  that  in 
consideration  of  his  receiving  a  portion  of  the  property  sold  he  would 
waive  his  objections  to  the  sale,  held,  that  as  the  transaction  was 
equivalent  to  that  of  taking  over  only  a  portion  of  the  orignal  bargain 
or  associating  a  stranger  in  the  purchase,  it  was  not  permissible  by  law 
and  coald  not  therefore  defeat  the  rights  of  other  pre-emptors.   Ralla  v. 

Dyal ...        ...        ...        ...        34 

7.  Custom  —  Pre-emption— Andar  Shuhr  Bazar,  Peshatcar — Viciiiage 
— Burden  of  proof . — Founl,  that  the  custom  of  pre-emption  based  on 
vicinage  extends  to  a  building  site  formerly  occupied  by  a  shop  in  the 
Andar  Shahr  Bazar,  a  sub-division  of  the  city  of  Peshawar. 

Although  the  existence  of  a  custom  of  pre-emption  in  a  particular 
sub-division,  such  as  is  referred  to  in  Section  11  of  the  Punjab  Laws 
Act,  has  to  be  established,  instances  in  the  neighbouring  sub-divisions, 
though  not  of  themselves  sufficient  to  prove  the  existence  of  such  a 
custom  in  that  sub-division,  are  evidence  of  such  existence.  Sant 
Singh  r.  Jawala  Sahai 42 

8.  Custom — Pre-ertiption  in  towns  — Hivnl  claimants — Vicinage— Pre" 
fcrential  right— Burden  of  proof — Punjab  Laws  Act,  1872,  Section  11. — 
Held,  that  where  rival  claimants  to  the  pre-emption  of  house  property 
in  towns  assert  superior  right  by  vicinage,  each  has  to  prove  his 
vicinage  to  be  of  a  superior  kind,  and  in  such  cases,  if  the  plaintiff  faila 
to  establish  a  local  custom  under  which  he  has  a  superior  right  against 
his  rival  claimant  and  the  respective  claimants'  rights  are  found  to  he 
equal,  preference  must  be  given  to  him  who  has  shown  superior  diligence 

by  suing  first.     Rahmat  Ali  Khan  r.  Hamid-ud-din     ...         43 

9.  Cmtom — Pre-emption — MoTialla  Kassahan,  Ferozepore  citij — Effect 
of  vendee's  parting  with  his  oivn  property  the  title  in  which  gave  him,  the 
right  of  pre-emption— Punjab  Laws  Act,  1872,  Section  l\.  —  IJeJd,  (1) 
that  the  city  of  Ferozepore  is  divided  into  sub-divisions  witliin  the 
meaning  of  Section  11  of  the  Punjab  Laws  Act ;  (2)  that  the  custom  of 
pre-emption  as  regards  dwelling  houses  prevails  in  mohalla  Kassaban 
which  is  snch  a  sub-division  ;  and  (8)  that  the  plaintiff  had  failed  to 
establish  that  he  bad  a  superior  right  of  vicinage  to  that  of  the  vendee 
merely  because  his  house  is  conterminous  with  that  in  suit  to.a  greater 
length  and  opens  on  the  same  part  of  the  common  ttreet  as  the  latter. 
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A  vendee,  defendant,  having   rights  of  pre-emption  on  the  ground    of 
vicinage  does  not  forfeit  them  if  he  parts  with  his  own  property  through 
which  he  had  the  rights  immediately  after  the  purchase  and  can  set   up 
those  rights  in  defence  of  his  purchase.     Muhammad  Nawaz    Kuan   r. 
MussAMMAT  Bop.o  Sahib        ...         ...         ...         ...         ...         -44 

10.  Custom — Pre-emption— lit ght  of ^  on  mortgages — Wajib-ul-arz. — 
Plaintiff  claimed  a  right  of  pre-emption  in  respect  of  a  mortgage  of 
certain  land  situated  in  mauza  Ghola,  tahsi'l  Zafarwal,  and  relied  in 
support  of  his  claim  upon  entries  in  the  Wajib-id-arz  of  1855  of  the 
village.  The  entries  were  to  the  effect — "  Asl  hnhiyat  kissikirahn  nahin. 
'•'' Bawaht  zarurat  jo  koi  intikal  apni  hakiyat  ka  chahega  hash  kimat 
*'  mukarrar  zamindaran-i-dihat  kurb  jowar  jab  tak  hakiki  wa  hissadaran 
^^  fatti  ya  dusri  pntti  ke  malik  khawahan  honge,  hakiyat  dar  ko  bai  wa 
^^  rahn  hakiyat  ka  shakhs  ghair  ke  hath  U'l  hoga" — These  were  not 
repeated  in  any  sahsequent  Wajib-ul-arz,  and  notwithstanding  the  fact 
that  there  had  since  been  numerous  mortgages  the  plaintiff  had  not 
shown  a  single  instance  where  there  had  been  an  attempt  to  assert  a 
right  of  pre-emption  extending  to  mortgages  in  accordance  with  the 
provisions  of  the  Wajib-ul-arz, 

HeW,  that  the  entries  in  the  Wajib-ul-arz  of  1855,  relating  to  the 
existence  of  an  alleged  custom,  unsupported  by  instances  of  its  having 
been  ever  exercised,  and  contradicted  by  the  entries  themselves  which 
expressly  mentioned  that  there  had  never  been  any  instance,  and  that 
they  had  been  made  for  future  guidance,  could  not  be  deemed  to  be 
sufficient  evidence  of  such  a  custom.     Umra  ??.  Hara     ...         ...         ...         46 

11.  Custom — Pre-emption — Kot  Abdulla  Shah  in  Mozung  District 
Lahore — Punjab  Laws  Act,  1872,  Section  11. — Found,  that  the  custom 
of  pre-emption  prevails  in  Kot  Abdulla  Shah,  a  sub-division  of  the 
village  of  Mozang  in  the  Lahore  District.     Ali  Bakhsh  v.  Mohya       ...         52 

12.  Pre-emption — Decree  for  pre-emption  omitting  to  state  C07isequence 
of  non-payment  of  pre-emptive  price  within  the  time  prescribed  thereby  for 
payment — Civil  Procedure  Code,  1882,  Section  214. — Held,  that  a 
pre-emption  decree  becomes  void  and  inoperative  if  the  pre-emptive 
price  is  not  paid  within  the  time  prescribed  for  its  payment  in  the 
decree.  An  omission  in  the  decree  of  any  order  as  to  what  would 
be  the  consequence  of  the  decree-holder's  default  in  payment  of  the 
pre-emptive  money  does  not  in  any  way  affect  the  case.    Gdrdit  Singh 

i>.  HuK AM  Singh        .j.         53 

13.  Custom — Pre-emption— M&VLZSi  Kotli  Kanjran,  Gurdaspur 
District — Ee/afz^ws/iijp— Wajib-ul-arz. — Plaintiff  claimed  a  right  of 
pre-emption  of  certain  land  situated  in  mauza  Kotli  Kanjran,  /ahsil 
Gurdaspur,  arising  out  of  a  sale  by  defendants  Nos.  2  and  3  in  favour 
of  defendant  No.  1,  on  the  ground  of  his  relationship  to  the  vendor, 
and  based  his  claim  upon  entries  in  the  Wajib-ul-arz  of  the  village 
prepared  in  1852.  These  entries  were  to  the  effect  that  no  sale  or 
mortgagie  of  land  had  ever  occurred  in  the  village,  and  then  prescribed 
that  every  co-sharer  was  thenceforward  to  be  at  liberty  to  mortgage  or 
sell  for  necessity  or  to  pay  arrears  of  Government  revenue,  but  that 
he  should  make  the  first  offer  of  it  to  the  harabatian  and  after  that  to 
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the  co-sharers  in  the  patti.  The  facts  found  were  that,  although 
there  had  been  more  than  51  sales  in  the  village,  in  no  case  had  the 
right  of  pre-emption  based  on  relationship  in  accordance  with  the 
provisions  of  the  Waiib-ul-arz  been  asserted  or  allowed. 

He/J,  that  no  custom  of  pre-emption  based  on  relationship  had  been 
proved  to  exist  in  the  village.  The  entries  in  the  Wajib-uI-arZy  never 
having  been  acted  on  or  the  right  exercised  in  accordance  therewith, 
were  not  sufficient  to  establish  the  custom  set  up.  Ram  Saran  Das  v. 
McLA  Singh 64 

14.  Custom — Pre-ewi/)toi— Mauza  Chhara,  District  BoJitak—  Preferen- 
tial right  —Relationship — Burden  of  proof . — In  a  suit  for  pre-emption  of 
a  house  situate  within  the  ahadi  of  Chhara  in  the  District  of  Rohtak, 
heldy  that  under  the  terms  of  the  Wajib-ul-arz  of  the  village,  the  plaintiff, 
a  Jat  and  a  near  agnate  of  the  vendor,  had  a  right  of  pre-emption 
superior  to  that  of  a  Mahafan  who  was  only  a  shareholder  in  the 
village. 

Burden  of  proof  that  any  existing  custom  has  been  incorrectly  stated 
in  a  record  of  rights  rests  on  the  person  making  such  assertion.  Maha 
Ram  t?.  Ram  MoHAR G5 

15.  Pre-emption — Village  owned  ly  a  single  proprietor — Sale  of  uhole 
village  to  stranger — Suit  by  occupancy  tenants  in  the  village — Punjab 
Laws  Act,  1872,  Sections  10,  12 — "  Villi  ge  commnnity." — Heldj  that 
the  expression  "village  communities"  in  Section  10  of  the  Punjab 
Laws  Act,  1872,  as  amended  by  Act  XII  of  1878,  is  not  used  to  denote 
a  village  community  of  the  typical  sort  consisting  of  members  of  one 
family  or  one  clan  holding  the  village  lands  in  common  and  dividing 
between  them  the  agricultural  land  according  to  the  custom  of  the 
village,  but  is  used  in  a  popular  sense  to  denote  a  body  of  persons  bound 
together  by  the  tie  of  residence  in  one  and  the  same  village,  amenable 
to  the  village  customs  and  subject  to  the  administrative  control  of  the 
village  officer. 

A  "  village   community  "   is  not   confined  to  the  landow^ners  in  the 
village.      Occupancy   tenants   are    therefore     members   of   a    villao-e 
community  within  the  meaning  of  the  Punjab  Laws  Act,  and  so  are  all 
persons  in  an    inferior   position  who  belong  to  the  village,  though  thej' 
may    be   unconnected  with   the    land  and    not  entitled  to  any  right  of 
pre-emption  under  the  Act.     Raiiim-ud-din  r.  Rewal      ...         ...         ^,.         qq 

P.O. 
PRRSUMPTION. 

1 .  Of  power  of  test'dion  where  a  poiocr  of  gift  is  shown  to  exist. 

See  Custom — Alienation^  No,  6  ...  ...  ...  ...  ^,^         4g 

F.  13. 

2.  Of  legality  of  marriage, 

See  Hindu  Laio — Marriage      ...         ...         ...         ...         ...         ^^^         41) 

3.  As  to  observation  of  forma/ it if's  requis-ife  to  conftr  authority  vpon 
Directors  of  a  Joint  Stock  Company. 

See  Public  Company^  No.  2 ^1 
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PRESUMPTION— cowcZdf. 

4.  Heldf  that  the  ordinary  presumption  arising  out  of  a  recital  in  a 
registered  bond  "  that  when  a  bond  is  registered  and  its  execution  is 
"  admitted  by  the  defendant,  the  onus  of  proof  of  want  of  consideration 
"  and  of  free  consent  not  having  been  given,  would  lie  on  the  party 
"  seeking  to  get  out  of  its  effect,  "  is  modified  where  one  party  is  in 
relation  of  active  confidence,  and  that  in  such  cases  the  onus  of  proving 
good  faith,  fair  dealing  and  full  and  free  consent  lies  on  the  party 
interested  in  upholding  the  transaction.     Hon  Lal  v.  Ram  Piart 

PRINCIPAL  AND  AGENT. 

1.  Principal  and  agent — Managing  Agent  and  Company — LtabiUty  to 
account. — IJeld,  that  the  relationship  between  a  Company  and  its 
Managing  Agent  being  that  of  principal  and  agent,  it  is  the  duty  of  the 
latter  to  render  proper  accounts  to  the  former.  The  fact  that  an  Agent 
of  a  Company  was  paid  by  commission  or  was  subordinate  to  the  control 
of  its  Directors,  or  that  he  had  delivered  up  to  them  all  the  account 
books  of  the  Company,  does  not  exonerate  him  from  the  liability  to 
account.     Anderson  v.  Delhi  Cotton  Mills  Co.  Ld 

2.  Oaths  Act,  1873 — Agenfs  authority  to  bind  client  hyoath  of  opposite 
party — Fower  of  principal  to  wiihdrato  after  other  party  has  agreed  to 
take  the  o'tth. — Held,  that  an  agent  holding  a  power  of  attorney  author- 
izing him,  amon;rst  other  things,  "  to  take  all  kinds  of  proceedings  in 
•'  connection  with  the  case,  "  was  empowered  to  bind  his  principal  by 
the  oath  of  the  opposite  party  under  the  Indian  Oaths  Act,  and  that  his 
principal  was  not  entitled,  without  showing  good  reasons  for  retracting 
it  to  withdraw  the  offer  made  on  his  behalf  after  the  other  party  has 
expressed  his  willingness  to  take  the  oath  required.  Ganga  Bishen  v. 
Matna  

PROBATE  AND  ADMINISTRATION  ACT,  1881. 

Prolate  and  Administratton  Act,  ISSl—Apph'catiojt  of,  to  Sikhp, 
Brahinos  and  unorthodox  Hindus — Will — Execution — Blanks  in  lody 
of  will. — Field,  by  the  Privy  Council — 

(/)  That   a    Sikh   is   included  in  the  terra  Hindu  as  used  in  the 

Probate  and  Administration  Act  of  1881. 
(//)  That   a   Sikh   or   Hindu    by    becoming   a  Brahmo   did    not 
necessarily  cease  to  belong  to  the  community  in  which  he 
was  born. 

(Hi)  That  lapse  from  orthodox  practices  in  matters  of  diet  and 
ceremonial  observance  could  not  have  the  effect  of  exclud- 
ing a  Hindu  or  a  Sikh  from  the  category  of  Hindu  in 
the  Act,  especially  in  the  case  of  one  who  had  been  bom 
within  its  purview  and  who  had  never  become  otherwise 
separated  from  the  religious  communion  in  which  he  was 
bom. 

Found,  upon  the  evidence,  that  the  testator  had  never  become  a 
professed  Brahmo,  and  that  the  will  had  been  duly  executed  and  that 
there  were  no  blanks  in  it  at  the  time  of  its  execution.  Rani  Bhagwan 
Kaur  ?\  J  OGENDEA  Chandra  BosE 
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No. 
PROMISSORY  NOTE. 

Suit  on  Pw)nis8onj  Note  not  presented  for  payinent^-»^Cause  of  action. 

See  Negotiable  lustrw^ientd  Actj  Section  64;    ...  ...  ...  ...         60 

PUBLIC  COMPANY. 

1.  Managing  agent  and  Company — Liability  of  managing  agent  to 
account  to  the  Company. 

See  Principal  and  Agent ^  No.  1  ...  ,..  ...         69 

,  ^J2i  \Public  Company — Suit  by  liquidator  for  money  due  to  the  Company 
^  in  respect  of  unpaid  calls  on  shares — Limitation — Limitation  Act,  1877, 
Schedule  II,  ArticU.  120. — Held,  that  the  period  of  limitation  applicable 
to  a  suit  brought  by  liquidator  of  a  Public  Company  to  recover  the 
unpaid  amount  of  calls  from  a  shareholder  is  six  years  from  the  date 
of  default  under  Article  120  of  the  second  Schedule  to  the  Limitation 
Act.    Hauchasd  Rai  v.  Rang  Lal  70 

3.  Puhlic  Company — Contract  on  behalf  of  Company — Directors  and 
Officers — Warranty  of  authority^ Duty  of  third  parties  to  see  that  /he 
Directors  and  Officers  are  acting  within  /heir  autharity — Presumption  as 
to  observation  of  formalities  requisite  to  confer  authority  upon  Directors. — 
Although  any  one  dealing  with  a  Joint  Stock  Company  is  bound  to 
satisfy  himself  that  the  Agent  or  Director  with  whom  he  acts  as 
representing  the  Company  is  acting  within  the  powers  which  such 
Agent  or  Director  might  possess  under  the  Articles  of  Association,  it  is 
not  incumbent  on  him  to  ascertain  whether  the  necessary  formalities  or 
proceedings  have  been  held  or  performed  requisite  to  confer  such 
powers  on  such  agent  or  Director,  and  therefore  where  the  person 
dealing  with  a  Company  has  satisfied  himself  that  such  dealings  by  an 
Agent  or  Director  are  amongst  those  which  an  Agent  or  Director 
might  perform  within  the  scope  of  the  Company's  Articles  of  Associa- 
tion and  could  be  validly  entered  into  by  such  persons  duly  empowered 
on  behalf  of  the  Company,  and  he  finds  an  Agent  or  Director  of  the 
Company  entering  into  such  dealings  on  behalf  of  the  Company,  and 
acting  as  if  he,  the  Agent  or  Director,  had  been  duly  empowered,  he  is 
entitled  to  infer  the  fact  of  the  necessary  authorisation  to  act  and  to 
maintain  an  action  on  account  of  damages  caused  by  the  Comj)any's 
noncompliance  with  the  terms  of  a  contract  made  with  him  whether 
through  his  Agent  or  personally,  and  is  not  bound  to  enquire  further 
whether  as  a  matter  of  fact  such  representative  of  the  Company  has 
been  so  empowered  by  the  Company,  or  that  all  the  proceedings  of  the 
Company  and  its  Directors  have  all  been  strictly  regular.  Tub 
KitisuNA  Mills  Co.,  Ld.,  Delui,  r.  (Jon  Natu       yi 

PUNJAB  ALIENATION  OF  LAND  ACT,  1900. 

Section  9. 

1.  Mortgage — Possession — Suit  for  possessio)t-  under  tho  terms  of  a 
registered  mortgage-detd,  ichereinin  aidition  to  that  condition  other  clauses 
inianded  to  operate  by  way  (f  conditional  sale  e.eisted — Application  of 
Section  9  (3)  (f  Punjab  Alienation  (f  Land  Act  to  such  cases — Duty  of 
Appellate  Court—Procedure — Innjab  Alienation  of  Land  Act,  1900. — 
The  plaintiff  sued  for  possession  as   mortgagee  of  cortaiu   land   by   u 
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No. 
PUNJAB  ALIENATION  OF  LAND  ACT,  1900-cona 

registered  deed  which  contained  a  condition  that  plaintiff  should  take 
possession  as  mortgagjee  in  the  event  of  failure  to  pay  certain  instalments, 
but  there  were  two  other  clauses  in  the  deed  which  were  intended  to 
operate  by  way  of  conditional  sale.  The  first  Court  gave  a  decree  for 
possession  without  making  any  reference  to  the  Deputy  Commissioner 
under  Section  9  (2)  and  (.3)  of  the  Punjab  Alienation  of  Land  Act, 
1900.  In  appeal  before  the  Divisional  Judge  it  was  urged  that  the  deed 
should  have  been  referred  to  the  Deputy  Commissioner  and  that 
course  should  now  be  taken  by  the  Appellate  Court.  The  Divisional 
Judge  referred  the  following  points  for  the  decision  of  the  Chief  Court : — 

(1)  Does  Section  9  (3)  of  the  Land  Alienation   Act  apply  to  a  case 

in  which  the  plaintiff  sues  on  a  mortgage  to  which  Section  9 
(2)  applies  but  does  not  sue  to  enforce  the  condition  intended 
to  operate  by  way  of  conditional  sale  ? 

(2)  Whether  when  the  lower  Court  has  wrongly  neglected  to  refer 

the  case  to  the  Deputy  Commissioner,  the  Appellate  Court 
should  pass  over  the  irregularity  ? 

(3)  Assuming  that  the  Appellate  Court   should  amend  the  irregu- 

larity of  the  lower  Court,  what  form  should  that  amendment 
take  ? 

Held— 

(1)  that  Section  9  (3)  apply,  but  in  cases  in    which   the    plaintiff' 

not  only  did  not  sue  on  the  clause  regarding  conditional 
sale,  but  surrenders  that  condition  altogether  and  agrees  of 
his  own  motion  to  have  it  struck  out,  the  mortgage  would 
cease  to  be  one  including  such  a  clause,  and  the  reference  to 
the  Deputy  Commissioner  would  be  no  longer  necessary  as 
there  would  be  no  mortgage  before  the  Court  coming  within 
the  purview  of  Section  9  (2)  ; 

(2)  that  the  provisions  of   Section  9  (2),   (3)  of  the  Punjab  Aliena- 

tion of  Land  Act  are  imperative,  and  if  the  first  Court 
passed  a  wrong  order  it  is  clearly  the  duty  of  an  Appellate 
Court  to  set  it  right ; 

(3)  that  according  to  the  provisions  of  Section  582,  Civil  Procedure 

Code,  the  Appellate  Court  should  proceed  in  the  same 
manner  as  a  Court  of  first  instance  would  proceed  to  decide 
the  preliminary  points  noted  therein,  and  thereafter  if  a 
reference  to  the  Deputy  Commissioner  is  still  necessary 
under  Section  9,  it  should  be  made  either  direct  or  through 
the  lower  Court,  and  in  those  cases  where  the  exercise  of  his 
powers  under  the  Alienation  of  Land  Act  by  the  Deputy 
Commissioner  would  not  dispose  of  the  case,  the  Civil 
Court  making  the  reference  should  dispose  of  it  after  the 
Deputy  Commissioner  has  discharged  his  duties  in  connection 
therewith.     Narain  Singh  v.  Hayat  ...         ,.,         20 

2.  Mortgage — Possession — Suit  for  possession  under  the  terms  of  a 
mortgage  deed  containing  clauses  intended  to  operate  by  ivay  of  conditional 
^qIq — l)uty  of  Civil  Court  under  Section  9  (3)  of  the  Alienation  of  Land 
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PUNJAB  ALIENATION  OF  LAND  ACT,  1900— concld. 

Act. — Eeldj  that  notwithstanding  the  fact  that  a  mortgagee  holding  a 
deed  containing  a  condition  intended  to  operate  by  way  of  conditional 
sale  sues  for  possession  only,  the  Civil  Courts  are  bound  in  the  first 
instance  to  refer  the  case  to  the  Deputy  Commissioner  under  the 
provisions  of  sub-section  3  of  Section  9  of  the  Punjab  Alienation  of 
Land  Act,  and  should  not  grant  him  the  relief  asked  for,  although  he 
may  be  willing  to  surrender  and  agree,  of  his  own  motion,  to  have  the 
condition  for  sale  struck  out.    Bodh  Ram  v.  Faiz  Bakhsh         ...         «  .         91 

Section  16  (1). 

Suit  f 07'  a  declaration  that  land  belonging  to  an  agriculturist  is  liable 
to  attachment  and  sale.—Heldi  that  Section  16  of  the  Punjab  Alienation 
of  Land  Act  does  not  prohibit  the  attachment  in  execution  of  a  decree 
of  the  land  belonging  to  an  agriculturist,  and  that  a  decree-holder  is 
entitled  to  claim  a  declaration  that  certain  land  is  liable  to  attachment 
and  to  be  thereafter  dealt  with  as  provided  in  Section  326,  Civil 
Procedure  Code.    Badar  Din  v.  Bura  Mal  4 

PUNJAB  COURTS  ACT,  1884. 

Section  9  (a). 

Divorce — Dismissal  by  single  Judge  of  application  for  dissolution  of 
marriage — Appeal  from  such  order  of  dismissal — Indian  Divorce  Act^ 
1869,  iSec/2ow55. 

^QQ  Appeal,  No,  2         ... Ig 

Section  40. 

Value  of  suit— ^^  Decree  involves  directly  some  claim  la,  or  question 
'*  respecting  property  of,  like  value" 

Sgg  Appeal,  No.  4: 24 

Section  70. 

See  Revision. 

PUNJAB  LAWS  ACT,  1872. 

Section  5. 

As  the  Punjab  Laws  Act  gives  equal  protection  to  those  governed  by 
their  personal  law,  as  well  as  to  those  governed  by  custom,  there  can 
be  no  legal  presumption  in  any  case  coming  before  a  Court  in  the 
Punjab  that  it  is  to  be  governed  by  custom  rather  than  the  personal 
law  of  the  parties.  But  in  every  case  where  a  custom  is  sot  up,  it  is 
the  duty  of  the  person  alleging  it  to  prove  where  it  is  not  admitted  that 
it  exists  and  is  applicable  to  the  points  in  issues.  Muhammad  Hdsain  v. 
Sultan  A Li 54 

Section  9. 

Sale  In  lieu  of  money  plus  favor  and  past  setcices. — Held,  that  an 
assignment  of  immovable  property  for  money  plus  favor  and  past 
services  was  a  sale  within  the  meaning  of  Section  9,  Punjab  Laws  Act, 
and  that  a  plainlill"  iu  such  a  suit  would  have  to  pay  the  market  vahie 
of  the  property.    Kisubn  Singh  v.  Jai  Kisiibn  Das       ,„        •*•        t%^  ^ 
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PUNJAB  LAWS  ACT,  1872— concld. 
Section  10. 


And  Section  12 — Pre-emption — Village  owned  by  a  si)igle  proprietor  '^ 
Sale  of  whole  village  to  stranger — Suit  ly  occupancy  tenants  in  the 
village — Villige  community. 

See  Tre-emption^  No.  15  ...         .,,         ...         ...66  P.C. 

Section  11. 

Sec  Pre-emption,  Nos.  1,7,8^9,  \l 2,   42 

43,44 

Section  12.  52 

See  Pre-emption,  Nos.  2,  1^^      ...  ...         ...         ...         ...         ...    o,  GG 

PUNJAB  TENANCY  ACT,  1887. 

Section  6. 

And  Section  56 — Sale  of  right  of  occupancy  under  Section  6  oj  the 
Punjab  Tenancy  Act  hy  landlord  in  execution  of  a  mojLty  decree  against 
the  te7iant. 

See  Ozcupancy  Bights    ...         ...         ...         ...         ...         ,,.         ...         82 

R. 

REGISTRATION  ACT,  1877. 

Section  17  (o). 

Begistration  of  Sale  Ccliflcate. — Held,  that  clause  (o)  to  Section  17  of 
R.egistration  Act  expressly  exempts  a  sale  certificate  granted  to  the 
purchaser  of  immovable  property  sold  by  public  auction  by  a  Civil  or 
Revenue  Officer.     Ajudiija  Pershad  v.  Chandan ,  9 

Section  77. 

Begistration — Suit  for  compulsory  registralion  of  a  document — Execu- 
tion admitted  hut  fraud  and  misrepresentation  pleaded— Poiuer  of  Oouri  to 
inquire  the  validity  of  such  documcjit. — In  a  suit  under  Section  77  of 
the  Registration  Act  where  the  defence  had  admitted  the  execution  of 
a  deed  but  pleaded  that  it  was  executed  under  fraud  or  misrepresenta- 
tion and  without  free  consent,  held,  that  the  plaintiff  was  entitled  to 
the  decree  asked  for.  In  suits  under  Section  77  of  the  Registration 
Act  the  Conrts  are  only  authorized  to  consider  the  question  of  execution, 
and  have  no  authority  to  go  into  any  matter  affecting  the  validity  of 
the  document  sought  to  be  registered.     Hazdri  Mal  v.  Kutabdd-din    ...         H 

REGULATION  XVII  OF  1806. 

See  Mortgage,  Nos.  .3,5.  21,  71 

RELIGIOUS  INSTITUTION. 

Beliginus  Institution  —  Liability  of,  for  debts  incurred  by  mahant-^ 
Duty  of  lender  when  advancing  money  to  heads  of  religiotis  institutions — 
Necessity. — Held,  that  it  is  not  sufficient  for  persons  who  lend  money  to 
heads  of  religious  institutions  and  desire  to  charge  the  institutions  with 
liability  to  show  that  the  purposes  for  which  the  loans  are  taken  are 
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RELIGIOUS  INSTITUTION— concZcZ. 

necessary,  but  tliey  must  also  show  that  thoy  made  inquiries  and  sat- 
isfied themselves  that  on  the  occasion  on  which  they  made  the  advance 
the  loan  was  justified  by  the  state  of  the  institution's  finances.  Gurmckii 
Singh  V.  Sunder  Singh        ^^ 

REPRESENTATIVE  OF  DECEASED  PERSON. 

Payment  -Payment  of  dtht  to  yepreseutative  of  deceased  person— Bis- 
rhanje -Right  of  execu/or  of  /he  deceased  to  ignore  such  payment  —Notice 
of  claim— Duty  of  executors  —Negligence,  eject  of.— Held,  that  as  no  one 
is  under  legal  obligation  to  pay  debts  due  to  the  estate  of  a  deceased 
porpon  to  any  one  claiming  to  be  entitled  to  the  effects  of  the  deceased, 
except  on  the  production  of  a  probate,  letters  of  administration,  certifi- 
cate or  some  authority  to  collect  the  debts  due  to  the  estate  of  the 
deceased,  therefore  a  payment  by  a  debtor  to  the  widow  of  his  deceased 
creditor  who  had  not  obtained  any  authority  to  recover  the  debts  due 
to  her  deceased  husband's  estate,  was  not  a  vahd  discharge  to  the  debtor, 
and  that  the  executors  of  the  deceased  creditor  were  fully  entitled  to 
ignore  such  a  payment,  and  to  sue  for  the  same. 

Mere  neglect  on  the  part  of  the  executors  to  give  notice  of  their  claim 
to  the  debtor  did  not  debar  them  from  claiming  the  debt,  although  it 
might  be  a  good  reason  for  declining  to  give  interest,  damages  or  even 
costs  as  regards  such  a  claim.     Golak  Nath  v.  Craddock  72 

RES  JUDICATA. 

1.  Res  judicata— Ou-iV  Piocediwe  Code,  1882,  Section  IS— Matter 
which  might  have  been  a  ground  of  defence  in  former  suit.— A,  in  execution 
of  a  decree  against  B  (an  Arain  Zamindar)  attached  B's  share  m  cer- 
tain landed  property.  C,  w^ho  alleged  himself  to  be  a  mortgagee  object- 
ed to  the  attachment.  Subsequently,  however,  C  withdrew  the  objection 
based  on  his  mortgage-deed  and  put  forward  a  deed  of  sale.  The  objec- 
tion founded  on  the  deed  of  sale  was  held  to  ho  sound,  and  the  property 
released  fiom  attachment.  A  then  brought  a  suit  for  a  declaration  to 
the  effect  that  the  property  was  liable  to  attachment,  C  resisted  the  claim 
on  the  strength  of  his  deed  of  sale  but  it  was  decreed  by  the  Munsiff 
and  confirmed  on  appeal.  A  then  proceeded  in  execution  of  his  decree 
to  attach  the  share  of  B  in  the  property  but  the  sons  of  G  who  had 
died  in  the  interim  again  objected  to  the  attachment  basing  their  obiection 
on  the  mortgage-deed  purporting  to  have  been  executed  in  favour  of  their 
father  by  B.  The  objection  being  upheld,  A  instituted  the  present  suit 
for  a  similar  declaration,  the  sons  of  C  pleaded  the  deed  of  mortgage. 

IJeld,  that  the  sons  of  C  were  ])rccluded  fro  x  pleading  the  mortgago- 
deed  in  bar  of  the  present  claim,  a«  it  was  "  a  matter  whicli  might  and 
"  ought  to  have  been  made  a  gmnnd  of  defence  "  in  the  former  suit,  and 
thatlt  must  accordingly  be  deemed  to  have  been  a  matter  substantially 
and  directly  in  issue  in  such  suit.      Badak  Din  v.  Bijra  Mat 4 

2.  Res'> judicata— Owm/t)//  or  addi/ion  of  parties. 

The  plaintiffs  obtained  a  decree  against  the  present  defendant  in  1897 
in  the  Court  of  the  Divisional  Judge  to  the  effect  that  the  defendant  bo 
restrained  from  using  a  certain  door  and  certain /jqnju /as  except  for  the 
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purpose  of  discLarging  rain  water,  witli  a  direction  that,  if  the  defend- 
ant should  thereafter  use  any  of  the  said  ^arwaZaj  for  the  dischargee  of 
water  from  the  privy,  the  plaintiff  might  claim  to  have  such  parnala  or 
parnalas  closed.  In  1901  the  plaintiffs  again  sued  the  defendant  on  the 
allegation  that  she  had  been  using  the  door  and  one  of  the  pamalas  con- 
trary to  the  terms  of  the  former  decree  and  asked  that  they  might  be 
closed.  The  defendant  having  pleaded  that  the  plaintiffs  were  not  the 
sole  owners  of  the  lane,  two  other  persons  were  added  as  defendants. 
The  first  Court  decreed  the  plaintiffs'  suit  in  respect  to  the  closing  of  the 
parna/af  but  dismissed  the  claim  with  respect  to  the  door,  holding  that 
the  former  suit  was  not  a  bar  to  the  re-opening  of  the  point  or  question 
in  dispute,  as  the  parties  to  the  suit  were  not  the  same.  On  appeal  the 
Divisional  Judge  held  that  the  point  or  question  in  dispute  was  res  judi- 
cata, and  decreed  the  claim  in  full.  On  further  appeal  to  the  Chief  Court 
the  defendant  contended  (i)  that  the  question  in  dispute  was  not  ?'es 
judica/a,  as  the  parties  in  the  two  suits  were  different,  and  all  the  Leces- 
sary  issues  in  the  previous  suit  were  not  determined  by  the  first  Court ; 
and  (n)  that  the  only  remedy  of  the  plaintiffs  was  by  execution  of  their 
former  decree.  Held,  (f),  that  the  question  in  dispute  between  the  parties 
was  res  judicata,  the  omission  or  addition  of  parties  in  a  former  or  sub- 
sequent action  making  no  difference  where  the  parties  to  the  subsequent 
action  were  before  the  Court  in  the  previous  action,  and  the  plea  that  in 
the  previoQS  suit  the  Divisional  Judge  had  determined  several  point  j 
which  were  not  decided  by  the  first  Court  having  no  force,  inssmach  as 
the  decision  on  those  points  could  be  arrived  at  on  the  pleadings  and  the 
evidence  on  the  record  : 

(w)  that  having  regard  to  the  form  of  the  decree  in  the  previous  suit, 
the  present  claim  was  not  barred  by  any  rule  of  law.  Mussammat  Janno 
V.  Rai-ik  Khan  12 

3.  Jurisdiction — Res  judicata,  plea  of-^Campe/ency  of  inferior  Court 
to  enquire  the  jurisdiction  of  superior  Court  ivhicJi  passed  the  former  decree 
—  Consent  to  jurisdiction, — Beld,  that  a  decree  given  by  a  Court  not  com- 
petent to  grant  it  is  a  mere  nullity  and  cannot  be  pleaded  as  a  bar  to  a 
subsequent  suit,  the  parties  being  entitled  to  ignore  its  existence  alto- 
gether, and  in  such  a  case  there  is  no  impropriety  in  an  inferior  Court 
deciding  in  the  subsequent  proceeding  whether  the  decree  of  the  superior 
Court  in  a  former  suit  (pleaded  as  a  bar)  was  not  void  on  the  ground  of 
defect  of  Jurisdiction.     Parwa  v.  Mussammat  Sangaran    ..         37 

REVERSIONER. 

1.  Suit  hy  reversioner  to  enforce  his  rigid  in  respect  to  land  on  the 
ground  that  the  alienation  had  been  made  without  necessity  which  alienation 
had  already  been  challenged  }y  his  ancestor  on  the  ground  of  pre-emption 
only— -hocas  standi — Waiver — necessity. 

Bee  Custom — Alienation,  No.  S  ...         ...         ...         ...         ...         15 

2.  Alienation  hy  sonlesa  proprietor— -Bight  of  reversioner  to  contest 
such  alienation  in  presence  of  wife  and  daughter-in-law. 

See  Custom — Alienation^  No.  4 ...         ...         ,,,         29 
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3.  Suit  hy  a  reversioner  for  possession  of  immovable  property — Descend- 
ant in  possession  under  wi/ 1  made  hy  testator  without  title— Beversionernot 
barred  by  reason  of  his  having  failed  to  contest  such  will  icithin  three 
years. 

See  Custom — Inheritance^  No.  3  ...         ...         ...         ...         ...         19 

4.  Suit  by  reversioner  on  death  of  widow — Possession  adverse  to  the 
jemale  cannot  be  adverse  to  the  reversioner. 

Bee  Limitation  Act,  \S7 7,  Article  }U  41 


1.  Revision — Chief  Courtis  powers  of — Practice — Punjab  Courts  Act, 
1884,  Section  70  (1)  (a)  as  amended. — Respondont.  became  surety  under 
Section  336,  Civil  Procedure  Code,  for  a  judgment-debtor,  and  under- 
took to  produce  him  in  Court  when  called  upon,  and  that  he  should 
within  one  month  file  an  application  to  be  declared  an  insolvent.  The 
judgment-debtor  duly  applied  to  be  declared  an  insolvent,  but  his 
application  was  rejected  in  default  of  prosecution  after  one  appearance. 
The  decree-holder  thereupon  applied  for  the  execution  of  his  decree 
against  the  snrety,  which  was  refused  by  the  District  Judge  on  the 
ground  that  the  obligation  of  the  surety  was  discharged.  The  decree- 
holder  preferred  an  appeal  to  the  Chief  Court,  and  on  the  Court's 
deciding  that  such  an  order  was  not  appealable,  the  decree-holder 
applied  for  revision  nnder  Section  70  (1)  (a)  of  the  Courts  Act. 

Held,M\owmgJotiMalv.  Coates  (15  P.  i?.,  1901),  that  as  the 
decree-holder  had  an  action  against  the  respondent  on  the  surety  bond 
and  the  question  involved  was  of  considerable  importance,  the  matter 
was  not  one  for  the  exercise  of  the  extraordinary  powers  of  revision  of 
the  Chief  Court  under  Section  70  (1)  (a)  of  the  Courts  Act.  Brij  Lal 
V.  Haeji  Mal  8 

2.  Revision  from  a  decree  in  a  suit  to  recover  possession  unJer  Section 
9  of  the  Specific  Relief  Act— Chief  Courtis  pozvers  of.  — Held,  thai  a 
decree  in  a  suit  for  the  recovery  of  possession  under  Section  9  of  the 
Specific  Relief  Act  in  favour  of  the  plaintiff  is  not  open  to  revision  by 
the  Chief  Conrt,  on  the  ground  that  the  Court  below  has  misapprehend- 
ed and  misrepresented  the  evidence,  oral  and  documentary  on  the 
record  whore,  on  the  allegations  contained  in  the  plaint,  tho  plaintiff 
had  a  cause  of  action  and  the  Court  had  jurisdiction  to  entertain  tho 
suit,  and  the  errors  attributed  by  the  petitioner  to  tho  Conrt  below 
were  intrinsic  to  the  inquiry  and  decision.  Safdau  Jang  v.  Shankar 
Singh 1:5 

3.  Chief  Court's  powers  of  revision^ Practice — Punjab  Courts  Act, 
Section  70.— Held,  that  it  is  the  general  policy  of  tho  law  and  the  usual 
practice  of  the  superior  Courts  that  the  latter  should  interfere  on  tho 
revision  side  in  tho  interests  of  justice  only  in  those  cases  wliei-e  there 
is  no  other  remedy  or  the  remedy  is  cumbrous  or  expensive  and  to  refer 
the  applicant  to  it  would  bo  tautamoiiut  to  denying  him  his  relief. 
CoATES  v.  Kasiu  Ram  7(3 
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4.  Arbitration — Decree  in.  accordance  with  an  aivard — Revision — 
Civil  Procedure  Code,  1882,  Section  622.— Held,  that  the  omission  of  a 
Court  to  remit  an  award  which  determines  matters  not  referred  to 
~  arbitration  is  not  subject  to  revision,  and,  although  a  revision  lies 
against  a  decree  based  upon  an  arbitration  award  on  the  ground  of 
material  irregularity,  yet  that  material  irregularity  must  have  reference 
to  the  proceedings  of  the  lower  Court  and  not  to  those  of  the  arbi- 
trator.    SiTA  Rajj  v.  DriAxi  Ram 92 

RIGHT  TO  SUE. 

1.  Suit  hy  reversioner  to  enforce  his  right  in  respect  to  land  on  the 
ground  that  the  alienation  had  been  made  without  necessity,  ivhich  aliena- 
tion had  already  been  challenged  hy  his  ancestor  on  the  ground  of  pre - 
emption  only — Locus  standi. 

See  Custoni--Alienationy  No.  3  ..,         ...         ...         ...         ...         15 

2.  Aliejiation  by  sonless  proprietor — Right  of  reversioner  to  contest 
such  alienation  in  presence  of  loife  and  daughter-in-law. 

See  Custom — Alienation,     No.  4         ...         ...         ...         ,,,         .„         29 

3.  Sale  of  immovable  property  in  execution  of  decree — Tit^e  of  auC' 
lion  put  chaser  ivho  has  not  obtained  a  certiHca/e  —  Righ/  of  fie-emptor  /o 
maintain  suit  before  a  certificate  hae-been  granted. 

See  Pre-emption,  No.  3  ...         ...         ...         ...  ...         ...  9 

RIWAJ-T-AM. 

All  disputes  relating  to  alluvion  and  diluvion  of  land  should  be 
decided  by  giving  fall  effecfc  to  the  provisions  of  the  Bm'a;-2*-^«i  of  the 
villages  concerned.     Bandu  Khan  v  Mussammat  Uaiui     ...         ...         ...         G.'» 

S. 

SALB. 

1.  Certifica/e  of — 

See  Pre-emption,  No.  3  ...         ...  ...         ^,  ...         ...  9 

2.  Suit  fof  a  declaration  that  land  belonging  to  an  agrirnllnyis/  is 
liable  to  al/achment  and  sale. 

See  Punjab  Alienation  of  land  Act,  1900,  Section  16  4 

3.  Assignment  of  immovable  property  for  money  plus  favor  ami  |-»ast 
services  is  a  sale  and  gives  rise  to  the  right  of  pre-emption.  Ktrhan 
Singh  V.  Jai  Kishan  Das 2 

SMALL  CAUSE  COURT  ACT,  1887. 

Article  18. 

Suil  to  recover  money  spent  in  connec/iun  tci/h  the  giiardiansliip  of  a 
minor—  Suit  relating  to  a  trust. — Beld,  that  a  suit  by  the  guardian  of  a 
minor  to  recover  money  spent  by  him  in  connection  with  the  guardian- 
ship of  the  person  and  property  of  his  ward  over  and  above  the  amount 
of  the  income  realized  by  him  is  a  suit  "relating  to  a  trust"  within  the 
meaning  of  Article  18  of  the  second  Schedule  to  the  Pi^ovincial  Small 
Cause  Court  Act,  and  is  therefore  not  cognizable  by  the  Small  Cause 
Court.    Jagan  Nath  V.  Niranjan  Das        58 
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8MALL  CAUSE  COtRT  SUIT. 

Munsif  tnjing  case  ivithdrawn  from  Small  Cause  Gourt^^Finalily  of 
order  of  Munsif. 

See  Civil  Procedure  Godej  Section  2b  83 

SPECIFIC  RELIEF  ACT,  1877. 

Section  9. 

Uevihion — Chief  Court'' s  powers  of  revision  —  Bevision  from  a  decree  in 
a  sui/ to  recover  possession  tinder  Section  9  of  /he  Specific  Belief  Act. — 
Held  J  that  a  decree  in  a  suit  for  the  recovery  of  possession  under  Sec- 
tion 9  of  the  Specific  Relief  Act  in  favour  of  the  plaintiff  is  not  open 
to  revision  by  the  Chief  Court,  on  the  ground  that  the  Coart  below  has 
misapprehended  and  misrepresented  the  evidence,  oral  and  document- 
ary on  the  record  where,  on  the  allegations  contained  in  the  plaint,  the 
plaintiff  had  a  cause  of  action  and  the  Court  had  jurisdiction  to  enter- 
tain the  suit,  and  the  errors  attributed  by  the  petitioner  to  the  Court 
below  were  intrinsic  to  the  inquiry  and  decision.  Safdar  Jang  v. 
Shankar  Singh         13 

Section  42. 

Declaratory  decree — Marriage — Snil  for  a  declaration  that  /he  defend- 
ant is  not  the  latvful  wife  of  the  plaintiff — Jurisdic/io*k  of  Civil  Court  to 
entertain  such  a  suit  U'hen  an  order  for  main/enance  passed  tinder  Section 
488  of  the  Criminal  Procedure  Code  is  in  force  against  the  plainti^ — 
Eeldy  that  a  suit  by  a  person  against  whom  an  order  for  maintenance 
in  favour  of  defendant  has  been  made  by  a  Criminal  Court  under 
Section  488,  Criminal  Procedure  Code,  lies  in  a  Civil  Court  for  a 
declaration  that  the  defendant  is  not  his  wife.— MussamMx\t  Bakhan 
V.  Ala  Bakhsh  20 

STAMP  ACT,  1899. 

Section  2  (5)  {h). 

Achnowledgment     of    a     debt — Bo7id. — Held,      that     an      acknowl- 
edgment of  a  debt  signed  by   the  executants  and  attested  by  a  witness 
by  which  the  plaintiff  was  to  receive  the  balance  from   the  executants 
was    a   bond    within    the  meaning   of  Section  2  (5)  (6)  of  the  Indian 
Stamp   Act,  1899,  as  the  executants   had  obliged   themselves  thereby 

to  pay  the  money.     Daula  r.  Gonda  .,         ...         j^ 

F.  B. 
"SUIT,"  MEANING  OF. 

Held  that  the  word  *'  suit"  iucludes  all  proceedings  in  a  suit  includ- 
ing the  proceedings  in  execution.     Price  v.  Golak  Nath  39 

SUIT— VALUE  OF. 

Par/ition — Suit  to  enforce  a  rigid  to  share  in  joiul  family  properly — 
Valuation  for  purposes  of  jurisdiction  and  Cour/fee — Court  h\es  Act^ 
1870,  Section  7  {ic)  {/>)  -Suits  Va/ualion  Ad,  1870,  Sidion  8. 

Sec  Parti/ion      ...         , 28 


Ixiv  INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME. 

The  references  are  to  the  Nos,  given  to  the  cases  in  the  "  Record." 

No. 
SUITS  VALUATION  ACT,  1887. 

Section  4. 

See  Appeal,  No.  4        24 

Section  8. 

Sut7  to  enforce  a  rigkl  to  share  in  join/  J  ami'ly  property -"Valuation  for 
purposes  of  jurisdiction  and  Court-fee — 

See  Partition 28 

T. 

TANK -CHIEF  OF. 

Ghief  of  Tank — Succession — Inheritance — Family     Custom— Prlmo- 
(jeniture — Right  of  junior  memher  of  the  family. 

See  Custom—  Inheritance,  No,  7         ...         ...         .,,         ...         ...         67 

TRANSFER  OF  CASE. 

1.  Small  Cause    Court  suit — Munsif  trying   case   withdrawn  from 
Small  Cause  Court — Finality  of  order  oj  Mumif. 

See  Civil  Procedure  Code,  lS82j  Section  25 ,         ...         83 

2.  Transfer  of  suit — Disqualifica/ion  of  presiding  Judge — Beasonable 
apprehension  of  bias —In  dealing  with  applications  for  transfer  of  case 
under  Section  25  of  the  Civil  Procedure  Code  in  which  there  is  no 
question  of  personal  interest,  the  superior  Court  should  require  the 
applicant  to  show  that  the  apprehension  is  reasonable,  i.e.,  such  as  a  man 
of  a  sound  sense  would  regard  as  legitimately  raising  the  inference  of 
bias,  but  where  the  acts  of  presiding  Judge  complained  of  were  colourless 
and  innocent  and  raised  no  presumption  one  way  or  the  other  in  respect 
of  his  mental  attitude  about  the  case,  the  apprehension  must  be  held 
unreasonable.    Sher  Singh  v.  Thakar  Das         ..  be 

TRANSFER  OF  PROPERTY  ACT,  1882. 
Section  54. 

Alienalion  of  ^property  pending  suit  relating  thertto. 

See  Lis  pendens.  , gO 

F  R 
TRUST. 

Suit  to  recover  money  spent  in  connection  ivith  the  guardianship   of  a 
minor — Suit  relating  to  a  trust — Jurisdiction  of  Small  Cause  Courl, 

See  Small  Cause  Court  Actf  Article  \S  oh 

TRUST  ACT,  1882. 
Section  5. 

Charitable  trusl — Oral  gift  of  immovable  properly  creating  chari- 
table trust— Trust  of  immovable  property  —  Indian  Trust  Act,  1882, 
Section  6.— Locus  standi  of  third  parties  to  contest  gift.— Held,  that  a 
'  gift  of  immovable  property  creating  a  public  charitable  trust  does  not 
fall  within  the  purview  of  Trust  Act,  188ii,  and  that  therefore  it  is 
not  essential  that  it  should  be  in  writing  signed  by  the  author  of  the 
trust  or  the  trustee  and  registered. 
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TRUST  ACT,  \SS2-co;tcld. 

The  invalidity  of  a  trust  is  a  matter  whicli  concerns  the  creator  of  the 
trust  and  his  heirs,  creditors,  trustees  and  beneficiaries,  and  not  those 
who  are  mere  debtors  of  the  donor ;  the  latter  can  only  contest  the 
donees'  title,  but  as  soon  as  that  is  established  their  defence  as  to  the 
/ocus  s/andi  fails. 

He/d,  also,  that  where  a  gift  docs  not  require  a  writing  for  its 
validity,  and  is  upheld  by  the  donor  in  Court,  third  parties  cannot  con- 
test the  donee's  title.  ISanatan  Dharm  Sabha,  Hoshiakpub,  v.  Mussammat 
SOBHI  ...  75 

u. 

UNDUE  INFLUENCE. 

Sco  Gonlract  Ac/y  1872,  Section  16 77 

V. 
VALUATION  OF  SUIT. 

See  Appeal,  No.  4  ...         ...         ...         ...         ...         ...         ,.,         24 

VILLAGE  COMMUNITY. 

Sec  Pre-emption,  No.  15  ...         ...         ...         ...         ...         ...         66 

w. 

WAIVER. 

i.  JurUdlclion  —  Sail  against  rulluy  Chief — Inslitution  of  suit  zui/hout 
obtaining  the  consent  of  Governor-GenGral  in  Council — Waiver  by  defend- 
ant of  objection  to  consent — Effect   of  such  waiver. 

Sec  Civil  Procedure  Code,  1882,  Section  433 40 

2.     Heirs  honnd  by  the  loaiver  on  the  part  of  their  ancestors. 
See  Cusloin — Alienation,  No.  o  ...  ...  ...  ...  ...  15 

WAJIB-UL-ARZ. 

1.  Construction  of — 

See  Pre-emption,  No.  2 ...         ...         ...         ...         ...  3 

2.  Castom—Pre-emplion—UlijId   of,   on     ?U6>r/(/(?^e5— Wajib-ul-arz, 

Sec  Pre-emption,  No.  \0  46 

:^.  An  entry  in  a  Wajib-ul  arz  should  not  be  considered  as  sufl5cient 
to  establish  a  custom,  especially  when  it  is  proved  that  it  has  never  been 
acted  upon  or  the  right  exercised  in  accordance  therewith.  Ram  Saran 
Das  V.  MuLA  Singh 64 

4.  Burden  of  proof  that  any  existing  cuaiom  hns  boon  inoorroctly 
stated  in  a  record  of  rights  rests  on  the  ])erson  making  such  assertion. 
Maha  Ram  y.  Ram  MouAR <''^» 

AUMAD  SUAU  tJ.  KUUDA  BaKUSU  06 
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No. 
WIDOW. 

Marriage  of  a  minor  Hinda  widow  by  cliadai'  aiidazi  —  Consent  of 
iawfu/  gtiardi'in  to  such  marriage  7iccessanj — Vresuv^ption  of  Itgali/y  of 
viarriage — Khatris  of  Lahore. 

See  Hindu  Law — Marriage,     ...  ...  ...  ...  ...  ...  49 

WILLS. 

i^^ee  Gusto rti — Alienation,  Nos.  6,  II     ...  ...  ...  ...  ...   48,86 

Inheritance,  No.  3. 

Distinction  hetwee^i  gifts  inter  vivos  and  icil Is  among  Punjab  agri- 
culturists. 

Sgo  Cus/om — Alienation.  No.  ^  ...  ...  ...  ...  ...         48 

F.  B. 


md  Court  of  tljij  f  iittjab. 

CIVIL  JUDGMENTS. 


Pull  Bench. 

No.  1, 

Before  Mr,  Justice  AiuUrson,  Mr.  Justice  Johnsfonej  and 
Mr.  Justice  nattigan. 

MAHA  RAM  AND  OTHERS,  -(Defkndants),-APPELLANTS,  j 

Ve.'sus  > -Appellate  Side 

HAM  MAHAB— (Plaintiff) —RESPONDENT.  ! 

Civil  Appeal  No.  269  of  1902. 

Civil  Piocehire  Code,  1882,  SectionH5(j2,  588  {28)— Appeal  from  orJer  of 
'remand  in  an  unclassed  suit  umlcr  Rupees  200  in  value— Poieer  of  Chief  {Jouit 
to  go  into  th".  merits  on  appeal  from  a  remand  order. 

Hell  by  the  Fnll  Bench,  that  in  heannof  an  ajipeal  under  Section  588 
(28),  Civil  Proceclnre  Cod<%  the  ClnVf  Coirt  is  not  confined  to  the  mere 
question  of  procedure:  it  can  and  sliould  go  into  the  merits  of  that  preh'- 
minary  point  npon  Avhich  the  lower  Appellate  Court  lias  remanded  tlie 
case  under  Section  502  ;  and  where  in  the  preliminary  point  questions  of 
law  or  custom  are  involved  it  can  and  should  discuss  those  questions. 

Bhai  Waziia  v.  Chuhar  Mai  (^),    Khalasv.  Kalyan  Singh  (-),    B>idam  v. 

Imrat  ('),  Mussammat  MaTchan  Deri  v.  A>ia  Singh,  (*),  Lola  Mahto  v.   Aghoree 

Ajail  Lai  C'),  Ahrahim  Khan  v.  Faiz'inness  i  {^),  Bhanhala  v.  Bipnji  Bapuji  (7), 

and  Gauri  Shar-Tcer  v.  K'lrimn  Bihi  (^),  referred  to. 

Farther  appeal  from  the  outer  (f  S.  Cliff^.rd,  K^quire^  "Divisimal 

Judge,  Delhi  Diviftiori,  dated  Sth  Apiil  1902. 

Slmdi  Lall,  for  appellant. 
Lakshrai  Narain,  for  rcspondeTif.. 

The  juclgment  of  tlio  learned  Jadgc?,  wlioconstitnted  thoFull 
French,  was  delivered  by 

Johnstone,  J.- (Andeuson  and  Raitkjan,   ii.^  con  cm  ring) -^     2Sfh  Jul)/  1902. 
'y\\G  question  referred  for  decision  to  this  Full  Bench   is— whether 
tliis    Court    should,   on   appeal   under  Section    588    (28),   Civil 


(M    85  P.  /?.,  1895,  F.  li.  (»)  /.  L.  R.,  V  Calc.,  lU. 

r-)  109  P.  Jl,  1K87.  (")  /.  i^.  ^^M  ^^'^^  ^'"^'^-  ^^^. 

n)  I.  L.  IL,  :J  ail,  075,  F.  IJ.  (')  I.  L.  J?.,  XIV  Bom.,  14. 

(*    0  P,  ii.,  1892.  (•)  /,  Tu  R.,  XV  All,,  413, 
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Procodarc  Code,  discuss  qiiostioii^  of  law  and  custom,    the   valao 
of  the  suit  (unclasped)  being  under  Rs.  200. 

The  learned  pleader  for  the  appellants-defendnnfs  explained 
that  his  clients  have  appealed  to  this  Court  in  an  unclassed  suit, 
value  under  Us.  200,  against  an  order  of  the  Divisional  Judge, 
Delhi,  remanding  the  case  for  re-trinl  to  the  first  Court  under 
Section  562,  Civil  Procedure  Code.  The  suit  was  one  for  pre- 
emption, and  the  first  Court  had  dismissed  it  on  the  ground  Ihat 
no  custom  of  pre-emption  wns  proved  to  prevail  in  the  area  con- 
cerned. The  learned  Divisional  Judge  held  that  the  custom  did 
prevail  and  that  by  it  the  first  right  to  pre-empt  vests  in  rela- 
tives, and  he  remanded  the  case,  as  already  stated,  under  section 
562,  Civil  Procedure  Code.  The  first  point  insisted  upon  before 
us  by  the  appellant's  ple:ider  is  that  an  appeal  lies  nnder  section 
588  (28),  even  where  a  final  decree  in  the  case  would,  as  here, 
not  have  been  appealable  to  this  Court.  We  do  not  understand 
the  appellants'  counsel  to  den}^  this,  and  the  point  seems  to  us 
clear.  It  is  therefore  hardly  necessary  for  us  to  discuss  it  at 
length.  Had  th3  Ligisl-iture  intended  the  contrary,  it  would 
have  been  easy  to  let  this  appear  in  the  wording  of  Section  588. 

The  next  point  is — what  are  the  powers  of  this  Court  in 
dealing  with  an  appeal  like  the  present  ?  Is  the  Court  confined 
to  the  mere  question  of  procedure,  or  can  it  go  into  the  merits  of 
t'n  d;3lsi)n  of  the  bwer  Appellate  Court  on  the  "preliminary 
poinn"  and  d3cld3  that  point  on  the  morits  ?  In  BJnu  Wriztra 
V.  Ch'ihar  }fid  (')  a  Full  Hench  of  this  Court  took  the  latter 
view  in  a  c  ise  in  which  the  suit  was  a  Small  Cause  Court  suit 
under  Rs.  500  in  value,  and  so  not  appealable  to  this  Court.  This 
rnlinfi"  appears  to  us  absolutely  in  point ;  and  there  are  many 
others  substantially  on  the  same  side,  see  Klialaa  v.  Kalyan 
Singh  ('0,  Badam  v.  Jmrat  (•^),  Mussammat  Makhan  Levi  v.  A^a 
Singh  (^),  J.oki  Mahfo  v.  Auhoree  Ajail  LaU  (^),  Ahralim  Khan 
V.  Faizannessa  (^),  and  Bhanh'da  v.  Bapaji  Bapuji  ('). 

In  Gauri  Shnnher  v.  Karima  Bibi  (^),  remarked  upon  by 
the  learned,  Chief  Judge  in  his  order  of  reference,  it  wns  suggested 
that  in  an  appeal  under  Section  588  (28),  Civil  Procedure  Code, 
the  Hio-h  Court  could  go  into  questions  of  law  but  not  of  fact. 
We  say  *•  suggested  "  because  it  appears  to  us  that  the  matter 
did  not  call  for  decision  in  that  case  ;  and  on  the  whole  we  prefer 


(1)  85  P  J?.,  1S95,  F.  B.  (')  I.  L.  R.,  V  Calc.,  lU. 

r-)  109  P  R.,  18S7.  C^)  I-  J-  ^M  ^Vll  CaU,,  16^. 

(3)  /.  L.  k,  ni  All.,  675,  F.  B.               (.')  I.  L.  R.,  XIV  Bom.,  14. 
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to  follow  tlic  iiumorons  authorities  referred  to  jibovo,  .and  tlicrcfoie 
not  to  rostrict  tlio  powofs  and  duties  of  this  Court  in  tlic  manner 
indicated.  The  counsel  for  the  respondent  has  been  unable  lo 
([uoto  any  authorlt}'  except  the  above  Allahabad  case,  and  he  hns, 
contended  himself  with  discussing  an(\  attempting  to  distinguish 
liJiai  Wazirav.  Chuhar  Mai  (')  and  Khilasw.  Kuhnjiu  Shigh  (=*). 
His  arguments,  where  wc  have  been  able  to  follow  them,  seem  to 
us  hardly  to  reipiire  serious  refutation. 

We  would  then  answer  the  (pication  reft-ired  to  us  by 
laying  it  down  that,  in  hearing  an  appeal  under  Section  588  (^-8), 
Civil  Procedure  Code,  assuming  tliat  the  remand  was  on  a  "  pre- 
liminary point,"  this  Court  can  and  should  go  into  the  merits  of 
that  preliminary''  point  npon  which  the  lower  Appellate  Court  has 
remanded  under  Section  562,  and  that  it  is  not  confined  to  the 
mere  question  of  procedure  ;  and,  therefore,  if  there  are  involved 
iu  the  preliminary  point  questions  of  law  or  custom,  this  Court 
can  and  should  discuss  those  questions.  The  reference  having 
been  answered  in  this  Way,  the  case  should  now  go  back  to  a 
single  Judge  for  disposal. 

No.  2. 

Befuve  Mr.    Jndkc   ClialJd'ji  (vul  Mr.   Jndiai   Earris. 
KISIIEM  SINGH,— (rLAiNiiFK),— ArPl<:LLANr, 

Versus  '^  AfrfiLLi  fy  SiDK. 

Jll  KISHEN'  DAS,— (OiaM^NDVxT),  -lll<]  SPJXDK  NT. 

Civil  Appeal  No.  1622  of  189S. 
C'l^tj  n  —Prc-3in)fijn~-Sile  of  pi'opety  n  >t  ii.ied  us    residentid    ho\i>iC  — 
Sale  ill  licit  "f  money  plus  fivor    and   pa4    service.i  —  Guar.llaii    of  minor- 
Lease  of  a  portion  of  the  prop'irtij  by    gnardian—Iaahilify    of  minor  to    iliim 
pre-emption— !i:,toppcl-Pu»jnh  Lues  Act,  1872,  Se:tioiis  D,  U. 

I'liiintifl  sued  for  pre-emption  in  respect  of  llie  sale  of  a  large  pit»i»erty 
kuowu  as  Pari  Mahal  iiitho  ciry  of  Lahore,  cur.sisiing  at  the  time  of  8;ilo 
of  an  enclosure  with  shops  outside  and  of  a  nniuhijr  of  small  lints  inside, 
which  wore  generally  occupied  by  hhiek^.niths,  carpentova  aud  cow  iind 
goat  herdsm-n  with  thoir  c;>t<lo.  The  claiui  ^vas  based  on  the  ownership  by 
plaintiff  of  a  portion  of  the  property  udjuiMin-  Amongst  other  dofeiu'es 
th«  defondatit  pleaded  : 

{<)  tliat  the  i>laintilT  hiiving  tliron-li  bis  gun- iHim  luken  u  p(>rt  ion 
of  th't  proi-XM  tv  ill  suit  vn  Iva-io  w  ,is  t  s'. opiHsl  fi\)ni  making 
the  eliiini 


(., 
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(u)  tliat  part  of  tlio  consiileration  for  the  transfer  consistccl  of  a  favor 
and  past  services  and  that  conseguently  the  transfer  did 
not  amount  to  a  sale  ; 

()//)  that  tho  property  -^vas  an  enclosure  consisting  of  shops,  etc., 
and  being  of  the  nature  of  a  kaira  or  ferai  the  custom  of 
pre-emption  did  not  extend  thereto; 

Held, 

())  tliat  the  mere  fact  that  the  guardian  of  the  minor  plaintiff 
temporarily  leased  a  small  portion  of  the  property  in  suit 
at  a  date  between  the  transfer  and  institution  of  the  suit 
did  not  amount  to  an  estoppel ; 

(ii)  that  an  assignment,  of  immovable  property  for  money  pins 
favor  and  past  services  was  a  sale  vithiu  the  meaning  of 
Section  0,  Punjab  Laws  Act,  and  that  a  plaintiff  in  such  a 
tuit  would  have  to  pay  the  market  value  of  the  property  ; 

(Hi)  that  the  plaintiff's  daira  must  be  dismissed  on  the  gjound  that 
he  had  failed  to  prove  that  by  local  custom  a  right  of  pre- 
emption on  sale  of  property  which  had  not  been  used  aa 
residential  premises  for  several  centuries  and  which  was 
of  the  nature  of  a  serai  or  hutra  existed. 


Ilaji  Mulmminad  v.  Mussammat  Balchto  ('),  Gul  Muhammad  Khan  v. 
Khan  Ahmad  Shah  (  =  ),  Fida  Aliv.  Muzaffar  AH  (=),  The  Quecn-Empre>-s  v. 
Appavu  (*),  Mussnmniat  Nur  Jehan  v.  Aziz-ud-din  and  others  (^),  referred 
to. 

First  Appeal  from  the    clcrce   of  Lata    Gpal  Dec,  D.-stnct  Jtidye, 
LaJiore,  dated  bth  September  1808. 

Muhammad  Sliafi,  for  appellant. 

Parker  and  Ganpat  Rai,  for  respondent. 

The  jadgmBut  of  the  Court  was  delivered  by — 

2Uh  Nov.  1902.  Harius,  J.  — This  is  an  appeal  from  the    order  of  the  District 

Judge,  Lahore,  dismissing  the  plaintiff's  claim  to  pre-empt  part  of 
a  property  in  Lahore  City  known  as  Pari  Mahal. 

The  plaintilT,  then  a  minor,  sued  as  adopted  son  of  Gurdit 
Singh,  deceased,  through  his  natural  father,  Hardit  Singli,  as  next 
friend.  Plaintiff  alleged  in  his  plaint  that  by  deed  of  the  27th 
June  1895  the  property  :n  suit  w^as  sold  by  the  Maharaja  of 
Kashmir  to  tlie  defendant,  Lala  Jai  Kishen   Das,   Motamid  of  the 

{^)  olP.  R,18H0.  i^)  I.  L.  R  ,  V  All.,  65. 

(.2)  29  P.  R.,  1893.  (*)  I.  L.  R.,  IX  Mad.,  141. 

(  =  )  108  P.  i?.,  1805. 
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Kashmir  State,  for  Rs.  27,000,  and  based  lils  claim  on  the  fact 
that  his  house  is  part  of  tha  Pari  JMahal,  and  adjoins  the  i)ropcrty 
in  suit. 

The  defendant's  pleas  which  are  material  to  the  appeal  were 
(1)  that  the  market  value  of  the  property  was  about  Rs.  1,00,000 
and  should  be  ascertained  ;  (2)  that  according  to  the  deed  the 
property  was  transferred  in  heu  of  Rs.  27,00)  in  recognition  of 
defendants'  good  services  ;  (3)  that  the  claim  had  not  been  brought 
in  good  faith  ;  (4)  that  plaintiff  had  not  been  adopted  by,  and 
was  not  the  heir  of  Gurdit  Singh,  the  owner  of  the  property, 
which  formed  the  basis  of  claim  ;  (5)  that  no  custom  of  pre-emption 
pi-evailed  in  the  sub-division  of  the  city  known  as  Pari  Mahal ; 
(6)  that  Pari  Mahal  was  an  enclosure  consisting  of  shops,  etc., 
liud  being  of  the  nature  of  a  hatra  or  serai,  the  custom  of  pre- 
emption did  not  extend  thereto  ;  (7)  that  plaintiff,  having  through 
Hardit  Singh  on  the  26th  October  lb95  (i.e  ,  prior  to  suit)  taken 
a  portion  of  the  property  in  suit  on  lease,  was  estopped  from 
claiming. 

In  replication  the  plaintiff  traversed  the  pleas,  and  stated 
the  sub-division  of  the  city  for  purposes  of  pre-emption  as 
Shahalmi  Gate  and  Pari  Mahal  to  be  a  house,  and  not  of  the 
nature  of  a  katra  or  sei'ai.  Defendant  rejoined  that  Pari  Mahal 
wns  the  sub-division  in  which  the  property  in  suit  was  situated. 

The  following  issues  were  6xed  :  — 

(1)  Whether  plaintiff  is  the  adopted  son  and  heir  of  Gurdit 

Sindi  and  entitled  to  sue  ? 

o 

(2)  Whether  plaintiff   is  barred   from  suing   by   reason    of 

his  having  waived  or   abandoned   his   claim,    or   the 
suit  not  being  honafi-ic  in  his  interest  ? 

(3)  Whether  I*ari  Mahal  is  a  sub-division  of   Lahore   or   a 

part  of  Shahal'ni  Gate  Sub-division  ? 

(4)  Whether  there  is  a  custom   of  pre-emption  in   the    sub- 

division in  which  the    property    may  be  found    to  be 
situated  under  which  this  property  can  be  claimed  ? 

(r>)  Whether  the  property  is  like  a  teral  or  hatra,  and  no 
right,  of  jire-eniption  ailaches  to  it? 

(G)  Wliether  plaintiff  has  executed  a  lease  in  favour  of 
defendant,  and  is  thereby  estopped  from  cUiiniing 
pre-emption  P 
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(7)  Was  part  of    the  coiisidoration    of  tbc  sale    favour   and 

past  services ;    and,  if    so,    is    defendant  entitled   to 
claim  market  value  ? 

(8)  What  is  the  market  vpJue  ? 

The  District  .Judge  (1)  found  the  adoption  established;  (2) 
that  there  was  no  waiver  or  estoppel,  bat  that  the  suit  was  not 
a  bond  fide  one  in  the  interest  of  the  minor  ;  (o)  that  Pari  ISfahal 
is  only  part  of  the  Shahalmi  Gate  Sab-division  ;  (4)  that  the 
"  weight  of  evidence  furnished  by  the  records  of  decided  cases  " 
of  pre-emption  was  in  favour  of  plaintiff,  but  that  "  local  custom 
"  does  not  attach  to  rights  of  pre-emption  in  cases  of  sales  of 
" /ra^ a?,"  and  that  as  the  property  in  suit  was  "like  a  serai  or 
"  kiitra,^'  no  custom  had  been  proved  by  which  a  right  of  pre- 
emption attached  to  the  property  ;  (5)  that  part  of  the  considera- 
tion for  the  transfer  consisted  of  favour  and  p  ist  services,  and 
that  consequently  the  transfer  did  not  amount  to  a  sale  ;  (6)  that 
if  a  sale  the  plaintiff  should  pay  the  market  value,  which  was 
found  to  be  Rs.  61,000. 

The  suit  was  dismissed  with  costs  on  the  decision  arrived  at 
on  the  fourth  issue  and  Hardit  Singh  was  made  liable  for  the 
costs. 

This  appeal  was  preferred  by  Hardifc  Singh  on  behalf  of  the 
minor  plaintiff,  but  on  a  subsequent  application  made  on  tlie 
ground  that  the  plaintiff  had  attained  majority,  we  ordered 
Hardit  Singh  to  be  discharged  as  next  friend,  though  necessarily 
remaining,  with  reference  to  the  first  Court's  order  as  to  costs 
and  to  any  order  as  to  costs  by  this  Court,  on  the  record. 

The  grounds  of  appeal  relate  (1)  to  the  market  value;  (2) 
to  the  hand  fides  of  the  claim  ;  (8)  to  the  nature  of  the  property 
and  custom  applicable ;  (4)  to  the  nature  of  the  transfer.  It  i.s 
also  urged  tliat  no  proper  opportunity  was  given  for  argument  on 
the  point  of  custom.  As  regards  the  last  point  we  merely  have 
to  remark  that  the  whole  case  has  been  argued  at  length  befoie 
us,  and  that  it  appears  that  a  pleader  did  argue  the  question  of 
custom  before  the  District  Judge.  To  clear  the  ground  we  may  at 
once  say  that  as  the  plainr.lff  himself  has  prosecuted  the  appeal 
the  question  of  bond  fdcs  of  the  claim  is  not  pressed  for  respondeat, 
though  his  counsel  to  r-upport  the  first  Court's  order  as  to  costs 
contends  the  claim  was  of  a  speculative  nature.  The  linding,  too, 
of  the  District  Judge  on  that  point  cannot,  we  think,  be  supported 
ou  the  conjectures  expressed  in  his  judgment. 
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For  tlic  respondent  \t  is  contended  Hint  the  finding  on  the 
questions  of  cadoption  and  estoppel  are  wrong.  But  in  our 
opinion  these  two  questions  were  rightly  decided.  As  regards 
adoption  there  is  conclusively  rospoctahlc  evidence  that  Gurdit 
Singh  stated  plaintiff  to  be,  and  treated  him  as,  his  adopted  son. 
That  evidence  is  not  rebutted  in  any  manner  whatever.  There 
is  nothing  on  the  record  to  show  that  the  widows  of  Gurdit 
Singh  are  in  possession,  or  lay  claim  to'  the  property  by  reason 
of  which  plaintitT  asserts  his  pre-emptive  right.  The  second 
marringe  of  Gurdit  Singh  is  fairly  explained.  We  consider  there 
is  no  force  in  the  contention  that  there  should  be  ample  proof  of  a 
ceremony  of  adoption.  Gurdit  Singh  was  a  tnvMan,  and  the 
cnstomary  appointment  of  his  nephew,  the  plaintiff,  as  his  heir 
was  natural,  and  has  been  sutheiently  evidenced. 

Nor  do  we  think  that  the  lease  of  October  189.")  can  be 
successfully  pleaded  in  bar.  We  do  not  propose  to  discuss  this 
point  at  length,  as  we  think  the  appeal  should  fail  on  other 
grounds.  But  it  seem.s  to  us  that  the  mere  fact  that  Hardit 
Singh  as  plaintiff's  guardian  temporarily  leased  a  small  portion 
of  the  property  of  suit  at  a  date  between  the  transfer  and  the 
institution  of  the  suit  does  not  amount  to  estoppel,  defendant 
was  then  proprietor  of  the  property,  and  had  to  be  described  as 
such.  There  was  no  relinquishm.ent  of  any  pre-emptive  right, 
and  the  incidents  of  estoppel  are  absent. 

On  the  other  hand,  wo  cannot  agree  with  the  District  Judge 
that  the  transfer  to  the  deferidant  should  not  be  regaidtd  as  a 
sale  giving  rise  to  a  right  of  pre-emption,  'llie  view  adopted 
by  the  District  Judge  was  that,  as  part  of  the  consideration 
consisted  of  favour-  and  past  services  incapable  of  money  valua- 
tion, there  was  no  sale.  It  is  contended  for  plaintiff-appellant 
that  the  deed  shows  Rs.  27,000  to  be  the  pric3,  and  that  either  the 
mention  of  past  services  was  mere  surplusage  or  castoniary 
compliment,  or  that,  in  consideration  of  such  services,  defendant 
obtained  the  property  at  a  low  price  to  the  benefit  of  which  the 
pre-emptoi-  is  entitled.  For  respondent  it  is  urged  that  the 
transaction  was  a  grant  such  as  the  potentate  of  a  Native  State 
often  makes  in  favour  of  a  valued  servant,  and  that  the  Rs.  27,000 
are  to  be  regarded  as  nazraiia,  but  that  if  the  deed  of  transfer  is 
to  be  construed  as  one  of  sale  tlio  consideration  consisted  of 
Rs.  27,000  plus  jiast  services,  which  servii-es  are  (\\\'\{o  canabK* 
of  being  estimated  at  a  money  value  from  a  consid. mtion  of  tlio 
market  value.     On  this  point   wo  have  perused   the  dfed  and 
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consulted  the  various  authorities  Haji  Muhammad  v.  Miissammut 
BaJchto  (^),  Old  Muhammad  Khan  v.  Khin  Ahmad  Shah  (^), 
Fida  All  V.  Muzaffar  AH  (^),  The  Queen- Empress  v.  Apparu  (^)^ 
Jhnjamin  on  Sdes,  pp.  1.  3,  and  p.  82)  cited.  On  our  con- 
struction of  the  deed  the  mention  of  past  services  was  not 
mere  surphisage,  but  should  be  taken  as  part  of  the  con- 
sideration, and  further  that  an  enquiry  into  market  value 
rendered  those  services  capable  of  being  estimated  in  money. 
We  agree  with  the  decision  in  Gid  Muhammad  Khan  v.  Kha)t 
Ahmad  Shah  {^),  and  disagree  with  the  argument  that  the 
price  must,  in  ordei-  to  give  rise  to  a  right  of  pre-emption  under 
the  Punjab  Laws  Act,  only  be  money.  It  is  clear  that  such  an 
easy  method  of  defeating  pre-emption  was  never,  contemplated 
by  the  legislature. 

But  we  consider  that  the  appeal   should   fail  on  the  ground 
that  plaintiff  has  not   established   a   custom  wliereunder  he    may 
pre-empt  the  property  in  suit.     This  part  of  the  case  was  covered 
by  issues  3  to   5   of  the   first   Court,  which   have   been   set   out 
above.     No  objection  has  bean  taken  to  the  frame  of  those  issues, 
and   we   cannot,    after   rt-ferring   to   the   pleadings,   accept  the 
contention    of    appellant's     counsel,    that   the    existence   of   the 
custom     of     pre-emption    in      the     (so-called)    sub-division    of 
Shahalmi    Gate   was    not   denied    by     defendant.     On    issue    3 
we  are   clear  that    Pari    Mahal    is   not   to   be    regarded    as   a 
sub-division  for   the    purpose  of    pre-emption.     Pari    Mahal   is 
not    proved     by     any    evidence     on    the    record    to    be    other 
than  the  property  described  at  page   2M    of   Muhammad   Latif's 
History  of  Lahore  :  it  is  a  distinctproperty,  which,   so   far  as  we 
can   judge  from  the  maps  put  before  u?,    has   not   given  a  name 
to   any   surrounding   streets,    bazars   or   lanes,  and  is  not  a  sub- 
division in  itself  of  Lahore  City.     As  to  what  is   the   sub-division 
to  be  considered  in  this  case  is  a  matter  of  much   more    difficulty. 
In   the  first   place   there   has   been   some   discussion   as    to   the 
correctness  of  the  plan  printed  in  the  supplementary  paper   book. 
But  with  the  exception  that  that  plan  would  make,  the    Shahalmi 
Bazar  synonymous  with  the  Machi  Hatta    Bazar,    that  a   portion 
of  the  pink  area  is  alleged  by  defendant  not  to  have   belonged   to 
Ourdit  Singh,  and  that  the  location   of   some   of   the  alleged  pre- 
empted properties  are   therein   wrongly   shown,    that  plan  fairly 
represents  the  property  in  suit  and  its  neighbourhood.  Counsel  for 
appellant  would  have  no  regard   the    whole  of   the   area   in   the 

(0  54  P.  R,  1880.  (3)  I,  L.  R.,  V  AIL,  65. 

{^)  29  P.  B,,  1893.  (*)  I.  L.  B.,  IX  Mad.,  141. 
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plan   excepting    the"  Machi     Bazar   as   the   sub-division,     while 
respondent's  counsel  points  to  the  portion  of   the  Shahalmi  Bazar 
towards  the  Shahalmi  Gate.     We  have  been  taken  by    counsel   on 
either  side  at  great  length  through  the  indefinite    and    conflicting 
statements  of  witnesses  on  both  sides  as  to  what   Shahalmi  Guzar 
may  be  considered  to  include,  and  we  do  not  think  it   matter   for 
wonderment  that  the  Diitrict  Judge  did  not  discuss  that  particular 
question  under  issue  4  as  framed.     It   is   not,    however,   for   the 
Court  to  invent  a  sub-division,  and  if  the  natter  is  eventually  left 
indefinite,  it  is  not  the  vendee  who  thereby  has  to  suffer,  but  rather 
the  pre-emptor  who  has  to  prove  all  the  incidents    of   the  custom. 
We  are  certainly  not  prepared  to  find  either  that  Machi  Hatta  and 
Shahalmi  Bazar   are   synonymous   or   that   the   sub-division   for 
pre-emption  extends  from   Rang    Mahal   to  the    Shahalmi   Gate. 
We  think  there  is  far  more  reason  in  the  contention  of  defendant's 
Counsel  that  Pari  Mahal  forms  part  of  the  business  quarter   more 
immediately  adjoining  the  Shahalmi  Gate,   a    quarter  more  or  less 
distinct  in  its  nature  from  the  more  residential  areas  surrounding 
it.     It  may,  however,  be  fairly  urged  that  the  distinction  is  of  an 
arbitrary  nuture.     But  assuming   that   the   sub-division   is    that 
contended  for  by  counsel   for   appellant,    we   are  unable    to  find 
that  A  custom  extending  the  right   of   pre-emption   to  property  of 
the  nature  of  that  in  suit  has  been  established  even  if  the  instances 
cited  may  be  held  to   have   proved  a  custom   of  pre-emption  with 
regard  to  residential  houses   in   residential   quarters    within   that 
area.     In  the  first  place  we  are  clearly  of   opinion   that   the   two 
alleged  instances  (of  Sohel  Singh  and  of  Mokanda    Mai   at  page 
2.3  of  the  printed  record)  of  pre-emption  with  regard   to  shops  do 
not  establish  a  custom  of  pre-emption  on   sale    of   shop    property. 
It  is  extremely   doubtful   or    at   least   has   not   been    ascertained 
whether  any  part  of  the  property  in   suit   in    Sohel    Singh's    case 
was  shop   property.     Tlie  copy  on  the  record  describes   the  pro- 
perty as  two-thirds  of  a  house,  and  it  almost  clearly  appears   that 
plaintiff  succeeded  on  the  ground  that  he  was  joint   owner   of   the' 
remaining  one-third.     It  is  probable  that  there  was  a   shop    below 
facing  the  Shahalmi  Bazar,  but  whether  the  shop  foi*med    part   of 
the  claim  is  not  certain  (see  evidence  of  Mokanda   on    the   point). 
It  appears  the  house  did  not  face  the  lazar  but  opened  on  to  hicha 
Dogran  which  seems  to  bo    a    residential    quarter.     The   right   of 
the  joint  owner  was  not  disputed,  and  the  case  wa«    compromised. 
In  Mokanda  Mai's  case  again   the   property   is   mentioned  in    the 
order  as  a  house  tliough  Mokanda  Mai  stated  it  was  a    sho]),    and 
in  that  case,  too,  there  was  no  contest  on  tlie  ((iiostion  of  ri^'lit,    but 
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the  price  alone  formed  the  subject  of  an  award.  It  is  an  argument 
though  not  of  much  force  that  at  the  time  (1881  and  1888)  the 
above  cases  were  decided,  the  distinction  between  residential  acd 
shop  property  had  not  been  emphasized  by  the  Courts.  Against 
the  existence  of  a  custom  in  the  case  of  shops  there  is  tlie  contested 
case  of  Daim  v.  Ramditta  and  othe7S,  the  shop  in  which  case  must 
from  its  proximity  and  position  be  deemed  to  be  within  the  same 
pre-emption  area  as  the  property  (if  shop  property)  in  the  cases 
of  Sohel  Singh  and  Mokanda  Mai.  It  must  also  be  borne  in 
mind  that  although  instances  in  -vs'hich  the  right  is  not  contested 
are  relevant,  they  are  not  of  the  Fame  weight  as  those  in  which  the 
right  has  been  found,  after  contest,  to  exist  or  not  exist. 

Further  we  do  not  find  the  property  in  suit  to  be  of  a  resi- 
dential character.  We  may  presume  from  the  account  g-iven  in 
?ayad  Muhammad  Latif's  standard  work  on  Lahore  city  at  page 
231  that  the  Pari  Mahal  was  in  the  time  of  Shahjahan,  the 
private  residence  of  a  nobleman.  But  in  the  time  of  the  Sikhs 
the  property  changed  in  character.  The  building  became  the  pro- 
perty of  the  Sikh  Government,  and  s(  ems  to  have  been  turned  into 
a  stable,  z.  e.,  presumably  the  interior,  for  the  exterior  on  two  sides 
appears  to  have  been  always  formed  by  a  row  of  shops.  Under 
the  British  Government  it  was  7ia^?^^  property,  and  the  certiBcate 
of  sale  to  Muhammad  Sultan  in  1859  shows  that  part  of  the 
building  w^hich  is  made  the  basis  of  the  right  had  been  used  as  a 
police  station,  which  part  was  sold  subsequently  to  one  Eam  Jas, 
and  by  him  to  Gurdit  Singh.  It  has  not,  in  our  opinion,  been 
even  established  by  the  record  that  the  portion  purchased  by 
Gurdit  Singh  was  ever  used  by  him  as  a  private  residence,  and 
•  looking  at  the  surroundings  it  is  _pnm(t/aa«  improbable  that  it 
was  more  than  a  mardann  baithal-,  and  the  evidence  of  the  place 
of  plaintiff's  betrothal  by  Gurdit  Singh  points  in  the  same 
direction.  So  far  as  regards  the  property  in  suit,  whatever  the 
character  of  Gurdit  Singh's  portion  of  the  original  Pari  Mahal,  it 
is  shown  by  the  evidence  to  have  consisted  at  the  time  of  sale  and 
suit  of  shops  outside  and  a  number  of  small  huts  inside  the 
enclosure,  occupied  by  blacksmiths,  carpenter,^  nnd  cow  and  goat- 
herds who  ostensibly  carried  on  their  occupations  th.ere.  Thei'C 
appears  to  be  a  public  gateway  into  the  enclosuie  fjom  the  bazar 
flanked  by  a  meat  shop  and  a  wine  shop. 

Under   these   circamstances  we  cannot  tind  the  property   to  be 
of  that   residential  nature  insisted  on  by  pUintitf.     The   authority 
oiMussammaf  Xiir  Jehan    v.    Azizuddin    and    otJiers  (')  is  pressed 
(')  108  P.  «.,  189S. 
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u  pon  us  in  support  of  the  contention  that  if  the  property  was  ci;ce 
reiidential  it  does  not  lose  its  character  by  being  leased  in  portions 
to  various  tenants,  and  that  the  large  extent  of  the  premises   does 
not  militate    against   the   exercise   of  the   right  of     pre-emption. 
But  WG  consider  the  ruling  clearly  distinguishable.     In    that   case 
the  property    was  part   of   a  residential     house   standing     in   a 
I'osidential  quarter.     In  the  present  case  there  is  nothing   to  show 
the  premises  to  have  been  used  as  residential  for  several  centuries, 
for  the  eld  buildings  no  longer   exist,    and   it  cannot  be  said    that 
the  housing  of  blacksmiths,  carpenters  and  cow  and  goat-herds   in 
sheds  and  small   huts,  mostly   new,    in   a  square   opening   upon    a 
bazitr   constitutes   the   property'-,    the   frontage    of   which  on   two 
sides  consists  of  a  row  of  shops,  a  house,  the  privacy  of  which  is  in 
danger.    Even  the  evidence  of  plaintiff's  witnesses  in  their  descrip- 
tion of    the  property   justifies  the  conclusion   arrived  at  by  the 
District  Judge  that  Pari   Mahal  is   like  a   kitni  or  serai  and   no 
instances  of  pre-emption  of   such   a   property  seem   to    be   known 
in  Lahore.     For  the    above   reasons   we   consider   the  claim   was 
rightly  dismissed,    and    it   thas  becomes   unnecessary    for   us  to 
discuss  the  question   of   market    value.     We   dismiss   the  appeal. 
As  we  have  found  no   reason  for  thinking   the  claim   by    Hardit 
Singh  as  next  friend  not  bond  fide,  and  as  the  plaintiff  on   attain- 
ing majority  has  ratified   Hardit   Singh's  acts  in   instituting   suit 
and  appeal,  wc  consider  the  order   as   to   costs  throughout  should 
be  against  the  plaintiff  alone,  and  we  order  accordingly. 

Appeal  dismissed. 


No.  a 

Before  Mr.  Justice  Reid  aiid  Mr.  Justice  Robertson. 
HARNAM  AND  OTHERS,- (Defendants),— APPELLANTS, 

Versus  ^  AppellItk  Sid« 


MUHAMMAD  AMAN  ALI  AND  OTHERS,— (Plaintiffs),— 
RESPONDENTS. 

Civil  Appeal  No.  371  of  1899. 

Pre-emption,  — Village  divided  into  panas  and  thullae — Punjab  Laws  Act, 
1872,  Section  12  (c) — Construction  of  Wajib-ul-arz  — 

In  tho  village  of  Kharkhoda,  in  tho  Sampla  Tjihsil  of  tho  llohtak 
District,  which  was  diviilcd  into  two  panrnt  and  each  pana  into  two 
thullas,  the  plaiutiffa  claimed  pre-emption  on  the  ground  that  their  land 
and  tho  land  in  dispute  although  in  different  thullas  was  in  the  same 
pana,  whereas  the  vendees  owned  land  in  the  other  pana  only.  The 
vendees  resisted  tho  claim  on  the  ground  of  a  special  custom  contained 
In  the  Wajil>-ul-arz  of  the  village  mad©  in   1858  which  was  to  tho  effect 
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"that  the  alienor  will  alienate  first  to  his  brothcrg  and  near  relations, 
**  and  in  case  of  their  docHnin^  to  the  proprietors  of  the  same  thulla  and 
"in  case  the  aforesaid  persons  decliue  the  alienor  is  at  liberty  to  alienate 
"  to  anj  one  he  pleases." 

Held,  that  the  prorisions  cf  Section  12  (c)  of  the  Punjab  Laws  Act 
applied,  that  the  panas  were  sub-divisions^  within  the  meaning  of  that 
section,  and  that  the  pre-emptive  right  of  the  plaintiffs  were  superior  to  that 
of  the  vendees. 

Muhammad  BaTchsh  v.  Sardar  Rajindar  Singh  (^),  Goomanee  v.  Raheem- 
ud-din  (2),  and  Uttam  v.  Buta    (^),  cited. 

Further  appeal  from  the  decree  of  H.  MawJ,  Esquire,  Divisional 
Judge,  Delhi  Division,  dated  22nd  February  1899. 
Lai  Chand,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by  — 

Qth  Nov.  1902.  Reid,  J.— This  is  a   pre-emption   suit.     The    village    Khar- 

khoda,  in  the  Sampla  Tahsil  of  the  Rohtak  District,  is  divided 
into  2  panas,  Musalmanan  and  Hinduan,  and  each  pawa  is  divided 
into  2  thuJlas.  The  vendee  appellants,  at  ,the  date  of  the  sale 
in  suit,  owned  land  in  pana  Hinduan  only,  while  the  land  in 
suit  is  in  one  thulla  of  pana  Musalmanan,  and  the  plaintilf 
owned  land  in  the  other  thulla  of  that  pana. 

The   record  of  rights  of  1858,  which   has   not    been  shown  to 
have    been     modified   by   any   subsequent   record   of    rights  in 
respect   of  pre-emption,  runs  as  follows  : — "  Every   proprietor   in 
"our  village  has   power  to   sell,   mortgage,  and  give  away  his 
"  property   on  account   of   personal   necessity  or   the   payment  of 
"Government   revenue;  but   the  custom  is  that   the  alienor  will 
"  alienate    first  to  his  brothers  and  near   relatives,  and,  in   case  of 
"  their   declining,  to  the  proprietors   of  the  same    thulla.     In  case 
"  the  aforesaid  persons  decline,  the  alienor  is  at  liberty  to  alienate 
"  to   any   one  he   pleases."     This  record  of   rights  is  very   similar 
to   that  in   Muhammad  Bakhsh  v.    bardar   Bajindar   Singh   (') 
which   provided  that  alienation  should  be  first   to  co-sharers   who 
are   partners  in   the  same   holding   or  descended  from  a  common 
ancestors,   and    that    on    their    refusal   alienation  might    be    to 
ghair   admi.     It  was  held   that,   whilst   the   ordinary   provisions 
of  the  law  of  pre-emption  were  in  full  force,  the  special  provisions 
in   the  village  Gohan,   in   the  Hoshiarpur   District,   gave  a  pre- 
ference  to  two  groups   of   pre-emptors,  and   that,   failing   these, 
an  offer  might   be  made  under  the  ordinaiy   law    to  any   one 


C)  121  P.  R.,  1888.        (=)  35  P.  E,.  X870. 
(>)  69  P.  iJ.,  1893. 
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outside  those  two  classes.  The  distinctions  between  that  case  and 
the  present  case  are  that  the  one  village  is  situate  in  Hoshiarpur 
and  the  other  in  Delhi,  that  the  record  of  rights  of  the  Hosh- 
iarpur case  was  of  188-^,  after  the  Punjab  Laws  Act  came  into 
force,  and  that  of  the  present  case  was  of  1858,  that  in  the  one 
case  ^^  tjhair  udmi"  Sbiid  in  the  other  any  one  the  pre-emptor 
selected  could  be  offered  the  property. 

In  Gomanee  v.  Raheem-uddin  (^),  dealing  with  a  recoi-d 
rights  of  1859  of  kashi  Rohtak,  it  was  held  that,  where 
the  record  of  rights  dealt  only  with  the  right  of  relations,  and 
there   was   no   proof  of  special  custom,   it  was   not  to  be  implied 

that  no  other  pre-emptive  rights  existed  in  the  particular  com- 
munity,  but  that  the  general  lights  given  by  section  13,  paragraph 

11,  of  the  Punjab  Civil  Code,  should  be  recognised.  No  special 
custom,  except  that  contained  in  the  record  of  rights,  has  been 
established. 

On  the  record  of  rights  and  on  the  authorities  cited  above 
we  hold  that  Section  12  (c)  of  the  Punjab  Laws  Act  applies. 

In  Uttam  v.  Bvta  (2),  dealing  with  the  village  Badowal,  in 
the  Ludhiana  District,  divided  into  2  pattis,  each  of  w^hich  was 
divided  into  thullas,  it  was  held  that  tljc  thullos  were  sub-divisions 
Avithin  the  meaning  of  Section  12,  clauses  (c)  and  {d)  of  the 
Punjab  Laws  Act. 

A  fortiori  a  jpana  is  a  sub-division  within  the  meaning  of  clause 
(c)  and  the  pre-emptive  right  of  the  plaintiff  is  superior  to  that 
of  the  appellants. 

We  see  no  reason  to  differ  from  the  concurrent  findino*  of  the 
Courts  below  as  to  the  amount  which  actually  passed  from  the 
vendees  to  the  vendors  and  as  to  the  market  value  of  the  land  in 
suit.  The  argument  at  line  37,  page  6  of  the  paper  book  is 
sound.     The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 
(0  35  P.  If.,  1870.        CO  69  P.  R.,  1893. 
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No.  4. 

B$for$  Mr.  Justice  Johnstone  and  Mr.  Justice  Battigan. 

BADAR  DIN  AND  OTHERS —(Defendants),— 
APPELLANTS, 

Versus 

BURA  MAL  AND  OTHERS,— (Plaintiffs),— 
RESPONDENTS. 

Civil  Appeal  No.  897  of  1899. 

lies  Judicata—  Civil  Procedure  Code,  1882,  Section  13— Matter  which 
might  have  been  a  ground  of  defence  informer  suit — Sixit  for  a  declaration 
that  land  belonging  to  an  agriculturist  is  liable  to  attachment  and  sale—- 
Punjab  Alienation  of  Land  Act,  1900,  Section  16  (1). 

A  in  execution  of  a  decree  against  B  (aa  Arain  Zemindar)  attached 
B's  share  in  certain  landed  property.  C,  who  all<^ged  himself  to  be  a 
mortgagee,  objected  to  the  attachment.  Subsequently,  however,  C  with- 
drew the  objection  based  on  his  mortgage-deed  and  put  forward  a  deed-of- 
sale.  The  objection  founded  on  the  deed-oi'-sale  was  held  to  be  sound,  and 
the  property  released  from  attachment.  A  then  brought  a  suit  for  a 
declaration  to  the  effect  that  the  property  was  liable  to  attachment,  C 
resisted  the  claim  on  the  strength  of  his  deed-of-sale,  but  it  was  decreed  by 
the  Munsif  and  confirmed  on  appeal.  A  then  proceeded  in  execution 
of  bis  decree  to  attach  the  share  of  B  in  the  property,  but  the  sous  of 
C,  who  had  died  in  the  interim,  again  objected  to  the  attachment,  basing 
their  objection  on  the  mortgage-deed  purporting  to  have  been  executed 
in  favor  of  their  father  by  B.  The  objection  being  upheld,  A  instituted 
the  present  suit  for  a  similar  declaration,  the  sons  of  C  pleaded  the 
deed-of-mortgage. 

Held,  that  the  sons  of  C  were  precluded  from  pleading  the  mortgage- 
deed  in  bar  of  the  present  claim^  as  ic  was  a  '*  a  matter  which  might  and 
"ought  to  have  been  made  a  ground  of  defence  "  in  the  former  suit,  and 
that  it  must  accordingly  be  deemed  to  have  been  a  matter  substan. 
tially  and  directly  in  issue  in  such  suit." 

Heldf  also,  that  Section  IG  of  the  Punjab  Alienation  of  Land  Act  does 
not  prohibit  the  altachmeat  in  execution  of  a  decree  of  the  land  belonging 
to  an  agriculturist,  and  that  a  decree-holder  is  entitled  to  claim  a  decla- 
ration that  certain  land  is  liable  to  attachment  and  to  be  thereafter  dealt 
with  as  provided  in  Section  326,  Civil  Procedure  Code. 

Further  appeal  from  the  decree  of  Captain  G.  0.  Beadon^  Bivuioual 
Judgey  Amritsar  Division^  dated  Vdth  April  1899. 

Vishnu  Singh  and  Rup  Lai,  for  appellants. 
gadi  Lalj  for  fespondents. 
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The  facts  of  the   case   are   fully  stated   In  the  judgment  of 
the  Court  delivered  by  . 

Rattigan,  J.— The  admitted  facts  of  the  case,  so  far   as  they      28^4  Oct.  1902. 
arc   material  for  the  purposes   of   this   appeal,    are   given   in  the 
judo^ment  of  the  lower  Courts,  and  are  as  follows  : — 

On  the  1st  March  1879  one  Sarfaraz  sold  his  proprietary 
rights  in  certain  laud  to  tliree  brothers,  Mahamni:id  Bakhsh,  Karm 
Din  and  Imam  Din.  On  the  31st  December  1888  Muhammad 
Bakhsh  executed  an  unregistered  deed-of-sale  whereby  he  pur- 
ported to  sell  his  ^rd  share  in  the  said  land  to  Karm  Din  for  an 
alleged  consideration  of  Rs.  92.  Three  days  later,  that  is  to 
say,  on  the  3rd  .January  1889,  the  said  Muhammad  Bakhsh 
executed  a  registered  deed-of-mortgage  whereby  he  pnrported  to 
mortgage  in  favour  of  the  same  Karm  Din,  lYiter  alia,  the  said 
^rd  share  for  an  alleged  consideration  of  Rs.  1,000  in  all. 

On  the  oOtli  January  1895  plaintiff,  in  execution  of  a  decree 
which  he  held  against  Muhammad  Bakhsh,  attached  the  latter's 
^rd  share  in  the  proprietary  rights  purchased  from  Sarfaraz, 
whereupon  Karm  Diu  objected  to  the  attachment  on  the  ground 
that  he  was  the  mortgagee  thereof  under  the  deed  of  the  3rd 
January  1889.  Subsequently,  however,  he  withdrew  the  objection 
based  on  the  mortgage- deed  and  put  forward  the  deed-of-sale  of 
the  31st  December  1888.  The  objection  founded  on  the  latter 
d(^ed  prevailed,  and  the  property  was  released  from  attachment. 

Thereupon  plaintiff  brought  a  suit  (valued  for  the  purposes 
of  jurisdiction  at  Rs.  92)  in  the  Court  of  Lala  Wazir  Chand, 
Munsif  of  the  3rd  class,  and  prayed  for  a  declaration,  to  the 
effect  that  the  property  in  question  was  liable  to  attachment,  non- 
ohstante  the  alleged  deed-of-sale  which  was  characterised  as  a 
fictitious  instrument.  In  this  suit  Karm  Din  relied  solely  on  the 
deed-of-sale  and  did  not  plead  the  mortgage  of  the  3rd  January 
1889  as  an  alternative  ground  of  defence.  Plaintiffs'  claim  was 
decreed  by  the  Munsif  and  the  decree  was  confirmed  on  appeal  by 
th?  Additional  Divisional  Judge,  both  Courts  concurrently  finding 
that  the  decd-of-sale  was  fictitious. 

Plftintiff  thereupon  once  more  proceeded,  in  execution  of  liis 
decree,  to  attach  the  said  Jrd  share  of  Muhammad  Bakhsh  in 
the  property,  but  the  sons  of  Karm  Din,  the  latter  having  died 
iti  the  interim,  again  objected  to  the  attachment,  their  objection 
being  now  based  on  the  mortgage-deed  of  the  3rd  January  1889. 
The  objection  being  upheld,  plaintiff  has  boon  obliged  to  institute 
a  second  suit  (als")  value  in  the  plaint  for  purposes  of   jurisdictio  n 
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at  Rs.  92)  in  which  he  asks  for  a  declaration  that  the  property- 
is  liable  attachment  and  sale,  non-obstante  the  said  mortgage- 
deed  which  he  alleges  to  be  fictitious.  Defendants,  of  course, 
plead  the  deed  in  question  in  bar. 

The  first  Court  held  that  the  mortgage  to  defendant's  father, 
Karm  Din,  was  for  good  consideration  and  not  fictitious,  but 
decreed  plaintiff's  claim  on  the  ground  that  it  was  the  duty  of 
the  defendants  to  have  pleaded  the  said  mortgage,  in  addition  to 
the  deed-of-sale,  as  an  alternative  bar  to  plaintiff's  former  suit, 
and  that  as  they  had  omitted  to  do  so,  they  could  not  be  permitted 
^  to  urge  it  now.  Defendants  appealed  to  the  Divisional  Judge  who 
dismissed  the  appeal,  the  learned  Judge  concurring  with  the  first 
Court  in  holding  that  explanation  II  of  Section  13, Civil  Procedure 
Code,  debarred  defendants  from  pleading  in  the  present  suit  the 
mortgage  which  they  had  refrained  from  pleading  in  the  former  suit. 

Defendants  have  preferred  a  further  appeal  to  this  Court, 
and  the  points  which  we  have  to  decide  are  (1)  whether  the  lower 
Courts  are  correct  in  deciding  that  explanation  II  of  Section  18, 
Civil  Procedure  Code,  is  applicable  to  the  case,  and  that  conse- 
quently the  question  as  to  whether  the  mortgage  of  the  3rd 
January  1889  is  a  bar  to  the  suit  is  res-judtcata  as  against  the 
defendants  ;  and  (2)  whether  plaintiff's  suit  for  a  declaration  that 
the  land  is  liable  to  attachment  and  sale  will  lie  in  view  of  Section 
16  of  the  Punjab  Land  Alienation  Act  of  1900,  the  said  land 
admittedly  belonging  to  an  Arain  oi  the  Amritsar  District  and 
Arains  of  that  District  having  been  duly  notified,  under  Section  4 
of  the  Act,  as  "an  agricultural  tribe  "  for  the  purposes  of  the   Act. 

It  will  be  more  convenient  to  dispose  first  of  the  second  of  the 
above  mentioned  points. 

Section  16  (1)  of  Act  XIII  of  1900  provides  that  "no  land 
"  belonging  to  a  member  of  an  agricultural  tribe  shall  be  sold  in 
"  execution  of  any  decree  or  order  of  any  Civil  or  Revenue  Court, 
"  whether  made  before  or  after  the  commencement  of  this  Act." 

From  this  provision  it  is  clear  that  inasmuch  as  the  land 
of  such  a  person  cannot  be  sold  in  execution  of  a  decree,  the 
Courts  should  refuse  to  grant  a  declaration  to  the  effect  that  such 
land  is  liable  to  be  sold  at  the  instance  of  a  decree-holder,  and  as 
Section  16  (1)  is  applicable  to  decrees  made  as  well  before  as 
after  the  commencement  of  the  Act,  we  must,  in  any  case,  give 
effect  to  its  provisions,  and  if  we  uphold  (as  we  are  of  opinion  that 
we  must)  the  decision  of  the  lower  Courts  on  the  question  of  res- 
judicata,  such  part  of  the  decree  as  declares  this  land  to   be   liable 
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to  be  sold  in  execution  of  plaintiffs'  decree,  will  have  to  be  set 
aside.  It  is  to  be  noted,  however,  that  the  section  does  not  pro- 
hibit the  attachment  in  execution  o*f  decree  of  the  land  belonging 
to  ftiembers  of  an  agricultural  tribe,  and  a  decree-holder  is, 
therefore,  ^till  entitled  to  claim  a  declaration  that  the  land  of  the 
jugdment-debtor,  even  though  the  latter  happens  to  be  a  member 
of  such  tribe,  is  liable  to  attachment  and  to  be  thereafter  dealt 
with  as  in  Section  326,  Civil  Procedure  Code,  provided.  To  this 
extent,  then,  the  decree  of  the  lower  Court  does  not  contravene 
any  provision  of  Section  16  and  may  stand. 

Before  proceeding  to  discuss  the  question  of  res  judicata,  we 
might  briefly  refer  to  two  arguments  addressed  to  us  by  Mr.  Shadi 
Lai  and  Mr.  Rup  Lai,  respectively.  The  former  urged  that  an 
objection  founded  on  Section  16  of  Act  XIII  of  1900  can  be 
advanced  only  by  the  member  of  the  agricultural  tribe  whose  land 
is  in  dispute,  and  certainly  cannot  be  pleaded  by  the  latter's 
alienee  who  happens  to  be  in  possession.  We  over-ruled  this 
contention  as  it  seems  clear  to  us  both  from  the  terms  of  the 
section  itself  and  also  from  the  general  tenor  of  the  Act,  that  the 
Courts  are  bound  to  protect,  so  far  as  in  them  lies,  the  lands  of 
agriculturists  against  the  attacks  of  their  creditors  and  must  give 
effect  to  the  provisions  of  the  section,  no  matter  by  whom  the  fact 
that  the  land  in  question  is  the  property  of  an  agriculturist,  is 
brought  to  their  notice. 

Mr.  Rup  Lai's  contention  was  that  inasmuch  as  that  part  of 
plaintiff's  prayer  which  asks  for  a  declaration  of  the  liability  of 
Muhammad  Bakhsh's  land  to  sale  must  ex-necemtate  be  refused, 
the  only  prayer  that  remains  is  for  a  declaration  of  the  liability 
to  attachment.  The  learned  pleader  argued  that  Section  42 
of  the  Specific  Relief  Act,  1877,  precluded  the  Courts  from 
granting  the  plaintiff  a  declaration  of  that  limited  kind,  inasmuch 
as  it  was  open  to  plaintiff  to  seek  "  further  relief,"  namely,  that 
the  land  was  also  liable  to  be  let  out  in  farm.  In  our  opinion 
this  contention  has  no  force.  The  property  which  plaintiff 
attached  has  been  released  from  attachment  by  our  order  nnder 
Section  280,  Civil  Procedure  Code,  and  plaintiff  has  now  in 
accordance  with  the  provisions  of  Section  283  of  the  Code, 
instituted  a  suit  for  the  purpose  of  establishing  the  right  which 
he  claims  to  that  property,  namely,  the  right  of  attaching  it  in 
execution  of  his  decree,  and  we  do  not  consider  that  it  was 
incumbent  on  him  to  add  to  the  prayer  of  his  plaint  a  further 
prayer  that  the  land  should  be  dealt  with  in  the  manner  provided 
by  Section  326  of  the  Code.     That  is   a  matter  for  the  executing' 
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Court  and  not  for  the  Court  whicli  passes  the  decree.  The  latter 
is  in  such  cases  concerned  merely  with  the  question  whether  or 
not  the  property  is  liable  to  attachment,  and  if  it  holds  that  it  is, 
the  form  which  such  attachment  is  to  take  will  have  to  be  decided 
by  the  executing  Court. 

Adverting  now  to  the  question  of  the  applicability  of 
ixplanatioi  2  of  Section  13,  Civil  Procedure  Code,  to  the  cir- 
cumstances of  this  case,  we  are  of  opinion  that  the  decision  of 
the  lower  Courts  is  correct. 

Mr,  Hup  Lai  for  the  appellanfs  argued  that  it  should  be 
held  that  the  expl'inntum  did  not  apply  in  the  present  case  for 
two  reasons,  namely,  (1),  because  Lala  Wazir  Chand  who  tried 
the  previous  suit  was  a  Munsiff  of  tlie  3rd  class  and  as  such  was 
not  competent  to  hear  and  decide  the  present  suit,  the  subject 
matter  of  the  former  being  the  cancellation  of  the  sale-deed,  the 
consideration  of  which  was  msi-ely  Rs.  92,  while  the  subject 
matter  of  the  latter  is  the  cancellation  of  the  mortgage-deed,  of 
which  the  consideration  is  Rs.  1,C00,  and  (2),  because  the  title 
of  defendants  as  based  upon  the  mortgage-deed  was  inconsistent 
with,  and  antagonistic  to,  that  based  upon  the  deed  of  sale,  and 
defendants  were  therefore  not  only  not  bound,  but  were  legally 
unable,  to  plead  such  alternative  titles.  These  points  were 
argued  elaborately  and  in  detail,  but  after  giving  the  matter  our 
best  consideration,  we  are  unable  to  accept  either  reason  as  sound. 
]n  the  first  place,  plaintiff's  claim,  both  in  the  former  and  in  the 
present  suit,  is  for  a  declaration  that  certain  property  which  has 
been  released  from  attachment  and  which  he  values  at  Rs.  92 
is  liable  io  attachment  and  nonetheless  so  because  defendants 
plead  in  bar  a  certain  deed  which,  they  allege,  give  them  rights 
in  the  land.  It  has  been  held  by  this  Court  (Maya  Mai  v.  Bela 
Singh  ('))  that  for  the  purposes  of  jurisdiction,  the  value  of  a  suit 
by  a  defeated  decree- holder  to  establish  his  right  to  attach 
certain  property  is  the  value  of  that  right  to  the  plaintiff,  and 
that  when  the  value  of  the  property  exceeds  the  amount  of  the 
decree,  the  value  to  the  plaintiff  is  limited  to  the  amount  of  his 
decree,  and  when  the  amount  of  the  decree  exceeds  the  value  of 
the  property,  the  value  to  the  plaintiff  is  the  value  of  the  pro- 
perty. Here  the  property  which  the  plaintiff"  wishes  to  attach  has 
been  valued  by  a  commissioner  whose  report  has  been  accepted 
(without  demur  on  the  part  of  defendants)  by  the  Court  of  first 
instance,  at  lis.  93-12-0.  The  value,  therefore,  for  jurisiHction 
purposes,  of  the  present   suit   to  the  plaintiff  is   below  Rs.  100 

(1)  121  P.  B.,  1890. 
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and  for  thfi  piu-poses  it  is  quite  immfiterial  that  the  value  of  the 
^iiit  to  the  defendants  rnny  be  much  greater.  Lala  Wazir  Chand 
was  eoiiseqnontl}' competent  in  his  capacity  as  Munsif  of  the  8rd 
ehiss  to  liear  and  decide  both  the  former   and  the  present   suits. 

As  to  the  second  liend  of  the  argument,  it  is  settled  law  that 
"  wlieii  a  plaintiff  claims  an  estate  and  the  defendant,  being  in 
"  po=?.-^ossion,  resists  that  claim,  he  is  bound  to  resist  it  upon  all 
"  the  grounds  that  it  is  possible  for  him,  according  to  his 
"  knowledge,  then  to  bring  forward"  (Sninut  liajah  v.  Katauia 
Natchicif  (^)  at  page  73).  Here  defendants  admittedly  knew  of 
the  mortgage-deed  when  they  resisted  the  claim  of  the  plaintiff  in 
the  former  suit,  and  they  deliberately  decided  to  resist  that  claim 
upon  their  deed  of  sale  alone,  and  under  the.se  circumstances  we 
cannot  but  hold  that  they  are  now  precluded,  by  virtue  of  expla. 
nation  2  of  Section  13,  from  resisting  the  present  claim  upon  that 
deed  of  mortgage.  The  cases  cited  by  ^[r.  Rup  Lai  (u>  ,  Mnthi 
Chetti  V.  Mutt  in  Chetli  (^)  and  Konerrav  y.  Gurinv  (•^))  do  not 
support  his  argument  find  are  clearly  distinguishable  from  the 
case  before  us,  relating  as  they  do  to  the  question  whether  a 
flalntiff  lohen  suing  for  relief  is  bound  to  base  his  suit  on  all  the 
various  causes  of  action  which  he  may  claim  to  possess,  no 
matter  how  antagonistic  such  causes  of  action  maybe  inter  se. 
In  sucli  cases  different  considerations  arise,  but  even  in  the 
Bombay  case  Melvill,  Judge,  observes  (at  page  594)  "  it  is  pos- 
"  sible  that  the  plaintiff  might,  in  his  former  suit,  have  made  an 
"  alternative  case,  and  liave  pra3^ed  that, if  the  Court  should  come 
"  to  the  conclusion  that  the  title  which  he  set  up  was  a  bad  one 
"  and  that  he  was  not  entitled  to  the  relif^f  which  he  claimed,  it 
"  should  nevertheless  award  to  him  a  ditTerent  I'elief  founded 
"  upon  a  different  and  antagonistic  cause  of  action.  The  plain- 
"  tiff  mitjht,  we  say,  possibly  have  been  allowed  to  combine  two 
"  such  grounds  of  attack  in  one  suit  ;  but  we  cannot  say  that  he 
"  ought  to  have  done  so."  The  rule  with  regard  to  a  defendant 
resisting  a  claim  is,  as  we  have  pointed  out,  different,  and  he  is 
not  merely  entitled  but  absolutely  bmnd  to  resist  .the  claim  on 
every  ground  which  it  is  possible  for  him,  according  to  his 
knowledge,  ti  bring  forward.  Bni  apart  from  this,  wo  agree 
with  the  learned  Judges  who  decided  the  case  of  Imam  Khan  v. 
A'juh  Kkan  (*)  that  a  claim  to  possession  under  an  absolute  title 
and  a  claim  to  possession  under  a  mortgage  title  are  not  so 
dissimilar    as  to   cause   confusion,   and  should  bo    pleaded  in  the 

(0  11  Moo.  I.  A.,  50.  («)  /.  L  R.,  V  Bom.,  589. 

(0  I,  L,  «..  IV  Mad.,  290.         (*)  I,  L.  R.,  XIX  All.,  517, 
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alternative.  In  that  case  it  was  held  that  even  a  plaintiff  who 
claimed  possession  as  an  owner  was  hound,  if  he  also  had  a  claim 
under  a  mortgage  to  put  forward  the  latter  claim  in  the  alternative, 
and  that  if  he  failed  to  do  so,  and  his  suit  for  possession  as 
owner  was  unsuccessful.  Section  13  of  the  Code  debarred  him 
from  subsequently  suing  for  possession  as  mortgagee.  See  also  the 
case  of  Bamgutty  Surmah  v.  Abdul  AH  (^). 

A  fortiori  this  reasoning  would  apply  to  a  defendant  contest- 
ing a  claim.  We  hold,  therefore,  that  the  mortgage  ofthe8rd 
January  1889  was  "  a  matter  which  might  and  ought  to  have 
"  been  made  a  ground  of  defence  "  in  the  former  suit  between 
the  parties  and  that  it  must  accordingly  be  deemed  to  have  been 
a  matter  "  substantially  and  directly  in  issue  in  such  suit"  within 
the  meaning,  and  for  the  purposes  of  Section  13  of  the  Code,  and 
that  defendants  are  precluded  from  pleading  it  in  bar  of  the 
present  claim. 

For  the  reasons  given,  we  are  of  opinion  that  the  decision 
of  the  lower  Courts  upon  the  main  question  is  correct,  but  that  the 
appeal  must  so  far  be  accepted  that  the  decree  must  be  varied  in 
part  and  the  plaintiff  be  given  a  decree  merely  declaratory  of  his 
right  to  attach  the  property  in  dispute.  We  see  no  reason, 
however,  under  the  circumstances  to  deprive  the  plaintiff  of  his 
costs,  and  we  order  accordingly  that  defendants-appellants  do  pay 
the  costs  of  this  appeal. 


No.  5. 

Bpfore  Mr.  Justice  Reid. 

AMIR  CHAND,- (Defendant),— APPELLANT, 

Appellate    Side,  i  Versus 

GOBIND  SAHAI,— (Plaintifp),-RESPONDENT. 

Civil  Appeal  No  84-5  of  1901. 

Oaths  Act,  1873,  Section  \2— Party  agieeivg  io  he  hound  hy  oath  of  other 
party — Power  to  withdraiv  after  other  party  has  agreed  to  take  the  oath  — 
Effect  of  buch  ivithdraival — Decision  on  mtrits. 

Althoagh  a  party  to  a  suit  who  agrees  to  be  bound  by  the  oath  of  the 
other  party  is  not  entitled  to  withdraw  after  the  other  party  has  expressed 
his  willingness  to  take  the  oath  required,  all  that  the  Oaths  Act  of  ]873 
prescribes  for  the  contingency  of  the  party  agreeing  eventually  withdraw- 
ing  and  preventing -the  other  party  from  taking  the  proposed  oath,  is  that  the 
fact  of  the  agreement  to  be  bound  by  the  oath  and  any  reason  which  may  be 
assigned  for   the  subsequent   withdrawal   should  be  recorded  by  the  Court 
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as  part  of  the  proceedings,  and  the    suit  should  be  decided  on  the  merits,  ^ 

allowine:  duo  weight  to  tlie  presumption  arising  from  that  refusal  after 
considering  the  reasons   assigned. 

Mussammat  Azima  Bcgam  v.  Mahummad  Bakh:ih  (0,  Bawa  Suchet 
Singh  V.  R<itna  {'^),  Ram  Narain  Singh  v.  Baha  Singh  {^),  and  Sawan  Mai 
V.  Devi  Dial  (*),  referred  to. 

Further  appeal  from  the  order  of  Khan  Bahadur  Ahdul  Ghaftir 
Khan,  Dirisional  Judge,  Mo^ltan  Division,  dated  oth  Augtist  \911, 

Sukli  Dial,  for  appellant. 

Muhammad  Shah  Din,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

Reid,  J.— This  was  a  suit  for   money  due   on  accounts.     The     10^^  Nov.  1902, 
plaintiff-respondent      offered     to  be    bound    by  any     statement 
recorded  by    the  defendant-appellant  as    to  his   indebtedness   in 
the  respondent's  account  book. 

The  offer  was  accepted  by  the  appellant,  and  time  was 
allowed  for  the  production  of  the  book  by  the  respondent, 
who  failed  to  produce  it  and  alleged  that  the  appellant  had, 
after  both  had  left  the  Court,  told  him  that  the  proposed  form 
of  oath  had  no  binding  effect  and  that  he  had  no  objection  to 
recording  anything  which  suited  his  interests.  The  Court  of 
iirst  instance  dismissed  the  suit,  holding  that  appellant  must  be 
considered  to  have  taken  an  oath  that  nothing  was  due.  The 
lower  Appellate  Court  set  aside  this  decree  and  remanded  the  suit 
under  Section  562  of  the  Code  of  Civil  Procedure,  holding  that 
Section  158  of  the  Code  was  applicable,  the  respondent  having 
"  by  his  conduct  failed  to  do  an  act  for  which  time  was  granted 
"  him."  In  appeal  it  is  contended  that  Sections  130  and  136  of 
the  Code  apply,  and  that  the  suit  was  rightly  dismissed,  the 
Court  having  ordered  the  production  of  a  document  and  the  res- 
pondent having  rendered  himself  liable  to  dismissal  of  his  suit  for 
want  of  production.  This  contention  has,  in  my  opinion,  no 
force. 

The  production  of  the  book  was  ordered  solely  in  order  to 
enable  the  appellant  to  take   the  proposed  oath,  and  not  in   order 

that  the  book   itself  might  be evidence  in  the   suit.     The 

failure  to  produce  was,  in  my  opinion,  equivalent  to  failure  to 
take  an  oath  or  refusal  to  be  bound  by  an  oath,  and  the  sections 
relied  on  are,  in  my  opinion,  inapplicable. 


(')  G3  P.  R.,  1881.  (3)  I.  L.  R.,  XVIII  All.,  46. 

(*)  31  P.  R.,  1888.  (')  45  P.  R„  1898. 
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«  In   Aftissammat  Azima   Begam  v.   Muhammad    Bakhsh  Q)   it 

was  held  that  a  party  to  a  salt,  who  agreed  to  be  bound  by  the 
oath  of  another  party,  is  not  entitled  to  withdraw  after  the  other 
party  has  expressed  his  willingness  to  take  the  oath  required; 
and  in  Baiva  Suchet  Singh  y.  Bitni  (2)  it  was  held  that  all  tliat 
the  Oaths  Act  X  of  1873  prescribed  for  the  contingency  of  a  party 
eventually  declining  to  take  the  proposed  oath  is  that  the  fact 
of  the  agreement  to  take  it  and  any  reason  which  may  be 
assigned  for  the  subsequent  refusal  shall  be  recorded  by  the  Court 
as  part  of  the  proceedings  The  judgment  proceeded  as  follows  :  — 
"  From  this  it  may  be  inferred  that  the  Legislature  intended 
"  that   the    Court   having   to  deal  with  the  suit  might   take    the 

"  refusal   into    consideration,    and draw   a   presumption 

*'  adverse  to  the  party  who  offered  to  be  bound  by  the  refusal 
"  .  .  .  .  But  such  a  presumption  is  open  to  rebuttal,  and  its 
"  strength  or  weakness  would  largely  depend  on  whether  the 
"  Court  was  satisfied  that  the  reason  alleged  by  the  party.  .  .  . 
"  for  his  refusal  to  take  the  oath  was  bond  fide." 

Section  158  of  the  Code  is  not,  in  my  opinion,  applicable. 
The  Court  of  first  instance  should  have  decided  the  suit  on  the 
merits,  giving  due  weight  to  such  presumption  as  it  found,  after 
considering  the  respondent's  reason  for  not  enabling  the  appellant 
to  take  the  proposed  oath  to  exist,  and  should  not,  as  appears  to 
have  been  suggested  by  the  lower  Appellate  Court,  have  ignored 
the  offer  to  be  bound  by  the  appellant's  oath.  Ba-n  Na^aln  Singh 
v.  Bahn  Singh  (^)  supports  this  view.  I  see  no  reason  to  hold  that 
the  proposed  form  of  oath  was  not  admissible  under  Section  8  of 
the  Oaths  Act,  and  Bawi  Suchet  Singh  v.  Bahia  (2)  and  Sawan 
Mai  V.  Devi  Dial  (*)  are  authority  for  holding  that  the  suit  should 
have  been  remanded  under  Section  562  of  the  Code. 

1  allow  the  appeal  to  the  extent  of  modifying  the  order  of  the 
lower  Appellate  Court  by  directing  the  Court  below  to  dispose  of 
the  suit  on  the  merits,  after  allowing  due  weight  to  the  presumption 
arisino"  from  the  respondent's  refusal  to  produce  his  account  book, 
after  considering  his  reasons  for  that  refusal. 

The  parties  will  pay  their  own  costs  of  this  Court. 

(0  63  P.  R.,  1881.  (=')  /.  L.  R.,  XVIII  All,  4G. 

0)  31  P.  R..  1888.  (*)  45  P.  R.,  1898. 
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No.  6- 

/'c/ore  Mr.  Justice  Reid,  Chief  Judge. 
GOPAL  SAHAI,—(Defendak]). -APPELLANT,  ) 

Yersus  >  Appellate  Side. 

SHKO  KARN  DAS— (Plaintiff),— RESPOND^to.  ^ 

Civil  Appeal  No.  456  of  1902.  "^ 

Execution  of  dtcrcc-^Wssets  realized  hy  aale  or  otherwise  in  execution 
of  a  decree" — Movcij  realized  under  an  ultra  vires  attachment — Rateable 
di;ftribu(ion  — Civil  Procedure  Code,  1882,  Section  295. 

Held,  that  money  paid  by  a  jndgment-debtor  into  a  Coart  under  an 
order  of  attachment  ^^ilieh  was  ultra  tires  catiuot  be  treated  as  assets 
realized  by  sale  or  otherwise  in  execution  of  a  decree  within  the  meaning 
of  Section  295,  Civil  Procedure  Code.  Snch  a  payment  being  a  volnntary 
one  made  in  order  to  avoid  execution  or  from  a  desire  to  pay  a  debt  dne, 
is  not  capable  of  rateable  distribution. 

Mussammat  Mehr  Niahan  v.  Nawahz'ida  Muhanimad  Kaziin  Ali 
Khan  (^),  Bithal  Das  v.  Nand  Ki.ihore  ("),  Sheo  Earn  Das  v.  Earle  {^),  Sew 
Bh,v  Borila  v.  Shib  Chunder  Sen  (*),  Purshotam  Das  Trihhovandas  v.  hUihant 
Surajbharftee  Hari  Bnrthi  {^),  Prosonvomoyi  Dassi  v.  Sreenauth  Roy  C"'), 
and  Gopnl  Das  v.  Ohunni  Lai  C)  referred  to. 

FiLrther  appeal  from  the  decree  of  Guptain  G.  G.  Beidon,  Divisionil 
Judg",  Jullundur  Division,  diled  \%th  Julij  1901.     J 

Lai  Chand,  for  appellant, 

Beechey,  for  respondent. 

The  judgraent  of  the  learned  Chief  Judge  was  ns  follows  :  — 

Reid,  C.  J. — The  parties   are   rival   decree  holders.     A  pre-     ig^f^  June  1902 
liminary  objection  that  no  appeal  under  Section  70  (J)  (6)  of   the 
Courts  Act  lies,  by  reason  of  the  suit  being  a  small  cause  of  value 
less  than  Rs.  1,000,  has  no  force. 

Article  26  of  the  Second  Schedule  of  the  Small  Cause  Courts 
Act  exempts  from  the  juiisdiction  of  such  Courts  a  suit  to 
compel  a  refund  of  assets  improperly  distributed  under  Section 
295  of  the  Code  of  Civil  Procedure.  The  present  suit  is  of  that 
nature. 

On  the  19th  July  1898  the  respondent  obtained  a  deci-oe 
against  Surgeon-Major  Hudson  and  Captain  Bailey  for  Rs.  8,530 
and    Rs.    766    costs,   and  the    appellant   on  the   3rd    July    1899 


(»)  35  P.  R.,  1900.  (*)  I.  L.  /?„  XIII  Calc.,  225. 

(»)  /.  L.  B.,  XXIII  All.,  106.         (»)  /.  L.  R.,  VI  Bom.,  588. 
(^)  40  P.  R„  1895.  («)  /.  L.  R.,  XXI  Calc,  809. 

C)  LL.B.,  VIII  All,  Q7. 
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•  obtained    a    decree    against    Surgeon-Major    Hudson    only    for 

Rs.  9,250  and  Rs.  780  costs.     Both  decrees   were  passed    by   the 
District  Judge  of  Julhmdur. 

The  second  decree  concluded  with  the  words  "  The  decree 
drawn  according  to  Army  Act." 

For  the  appellant  it  is  contended  that  this  meant  that  under 
Section  151  (3)  of  the  Army  Act  of  1881,44  and  45  Vict.,  Cap. 
58,  repealed  in  1895,  the  Court  directed  that  the  whole  or  part  of 
the  sum  due  should  be  paid  by  instalments  not  exceeding  half  the 
pay  of  the  debtor,  who  then  held  an  appointment,  and  resided 
in  the  Andaman  Islands. 

Apart  from  the  fact  that  the  reference  must  be  understood 
to  be  to  the  Army  Act  in  force  at  the  date  of  the  decree,  which 
contains  no  provision  corresponding  to  that  in  Section  151  (3) 
above  cited,  the  direction  is  not  sufficiently  specific,  and  this  part 
of  the  decree  could  not  be  executed,  by  reason  of  vagueness  and 
uncertainty.  Mussammat  MeJir  Nishan  v.  Naivahzada  Muham- 
mad Kazim  All  Khan  (^)  does  not  help  the  appellant. 

I  am  unable  to  hold  that  the  above  cited  addition  to  the  later 
decree  gave  it  preference   over  that  in  favour  of  the  respondent. 

On  the  27th  January  1900,  on  the   application  of  the  appel- 
.  lant,  the  Jullundur    Court  ordered  that  half  the   pay  of  Surgeon- 
Major  Hudson  be  paid  into  Court  on  realisation,  and  Rs.  1,978-8-8, 
in  respect  of  four  months,  January,  February,   March  and  April 
1900,  were  remitted  to  that  Couiii  and  were  paid  to  the  appellant. 

On  the  25th  January  1900  the  respondent  applied  for  execution 
by  attachment  of  pay,  and  mentioned  in  his  application  the  appel- 
lant's attachment,  asking  for  a  share  in  the  money  realised. 

On  the  4th  June  1900  both  prayers  were  refused,  the  Court 
holding  that  no  attachment  of  property  outside  its  jurisdiction 
could  be  ordered. 

The  question  for  consideration  is  whether  the  assets,  of  which 
half  is  claimed  by  the  respondent  from  the  appellant,  were 
"  realised  in  execution  of  a  decree."  Counsel  for  the  appellant 
contends  that  the  respondent  cannot  share  rateably  with  his 
client  because  he  could  not  have  recovered  from  the  judgment- 
debtor  by  execution  on  his  own  account ;  and,  further,  that  if  the 
attachment  was  ultra  vires  the  payment  must  be  treated  as 
voluntary. 

'  ~  (1)  35  P.  JS.,  1900. 
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Of  the  aiitlioi'itios  relied  ou  by  counsel  for  ihe  appellant 
Bifhil  Da.<v.  N:iml  Kishore  f)  is  dlstino-uisliable,  tlio  decree- 
holder  having  ailaehed  property  in  execution  of  a  decree  against  a 
joint  Hindu,  before  tlie  debtor's  death.  The  ratio  decid-ndl  waa 
that  other  dooroo-holders  could  not  profit  by  the  diligence  of  the 
attaching  creditor,  their  decrees  not  being  realisable  from  joint 
propertj^  in  the  hands  of  survivors  by  reason  of  attachment  not 
having  been  effected  in  execution  of  them  during  the  life  of  tho 
debtor. 

i^lici  Karav  Das  v.  EarJe  (^)  laid  down  the  rule  that  a  Civil 
Court  executing  a  decree  for  money  had  no  jurisdiction  to  attr.ch 
a  moiety  of  a  jadgmont-debtor's  salary  under  Sections  26(3,  268  of 
the  Code,  when  the  debtor  as  well  as  the  garnishee  resided  outside 
t\\?  local  jurisdiction  of  the  Court.  It  was  not  held  that  the  decree- 
holder  could  not  avail  himself  of  the  provisions  of  Scotion  223  of 
the  Code. 

In  Seiu  Biix  Bo fjla  V.  Shi'b  Cknnder  Sen  (•■*)  Trevelyan,  J., 
>aid"  Section  295  do.^s  not  compel  a  judgment-creditor  whose 
debt  is  satisfied  by  the  debtor  to  share  with  other  persons  money 
received  by  him  in  satisfaction  of  his  judgment."  The  learned 
Judge  followed  Piushi't<nn  D  \s  Tribhocjndass  v.  Mah'int  Suraj- 
hharifee  Hari  Barthi  (^),  in  xvliiah.  it  vf'A^  held  that  money  paid 
by  a  judgment-debtor  under  arrest  in  satisfaction  of  the  decree 
against  him,  did  not  constitute  assets  realised  by  sale  or  otherwise 
within  the  terms  of  Section  205,  and  that  that  section  must  be 
i^ad  as  if  the  words  "  from  the  property  of  tho  judgment-debtor  " 
were  inserted  after  the  word  "  realised." 

In  Fiosoiihomoyl  Dassl  v.  Srceuauth  Hoy  Q)  it  was  held 
that  rateable  distribution  can  be  eifected  only  of  the  proceeds  of 
a  sale  in  execution  under  tho  process  of  the  Court  or  of  assets 
realised  in  one  of  the  other  modes  expressly  provided  by  the  Code. 

In  Gopal  Dai  v.  Ghiinni  Ltl  (^)  it  was  held  that  rateable 
distribution  could  not  be  effected,  under  Section  295  of  money  paid 
into  Court  hy  the  debtor  for  realisntion  by  one  decree-holder  who 
had  attached  his  property. 

On  the  authorities  cited  the  Jullundur  Court  could  not  order 
the  payment  into  Court  of  any  part  of  the  debtor's  pay,  and  the 
fact  that  the  money  was  so  paid  does  not  alter  the  fact  that  it  was 
not  realised  by  sale  in  execution  under  the  process  of  the  Court  oi* 


(0  J.  L.  R  ,  JXIII  All.,  100.         (*)  7.  L.  R.,  VI  Bom.,  588. 
C')  40"  p.  /?.,  1805.  (■•)  T.  L.  7?.,  XXf  Calc.,  809 

(3)  J.  L.  R,,  XIU  Calc.^  225.         («)  /.  /..  /?.,  17//  AIL,  07. 
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in  one  of  tlic  otLer  modes  expressly  provided  by  the  Code.  The 
order  Avas  ultra  vires  and  must  be  treated  as  a  nulUt}^  tbe 
payment  being  treated  as  a  vobmtary  payment,  made  in  order  to 
avoid  execution  or  from  a  desire  to  pay  a  debt  due  and  tbe 
respondent  was  not  entitled  to  rateable  distribution.  The  fac^ 
tbat  under  Section  22H  of  the  Code  the  decree  might  bave  lieen 
transferred  to  a  Court  witb  jurisdiction,  does  not,  in  my  opinion, 
benefit  tbe  respondent. 

For  these  reasons  I  decree  the  appeal  and  restore  tbe  decree 
cf  tbe  Court  of  first  instance,  dismissing  tbe  suit  with  costs  of  nil 
Courts,  Appeul  nllon-pJ. 


Appellate  Side. 


No.  7. 
Before  Mr.  Justice  Be  id. 

BALDF.O  >SAnAT  AND  AKOTHER,-~([)EFr::NrANTs),- 

APPELLANTS, 

Versus 

MUL  CHANT)  AND  ANOTHER,— (Plaintiffs),— 
RESPONDENTS- 

Civil  Appeal  No.  54  of  1002. 

Contract  Act,  18/2,  Scctioii  ()2  —  Contract— Novat  ion — Right  of  a' 'party  to 
fall  hade  on  the  original  cause  of  action. 

DefondantR  owed  sotno  moiio.y  to  tho  plainriffg  on  ])ook  ncfonnt,  they 
exeoiiod  certain  hnndis  in  disoliarge  of  that  dcht.  On  mnturity  the 
hnr.dia  wero  dishononred.  The  plaintiffs  sued  the  defendants  en  the 
original  debt,  the  defence  being  novation  of  contract. 

Held,  that  tlie  plaintiffs  not  having  endorsed  or  lost  or  parted  v/ith 
the /nindi.s  under  such  circumstances  as  to  make  the  defendants  liable 
upon  them  to  some  thirl  parties  were  entitled  to  sue  on  the  original  debt 
Avhich  had  not  been  extinguished  by  the  fact  of  the  receipt  by  plaintiffs 
of  the  hunclis  by  wny  of  security. 

Shcihh  Alihar  y.  Sheikh  Khan  (i),  Kaohut  Rui  v,  Taj  Muhammad  (2) 
Rahmatulla  y,  Ckmesh  D  IS  {^),  af^([  Udho  Shah  \\  Hira  Shah  {')  cited  and 
followed, 

Miscellaneous  jurtlier  appeal  from  (he  order  of  S.  Gb'/j'<,rd,  Esqtiire, 
Divisional  Judge,   Delhi  Divisi'in,  dated  20th  Novsviber  1901. 
Shadi  Lai,  lor  appellants. 
Ganpat  Rai,  foi'  respondents. 

The  judgment  of  tbe  learned  Judge  was  as  follows  : — 
'29lh  Nov.  1902,  Reid,  J.— This  is  an  appeal  against  an  order  of  remand  under 

Section  562  of  the  Code  of  Civil  Proceduro. 


(0  /.  L.  R.,   VII  Gale,  250.  {^)  82  P.  R.   1801. 

(2)  81.  P.  i?.,  1S85.  (M  71  P.  P.,  1807. 
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Tiio  Court  of  fu'.st  in^tanco  found  that  tlierc  liad  been  a 
novation  of  tlio  original  contract  between  tlic  parties,  and 
dismis.=;od  tho  ;^iiit  based  on  book  accounts,  the  plaintiffs  having 
accepted  two  hnnh's  for  Rs.  SOO  each,  executed  by  one  of 
tin  dotondants  in  favoui*  of  Mul  Cliand,  Mutsadi  Lai.  The 
tirst  hnudi  was  payable  after  131  days  and  the  second  after  71 
days. 

It  has  not  bjcu  alleged  that  either  of  these  Uu'hIU  has  been 
dischai'gcd. 

Mutsadi'  Lai  was  examined  and  deposed  that  the  handis 
were  executed  at  Delhi,  where  the  suit  was  instituted.  He  was 
not  cross-examined  or  examined  by  the  defendants,  and  there  is 
no  evidence  that  they  were  executed  elsewhere. 

The  original  plaintiffs  were  Mutsadi  Lai  and  his  minor 
brother  Fakir  Chand.  On  objection  taken  by  the  defendants, 
that  Mul  Chand,  father  of  the  plaintiffs,  was  a  necessary  party, 
he  was  added  as  a  plaintiff.  Counsel  for  the  appellants  contends 
that  Mul  Chand  has  been  substituted  for  Fakir  Chand  and  that 
the  hiLiidis  have  baea  substituted  for  the  book  debt,  Section  62, 
illustration  (a),  of  the  Contract  Act  being  applicable.  This 
contention  has,  in  my  opinion,  no  force. 

Mul  Chand  was  originally  not  joined  as  a  plaintiff  because, 
according  to  Mutsadi  Lai's  allegation,  he  was  an  old  man  and 
had  ceased  to  join  in  the  partnership  transactions.  I  see 
no  reason  to  doubt  that  the  family  Vv"as  joint  and  no  evidence  to 
the  contrary  was  adduced. 

In  Sheikh  Akbar  v.  Sheikh  Khait  ('),  Garth,  C.  J,,  remarked 
at  page  259,  "  When  a  cause  of  action  for  motiey  is  once  complete 
"  in  itself,  whether  for  goods  sold  or  for  money  lent,  or  for  any 
''  other  claim,  and  the  debtor  then  gives  a  bill  or  noto  to  the 
"creditor  for  payment  of  the  money  at  a  future  time,  the 
*'  creditor,  if  the  bill  or  note  is  not  paid  at  maturity,  may 
"  always,  as  a  ri:le,  sue  for  the  original  consideration,  provided 
"that  he  has  not  endorsed  or  lost  or  parted  with  the  bill  or  note 
'•  under  such  circumstances  as  to  make  the  debtor  liable  upon  it 
'•  to  some  third  person.  In  such  cases  the  bill  or  noto  is  said  to 
'•  bo  taken  by  the  creditor  on  account  of  tho  debt,  and  if  it  is  not 
'*  paid  at  maturity,  the  creditor  may  disregard  the  bill  or  note 
''and  sue  for   the    original   consideration."   Naohat   Hal  v.  Tuj 


(')  I.L.R.,  n/ Oak'., -JoO. 
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Muhammad  (^),  Uahmatidla  v.  Gar.esh  Das  (^),  Udho  Shah  v.  Hira 
Shah  (^),  and  Leake  on  Contracts,  Edition  H,  Chapter  VII,  are  to 
the  same  effect.  In  tho  1891  case  the  aatlioiity  above  cited  was 
followed.  It  has  not  been  suggested  that  the  plaintiffs  parted 
with  the  hundis.  Indeed  the  Court  of  First  Instance  recorded  that 
the  hund'^s  were  produced  by  the  plaintiffs  and  returned  to  them. 
Counsel  for  the  respondents  produced  two  hundis  which  were, 
he  alleged,  given  to  him  by  his  clients  as  the  hundis  in  question, 
although  they  were  not  endorsed  as  having  been  produced  and 
returned.  This  is  possibly  due  to  the  manner  In  which  the  rules 
provided  by  the  Code  of  Civil  Procedure  for  the  production  and 
admission  of  documentary  evidence  are  too  frequently  ignored  by 
Courts  in  this  Province.  It  is,  however,  in  my  opinion,  unneces- 
sary to  remand  nA  issue  as  to  the  identity  of  the  hundis  with 
those  produced,  In  the  absencj  of  any  allegation  of  liquidation  or 
transfer. 

There  was,  in  my  opiuiou,  no  novation,  and  the  suit  can 
proceed  on  the  book  accounts. 

Having  regiTrd  to  the  dishonesty  of  the  defence  set  up,  the 
lower  Appellate  Court  was  justitied  In  saddling  the  present 
appellants  with  costs.  The  ap[)eal  fails  and  is  disinissed  with 
costs. 

Appeal  d is m  iti-t>vd. 


No.  8. 

Before  Mr.  Jiiblicc  Ecid. 

BiUJ  LALANU  ANOTHER,^(Dilcuee.uoldeu5),-^ 

petitionek;s, 

Eevisiuk  SiDf.    ^  Versus 

hlAKJl   MAE,— (JuuuMENT-DEUTou),— KESPONDEXT. 
Civil  Revision  No.  311  of  1902. 

Revision — Chief  Court's  poicers  of— Practice— Punjab  Courts  Act,  1884^ 
Section  70  (1)  (a)  as  ameyidcd. 

llespondeiit  LccuniB  surety  under  SecLion  330,  Civil  Procctluic  Cudu 
for  a  judguicnt-deblor,  luid  uudt-rLuuk  tu  produce  Ljiu  in  Court  wheu 
called  upou,  and  tliat  be  should  witliin  one  moutli  fale  an  application  to 
be  declared  an  irHolvont,  The  judojirient-dehtor  dnlj  fippliod  to  bo 
derlarpd  an  insolvnt,  ])iit  liis  nppliration  wns  lojrrlrd  in  dpfanit  of 
prosecution  after  ot.e  appearance.  The  decree-holder  thereupon  applied 
for  the  execution  of  his  decree   against  the    surety,    which  was  refused  by 

(M  bi  p.  R-,  ISbo.  (•-)  82  P.  B.,  ISyi. 

{''}  71  P.  f!.,  1«U7, 
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tho  District  Judge  on  tho  ground  that  the  obligation  of  the  surely  was 
di.schfirged.  Tho  decroe-holdor  preferred  an  appeal  to  the  Chief  Court, 
and  on  tlio  Coart's  dacitHtig  that  sucli  an  order  was  not  appealable,*  tho 
deeroe-holdor  nppHo  1  for  rvivision  under  Section  70  (I)  (o)  of  the  Courts 
Act. 

Ilchl,  following  Joti  Malv.  Coates  (^),  that  as  the  decree-holder  had 
an  actioa  against  tlie  respondent  on  tho  surety  bond  and  tho  question 
involved  was  of  coiisidorablo  iniportanco,  tho  matter  was  not  ono  for  the 
exercise  of  tho  extraordiiuiry  powers  of  revision  of  the  Chief  Court  under 
Section  70  (I)  (a)  of  the  Courts  Act. 

Bdimi  Mai  v.Juninn  Das  (-)  distinguished. 
Mad  an  Gopal,  for  petitioners. 
Bcet'licy,  for  respondent. 
Til  J  judgin3  ifc  of  tho  loxrujd  Judge  was    as  follows  :  — 

Kkip,  J.— Counsel  forfchorc!sp)ad3abhi^  tiken  a  preliminary  29th  Kov.  1902 
objection  that  no  rjvlsiou  lies,  and  has  cited  Joti  Mai  v.  Goates  (^), 
ill  whieh  the  rale  was  laid  dj.vn  that  this  Court  will  not,  as  a 
■^eaeral  rub,  exercise  its  extraoi'diuary  powers  of  revision  under 
S3ctiou  70  (I)  (a)  of  tho  Cjuffcj  Aet,  on  the  gi-oaad  of  material 
irregularity  or  of  refusal  to  exorcise  jurisdiction,  so  long  as  there 
isauyoMiu"  remedy  opja  tj  the  pirty  professing  to  be  injured 
whereby  he  may  obtain  the  relief  sought. 

Biinni  Mai  V.  Jamna  Das  (^),  cited  by  counsel  for  the 
petition )r,  is  distinguishable,  inasmuch  as  in  that  case  the  surety 
was  the  applicant  and  had  no  other  remedy  except,  possibly, 
a  suit  to  set  aside  the  order  complained  of. 

It  is  admitted  that  the  petitioner  has  an  acfcioa  against 
the  respondent  on  the  surety  bond,  and  the  question  whether  he 
is  entitled  to  recover  thi  whole  or  any  part  of  the  sum  secured 
is  oE  cDusiderabb  importance,  the  sum  involved  being  so  large 
that  an  app3al  from  any  decree  which  might  be  passed  in  a  suit 
by  the  petitioner  would  lie  direct  to  this  Court. 

A  suit  is,  in  my  opinion,  more  appropriate  than  summary 
proceedings  for  the  decision  of  the  question  involved,  and  I  see  no 
reason  for  exercising  the  jurisdiction  vested  in  this  Court  by 
Section  70  (1)  {a)  of  the  Act. 

For  these  reasons    T  dismiss  this  application  with  cosls. 

Application  dismisspd. 


*  See  73  P.  li.,  1902. 
(0  lo  r,  K,  1001.  [')  I.  L.  li.,  XV  AIL,  183. 
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No.  9. 

Before  Mr.  Justice  Clintterji  and  Mr.  Justice  Harris. 
AJUDHJA  PERSHAD,-(DEFt:.\DAM),-APPELLANT, 
!  Versitfi 

I  CHANDAN,-(Pr,ATNTiFi.) -RESPONDENT. 

Civil  Appeal  No.  866  of  1899. 

Civil  rrocechire  Code,  1SS2,  Section  2i(j— Sale  of  hnnnxalle  jroperiy 
in  execution  of  decree— Sale  ccrtificate-'Txile  of  auction  purchiser  icho  has 
not  oltuin(d  a  certificate — Pre-emption — Eight  of  'pre- emptor  to  maintain  suit 
h'^fore  a  certificate  lias  leen  granted— -Eegistration  of  sale  ccitijicate — 
Registration  Act,  1877,  Section  17  (o). 

^\t  a  sale  in  execution  of  a  decree  the  defeiid;uit  i)urcLased  certain 
immovable  propert}-  ;  the  sale  was  corifirnied,  but  at  the  purchaser's 
own  request  the  certificate  was  not  drawn  up  and  given  to  him  although 
a  draft  had  been  prepared.  The  jrlaintiff  sned  for  pre-emption,  the  defendant 
ploiided  that  inasmuch  as  the  certificate  of  sale  had  not  been  granted 
to  him  under  Section  31(),  Civil  Procedure  Code,  the  suit  Avas  premature. 

Heln,  that  under  the  circumstarcf  s  the  confirmation  of  sale  by  tJie 
executing  Court  is  sufficient  to  confer  a  complete  title  upc-n  an  auction 
purchaser  and  tlat  a  party  purchasing  property  subject  to  preemption 
at  a  Sfile  held  in  execution  of  a  decree  cannot  defeat  the  right  of  a  pre- 
emptor  by  asking  the  Court  to  omit  performance  of  its  statutory  duty 
to  grant  a  certificate  after  confirmation  of  the  sale. 

Clause  (o)  to  Section  17  cf  tl  e  Efgistraticn  .Act  expressly  exempts 
a  sale  certificate  gi anted  to  the  purchaser  of  immovable  property  sold  by 
public  auction  by  a  Civil  or  Tvevcnue  Officer. 

Vf-Jun  T.  Knmroi-anri  (^),  T^iia  Prai-ad  v.  Kicnd  Kialiore  Giri  (-), 
hhui^/ic.l  rr.r::i  Grand  Y.  Bhima  Bhai  {^),  Dagdu  V.  Fanchani  Singh  Ganga 
runn  (*),  Budhri  v.  Hira  (s),  and  Than  Sir.gh  v.  Kazim  Ali  (")  cited. 

Further  appeal  from  fhe  ilecree  of  FT.  Maude,  liJsqmre,  Diiinaicd 
Jndge,  Velhi  rUrision,  dafcd  ?>id  Ajm'l  1899. 

Madan  Gopal,  for  appellant. 
Miiliammad  SLafi  and  Kam  Cliandia,  for  respondent. 

The  facts  of  the  ease  are  sufficiently  set  forth  in  the  judg- 
ment of  the  Court  delivered  by 

'I'lnd  Nov.  1902.  CiiATTKi.'jr,  .7. — The  parties  hare  not  been  al)le  io  come  to  im 

rimicable  settlement.     We  have  therefoie  heard  connpel  for  appel- 
lant at  length,  and  as  he  has  not  been  able  in  onr  opinion  to  make 


{')  I.L.  fi.,  XI  Mad.,  296.  (*)  I.  L.  R ,  XVII  Bom.   375 

'"^  ^  L  R„  IX  Calc,  Si2.  ■  (»)  :47  P.  fi.,  1892. 
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a  oaso  for  interrViviico  wo  proceed  to  dispose  of  the    appeal    with- 
out calling;  on  the  respondent  for  a  reply. 

The  facts  are  briefly  these.  Ajiulliia  Tershad,  appellant,  got 
a  decive  against  four  persons  in  virtue  of  two  mortgage-deeds  for 
Rs.  865-1 -i-O  with  a  declaration  of  lien  against  the  mortgaged 
lands.  The  tirst  Court  excluded  ancillary  rights  such  as  haquq 
sha  itilat  from  the  decree,  hut  on  appeal  the  Divisional  Judge 
made  these  liable  also.  In  180G  Ajudhia  Pershad  applied  for  sale 
of  the  land  in  execution  of  his  decree,  and  with  the  sanction  of 
the  Financial  Commissioner  it  was  sold  without  the  accessory 
rights  by  auction  and  purchased  by  the  decree-holder  for  Rs.  oh^i 
on  20th  July  1897.  The  sale  was  contirnied  on  I4tli  October 
1897.  A  draft  sale  certiticatc  was  prepared  on  11th  Noveml)er, 
but  Ajudhia  Pershad  objected  that  the  liaqnq  had  not  been 
included  and  prayed  that  the  error  might  be  rectified.  It  was 
found  that  the  original  application  for  sanction  to  the  Revenue 
authoritieG  did  not  include  .s7ii>;u7a^  rights  and  a  fresh  application 
was  made,  and  on  receipt  of  sanction  these  rights  were  sold  on 
20th  August  1898  and  purchased  by  Ajudhia  Pershad  for 
Rs.  5J:5.  The  sale  was  confirmed  on  5th  October  1898  and  a 
certificate  of  sale,  dated  9th  November  1898,  was  prepared  which 
recited  the  latter  sale  and  its  confirmations  by  the  Court  and 
covered  the  entire  property-.     This  certificate  was  not  registered. 

The  plaintiff  filed  the  present  suit  for  pre  emption  of  the 
I'heivat  land  without  any  mention  f>f  the  accessory  rights  on  19th 
July  1898.  The  plea  was  that  the  suit  was  premature,  that  the 
land  had  been  sold  by  niistake  without  accessory  rights  which 
were  auctioned  on  20th  August  1898,  ^.e.,  after  the  institution  of  the 
suit  for  Rs.  545,  and  purchased  by  the  defendant,  that  plain- 
tiff could  not  claim  pre-empti(»n  only  of  a  portion  of  the  property 
sold  and  that  in  any  case  plaintiff  could  only  take  the  whole  on 
p.iymeut  of  lis.  1,100.  Plaintiff's  right  to  pre-empt,  however, 
was    admitted. 

In  replication,  plaintiff  urged  that  the  accessory  rights  were 
necessarily  included  in  the  first  sale.  Tlie  first  Court  after  drawing 
three  issues  which  covered  tlie  points  in  dlsj)ul,(i  found  (I)  iliat  the 
suit  was  not  premature,  (2)  that  the  original  sale  did  not 
include  .v// nyu'/ai  rights,  and  (8)  that  nevertheless  plaintiff  was 
entitled  to  pre-empt  all  that  was  then  ^old  and  gave  plaintiff  a 
decree  accordingly  on  payment  of  Rs.  555.  Tlio  contention 
that  the-  suit  was  premature  was  based  on  the  fact  that  no 
certificate   of    sale    had   yet    been   taken   out  by   the   defendant 
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pnrcliaser  and  his  title  had  not   therefore   vestid.     It   was   over- 
ruled by  the  first  Court. 

On  appeal  the  Divisional  Jndo-e  came  substantially  to  the 
same  findings  and  upheld  the  first  Court's  deciee.  He,  hovever, 
exeluded  from  consideration  the  sale  certificate  finally  obtained 
by  the  defendant  on  the  ground  that  it  was  unregistered. 

Before  us  the  same  grounds  are  ngain  urged  by  appellant's 
counsel,  and  it  is  contended  that  the  sale  certificate  did  not  re- 
quire  registration. 

The  last  point  may  be  disposed  of  at  once.  The  learned 
Judge  appears  to  have  overlooked  the  amendment  of  the  Regis- 
tration Act  introduced  by  Act  VII  of  1888,  which  added  clause 
(o)  to  Section  17  expressly  exempting  a  sale  certificate  granted  to 
the  purchaser  of  property  sold  by  public  auction  by  a  Civil 
or  Revenue  Officer  from  the  operation  of  that  section.  The 
learned  counsel  for  the  respondent  admitted  that  the  certificate 
does  not  require  registration. 

The  gist  of  the  argument  of  appellant's  counsel  is  that  the 
first  sale  cannot  be  treated  as  a  valid  sale  as  it  was  an  incomplete 
transaction  and  was  completed  only  when  the  second  sale  on  20th 
August  took  place  and  that  the  auction  purchaser  has  no  title 
until  he  gets  a  certificate  from  the  Court.  Re  referred  to  the 
language  of  .  Section  ol6,  Civil  Procedure  Code,  and  several 
authorities  in  support  of  Irs  contention. 

It  is  unnecessary  to  discuss  these  decisions  in  detail  be- 
cause none  of  them  appears  to  cover  the  case  before  us.  Here 
the  sale  was  confirmed,  but  at  the  purchaser's  own  request  the 
certificate  was  not  drawn  up  and  given  to  ln*m  although  a 
draft  had  been  prepared.  None  of  the  cases  cited  goes  to  the 
length  of  brofidly  la^'ing  down  that  after  confirmation  of  the  sale 
the  auction  purchaser  is  without  any  title  to  the  property  as 
against  third  parties.  Counsel's  argument  is  based  on  certain 
expressions  of  opinion  contained  in  some  of  them  as  to  the 
meaning  of  Section  816,  Civil  Procedure  Code,  but  they  do  not 
appear  to  go  to  the  length  contended  for  by  him.  Cases  under 
the  old  Codes  of  Civil  Procedure  need  not  be  separately  noticed  as 
they  do  not  help  the  special  line  of  argument  here  put  forward. 
Similarly  cases  prior  to  the  amendment  of  the  Registration  Law 
relating  to  certificates  of  sale  may  also  be  excluded  from  consider- 
ation. Where  certificates  of  sale  were  drawn  up  but  were  not 
registered  though  registration  w^as  compulsory,  it  might  follow- 
thllt   the^   exclusion    of   the  certificate   is    fatal    to   the   auction 
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pnrcliasorVs  title  tliongh  on  that    point   also  opinions   vary.     See 
Velan  v.  Kamara.'iami  (*) 

Tn  Tarn  rmsad  }fyf'e  v.  NiduI  Kish^.rp  Ohi  C^)  it  was 
hold  1  hat  the  confirmation  of  the  sale  was  sufficient  to  confer  a 
complete  title  on  tlie  aliction  purchaser,  that  the  production  of 
such  an  order  was  enough  for  his  purposes,  and  that  it  was  not 
necessary  for  him  to  produce  the  certificate  of  sale  in  order  to 
3ntitle  him  to  a  decree.  This  was  a  suit  against  a  third  paitj^ 
who  had  purchased  the  same  property  at  another  auction.  Tn 
Khnslial  Paiia  Chand  v.  Bhima  Bhai  (^),  an  order  confirming 
the  auction  sale  was  held  to  complete  the  title  of  the  purchaser 
AS  between  parties  to  the  suit.  The  construction  put  by  Mr. 
Justice  Xorris  on  the  words  "  as  far  as  regards  the  parties  to  the 
"suit  and  pf^rsons' claiming  through  or  under  them"  in  Section 
816,  Civil  Procedure  Code,  that  persons,  not  parties,  to  the  suit 
necessarily  come  under  the  rule  seems  to  be  doubted  in  Dagdii  v. 
Fancham  Siiiyh  Gangi  Iiani  (^)  by  Mr.  Justice  Jardine  who 
apparently  takes  the  same  view  of  their  meaning  as  we  should 
be  disposed  to  do  fix)m  their  ordinary  grammatical  sense. 

The  principle  laid  down  in  Khushal  Pana  Chand's  case  was 
followed  by  this  Court  in  Budhu  v.  Eira  (^),  and  in  Than  Singh 
V.  Kazlm  Alt  (^•).  Tn  the  latter  case  the  sale  took  place  on  27th 
March  1884-,  but  the  ceitificate  of  sa^e  w^as  not  drawn  up  till  9th 
April  188S.  In  1887  the  judgment-debtor  sold  the  house  to  a 
third  party  and  in  a  suit  by  the  auction  purchaser  to  recover  the 
property  sold  from  the  vendee  of  the  judgment-debtor  it  was 
held  that  the  omission  of  the  Couit  to  grant  a  certificate  at  the 
proper  time  or  to  put  the  proper  date  on  it  should  not  prejudice  the 
plainlifT.  If  the  want  of  a  certificate  is  not  fatal  as  between  parties 
to  the  suit  and  their  representatives  to  whom  the  words  of  the 
section  primarily  npply,  the  same  view  may  be  taken  as  respecfs 
third  parties  as  well  without  much  danger  of  going  contrary  to 
the  intention  of  the  section. 

We  doubt  very  much  whether  it  is  competent  to  the  defend- 
ant to  deny  that  he  has  any  title  as  vendee  to  the  property  in  suit 
as  the  sale  has  been  confirmed  as  required  by  Section  8U  Civil 
Procedure  Code,  and  the  purchase  money  has  been  paid.  Tlie 
judgnient-debtor.v,  the  original  owners,  do  not  set  up  any  sucJi 
contention,  and  it  is  the  vendee  who  is  repudiating  his   own  tatle 

(')  I.  L.  R.,  XI  Mad.;  290.        {')  L  L.  R.^^Xm^m'^^ 
n  I.  L.  /?.,  IX  Calc,  842.         (*)  27  P.  R.    1W2  " 

C  ■)  /.  A.  n.,  xii  Bom.,  rm.    («)  92 1'.  r.^  im. 
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Ho  (Toes  not  dispute  that  that  thore  has  been  in  fact  an  auction 
sale  of  the  land  and  its  confirmation  on  the  dates  given  above. 
Xor  can  he  deny  that  the  second  sale  related  only  to  the  accessory 
rights,  and  that  he  has  paid  a  price  only  fortliem  at  that  sale.  Jn 
his  petition  to  t\ie  execation  Court,  dated  6th  October  1898,  asking 
for  a  certificate,  he  recites  the  fact  of  the  two  sales  and  their  dates. 
No  legal  quibble  can  undo  these  facts,  and  we  do  not  think  Sec- 
tion 316,  Civil  Procedure  Code,  can  have  this  effect. 

Further,  it  appears  that  a  certificate  of  sale  was  drawn  up  on 
9th  November  1S98,  i.  e.,  before  the   first    Coart  gave  its   decree. 
The  law  imperatively   requires  that   the  Court   should    draw    up 
a  certificate   of   sale  as   regards    the   first  sale,    and   in    fact   it 
did   offer   to   do   so   and   sent     a    drafb    to    the    defendant    for 
his   inspection,    and  it  was   at   his    instance    that  its  preparailon 
was    deferred.     Under    the     circumstances     the     provisions     of 
Section  316   should   bo  held  to   have   been   sufficiently   complied 
with.     We  hesitate  to   hold    that    a    party     purchasing   property 
subject  to  pre  emption  at   a    Court    auction   may  defeat  the  right 
of  pre-emption  by    asking  the    Court   to   omit  performance  of  its 
statutory  duty  to  grant  a  certificate  after  confirmation  of  the  sale, 
and    that  the  Court's  breach  of   duty  has  this  effect.     Lastly,  the 
certificate  as  finally  drawn  up  should   have    recited  the  two  sales 
with  their  dates  and  should  be,  by  operation  of  Section  316,  held 
to  befLr  those  dates.     The  Court's    omission    to  draw  it  up  in  this 
form  in  violation  of  the  express  provisions    of  the  law    ought  not 
to  have  the  effect  of  prejudicing  the  plaintiff.     On  this    view    the 
certificate  should,- as  respects  the  sale   of   the  disputed  property, 
bear  the  date  14th  October  1S97    when    the    sale    was  confirmed, 
and   this    would   effectually   destroy  the   ground   of   appellant's 
contention  before  us.     In  the  interests  of  justice  In  a  pure  matter 
of  form  like  this  we  have  no  difficulty  in    holding    that   what  was 
imperatively   required  by   law  to   bo   dono    by    the   Court   was 
actually  done. 

We  hold  therefore  that  the  claim  ought  to  succeed. 

As  respects  costs  we  see  no  ground  to  interfere.  In  the 
first  (>ourt  theplaintilf  no  doubt  said  In  his  replication  iliat  the 
sale  included  accessory  rights,  but  he  did  not  appeal  to  the 
Divisional  Judge  and  abandoned  all  ontentlon  on  that  head 
when  the  Court  decided  against  him.  Considering  tht)  highly 
technical  line  of  defence  taken,  plaintiff  cannot  be  blamed  for 
putting  forward  this  contention.  It  Is  not  shown  that  defendant 
oto'ed    to  forego,  all   contest   if  plaintiff  paid  Rs.  1,100  for  the 
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two  kinds    of    propeiiy,     riaiiitiff  Jil'ter  tlic    toiifirniatiiii  of   the 
second  sale  lia.s  sued  for  jiie-eiiiptiou  of  tlie  xhamHai  ilglils  aJfco. 
Tlio  appeal  fails  on  all  points  and  is  dismissed  ^vith  costs. 

Aj^pea  I  i\  is  in  I'si-'eJ. 

No.  10. 

Bpforp.  Mr.  Justice  Anderson. 
MINA  MAL,-(Pr.AiNTiFF)-APPELLANT,  j 

Versus  )  Ai-FtLLATE    Side. 

KAXAK  MAL  AND  OTHERS,-  (Defendams),-  ] 

RIOSPONDENTS. 
Civil  Api)eal  No.  453   of  1902. 

Jnrif'Jiclivn — Place  of  <:uing — Svit  to  recover  money  Y^^ii  in  Delhi  on 
liuiidis'  seut  hij  d^'fenddnis  to  Dtrlhi  and  there  accefted  and  jaid  by  the  plaintiff 
-  Civil  Prpceduie  Code,  1882,  Section  17. 

The  plaintiff,  a  banker  in  Delhi,  remitted  Es.  5,000  from  Dellii  lo  Ajnieie 
at  defendants'  request,  and  received  from  the  defendants  hundis  drawn  on 
tlieir  tirni  at  Bombay  in  satisfaction  of  this  loali  which  were  subsequently 
dislionoured  and  yielded  no  return.  The  plaintiff  thereupon  tiled  a  suit 
in  Delhi  and  claimed  to  be  reimbursed.     The    Delhi   Court  declined  juris-  * 

diction,    holding   that  as   the  hvn  Us  were   nindo    payable  at  Bombay  the 
Court  there  alone  had  jurisdiction  to  hear  the  suit. 

Held,  that  under  the  provisions  of  Section  17,  Civil  Procedure  Code, 
the  Delhi  Court  had  jurisdiction  to  entertain  the  suit.  As  the  plaintiff 
expended  money  ou  defendants'  behalf  at  Delhi,  he  mijrht  with  reference  to 
the  ordinary  application  of  Section  49  of- the  Contract  Act  naturally  expect 
to  be  reimbursed  there,  and  the  fact  that  the  defendants  gave  him  hnndin 
ou  Bombay  which  had  been  accepted  in  Delhi  made    no  real  difference. 

Shivji  Ram  v.  Hem  Bnj  (>)  nnd  T}cri  T),jd  v.  Hari  Chand  (2)  distin. 
guished. 

Muhammad  Si, aril  v.  i\ayamat  Aii  ( ')  referred  to. 
Miscellancons  first  afpci/ from  the  order  of  T.  P.  ElU's,  Esquire, 
District  Judge,  Delhi,  dated  V2tU  May  1902. 
Lai  Cliund  and  Sanguni  Lai,  for  ai)pellant. 
Urownc,  for  respondents. 
TIio  judgment  of  the  learned  hid^^o  was  as  follows  :  — 

ANDKiisoN,  J.— This  was  a   rase    in    whieh    plalnlilT  elainied      12/A  Nov.  1902. 
Rs.  5,000  and    interest,    on    necount   of    money    advanced  on    the 
jurity  of  hundi'i   forwarded  to  hint  hy    defendants   \\hieh    were 
ibscquenily  di.jhououred  and  yielded  uo  return, 

(»)  57  P.  It.,  1000,  F.  B.  C-^)  70  P.  A'.,  100->, 

(^)  70  P.  R,  IbOG. 
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The  Delhi  Court;  has  declined  jurisdiction,  holding  that,  as  the 
Imndis  were  made  payable  at  Bombay,  the  Court  there  alone  had 
jarisdiction  to  hear  the  suit.  I^Jiirji  Ham  y.  II' m  liaj  Q)  was 
relied  on  as  an  authority  for  holding  this  view. 

In  appeal  it  is  urged  that  the  contract  for  loan  and  repay- 
ment of  money  was  made  at  Delhi  and  that,  with  reference  to  the 
provisions  of  Section  17,  Civil  Procedure  Code,  Explanation  III, 
clause  I,  this  confers  jurisdiction  on  the  Court  there  indepen- 
dently of  clauso'lll  of  the  same  Explanation,  ^his  point,  it  is 
argued,  was  not  considered  by  the  District  Judge  and  never 
decided  by  him. 

With  regard  to  the  ruling  of  Shirji  Bam  v.  Uem  liaj  (^),  it 
was  argaed  that  the  finding  there  was  to  the  effect  that  the  con- 
tract was  made  at  Karachi  and  the  Jiundi  was  also  payable  there, 
nonce  it  was  held  that  the  fact  that  the  huudi,  which  was  subse- 
quently dishonoured,  had  been  endorsed  at  Dera  Ismail  Khan,  did 
not  give  jurisdiction  to  the  Court  there,  and  that  case  is  conse- 
quenily  distinguishable  from  the  case  now  under  consideration. 

On  reference  to  the  plaint  and  pleadings  I  find  that  plaintiff, 
at  defendants'  request,  remitted  Rs.  5,000  from  Delhi  to  Ajmere, 
that  he  received  from  defendants  hundis  drawn  on  their  firm  at 
Bombay  in  satisfaction  of  this  loan,  and  that  he  claimed  to  be 
reimbursed  bsca.isethe  hundis  were  dishonoured  and  so  practically 
worthless. 

In  replication  plaintiff's  pleader  made  use  of  the  term 
"  refund  "  to  which  the  District  Judge  seems  to  take  exception  as 
an  attempt  to  alter  the  nature  of  the  suit  and  to  claim  to  recover 
the  value  of  the  notes  remitted  instead  of  claiming  payment  of 
the  JiKiidis. 

There  is  apparently  some  confusion  here.  Hundis  are  not 
exactly  the  same  as  English  Bills  or  Cheques,  but  partake  very 
largely  of  the  nature  of  bonds,  and  there  is  nothing  irregular  in 
the  creditor  claiming  a  refund  cf  money  advanced  by  him  which 
may  have  been  secured  by  a  hnndi  in  the  same  way  that  he  might 
claim  repayment  of  a  bond  which  his  debtor  could  not  discharge. 
As  plaintiff  joined  issue  on  all  the  contentions  raised  by  the 
pleadings,  the  Court  could  not  properly  exclude  the  question  of 
plaintiff's  right  to  a  refund  although  not  specifically  mentioned 
in  the  plaint. 


(I)  57  P.  K.,  IDOO,  F.  B. 
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As  i-egards  the  question  of  place  where  the  contract  was 
made,  I  think  it  clear  that,  since  plaintiff  expended  money  on 
defendants'  behalf  at  Delhi,  he  might,  with  reference  to  the 
oi-dinary  application  of  Section  4-9  of  the  Contract  Act,  naturally 
expect  to  be  reimbursed  there  and  defendants'  forwarding  him 
hundis  on  Bombay  makes  no  real  difFerence.  In  ordinary  course 
these  hutiihs  would  have  been  negotiated  in  Delhi  and  would 
have  3'ielded  proceeds  there  and  the  fact  that,  owing  to  defend- 
ants' want  of  credit,  the  hnniis  were  dishonoured  and  eventually 
yielded  no  profits  does  not  alter  the  case.  The  hundis  were  accept- 
ed at  Delhi  which,  according  to  the  dictum  in  Muhammad  f^hafji 
V.  Karamat  All  (^),  pa^  239,  makes  Delhi  liable  to  be  regarded 
as  the  place  of  conti-act,  and  this  is  an  additional  reason  for  hold- 
ing that  the  Court  there  had  acquired  jurisdiction  in  the  cause. 

It  is  not  necessary  to  consider  the  question  of  plaintiffs' 
position  as  commission  agents,  as  the  question  raised  is  not  one 
of  their  liability  to  render  account  to  a  principal  where  it  has 
been  held  in  Devi  Did  v.  Hari  Chand  C^),  and  other  rulings  that, 
in  the  absence  of  an  agreement  to  the  contrary,  this  can  be 
enforced  by  suit  only  at  the  commission   agents'  residence. 

On  the  whole,  I  think,  there  can  be  no  doubt  that,  under 
the  provisions  of  Section  17  of  the  Civil  Procedure  Code,  the  Court 
of  Delhi  had  jurisdiction  to  entertain  the  suit  and  should  not 
have  returned  the  plaint. 

The  appeal  is  accepted,  the  order  of  12th  May  1902  being 
set  aside,  and  the  case  is  remanded  for  hearing  and  disposal  ac- 
cording to  law.     Plaintiff  to  get  costs. 

Appeal  alio  iced  :  case  remanded  % 

No.  11. 

Before  Mr.  Justice  Clark,  Chief  Jicdge, 

HAZURI  MAL,-.(Plaintifp),— APPELLANT, 

^e^5^^5  [  Appellate  Side. 

KUTAB-UD-DIN  AND  ANOTHER,— (Dkfendants),— 
RESPONDENTS. 
Civil  Appeal  No.  436  of  1902. 

Regtstralion—Suit  for  cotn}vtl.<ory  regixtrntian  of  a  document — Execution 
admitted  but  fi'aud  and  ini.-iycprcucntation  fleadcd— Poivcr  of  Court  to  inquire 
the  validity  of  nuch  document— Registration  Act,  1877,  Section  74. 

In  a  suit  under  Section  77  of  tlio  Roj^'isiratiun  AcL  \vh«ro  tlio  defence 
had   aduiitted  tlio   execution  of   a  deed  but    ploudod  tliat  it  was  executed 

~~^        ""  0)  76  P,  Ry  169G.        («)  79  P.  12.,  1902. 
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under  fraud  or  misrepresentation  and  "withont  free  consent,  held,  tlmfc 
the  plaintiff  was  entitled  to  the  decree  asked  for.  In  suits  under  Section 
77  of  the  Registration  Act  the  Courts  are  only  authorized  to  consider  the 
question  of  execution,  and  have  no  authority  to  go  into  any  matter  atfect- 
ing  the  validity  of  the  document  sought  to  be  registered. 

Balamhal  Ammalv.  Arunachala  Chetti  (^)  and  Eaj  Lalthi  Gho^e  v. 
Debendra  Chundra  Mojumdar  (-),  cited. 

Ijurther  appeal  from  the  decree  of  Kazi  Muhammad  Ablam,  C.M.G., 
Divisional  Judgp,  Jhehim  Biiision^  dated  2\bt  December  1901. 
Sukh  Dial,  for  appellant. 
The  judgment  of  the  learned  Chief  Judge  was  as  follows  :  — 

Ihth  Dec.  1902.  Clark,  C.  J. — This  is  a  suit  to  enforce  the   registration   of  a 

mortgage  under  Section  77  of  the  Registration  Act  (III  of  1877). 
The  Courts  have  dismissed  the  suit,  holding  that,  as  far  as  one 
of  the  executants,  Mussammat  Nur  Bibi,  is  concerned,  the  deed 
was  executed  under  fraud  or  misrepresentation  and  without 
free  consent. 

This  is  a  wrong  view  of  the  law,  as  the  document  was 
executed,  regi.>5*tration  should  have  been  directed  and  the  executant 
left  to  contend  that  the  document  was  voidable  for  above  reasons. 
Balambal  Ammal  y.  Arimachala  Chetti  (i)and  Eaj  Lakhi  Ghose 
V.  Debendra  Chundra  Mojumdar  {^).  Under  Sections  14  and  19 
of  the  Contract  Act,  an  agreement  obtained  without  free  consent 
is  a  contract  voidable  at  the  option  of  the  peison  who  did  not 
give  free  consent,  but  it  is  not  a  void  contract. 

In  the  Calcutta  case  it  was  pointed  out  that  a  great  anomaly 
might  arise  if  registration  was  not  directed,  and  this  would  hap- 
pen in  this  case. 

The  other  executant  of  the  mortgage  was  Kutab-ud-din, 
and  it  is  not  held  by  the  Courts  that  the  mortgage  was  not 
executed  by  his  free  consent,  they  hold  that  he  combined  with 
plaintiif  to  defraud  Mussammat  Nur  Bibi  in  order  to  discharge 
a  debt  which  he  owed  to  plaintiff. 

Now  Kutab-ud-din  is  the  reversioner  of  the  land  moHgaged, 
but,  if  the  mortgage  is  not  registered,  it  would  not  be  admissible 
in  evidence  to  charge  Kutab-ud- din's  interest  on  the  land. 

The  mortgage  having  been  executed  must  be  registered,  its 
validity  may  be  contested  either  in  a  separate  suit,  or  otherwise, 
by  the  executants. 


n  I.  L.  /?.,  XVIII  Mad.,  255.  (^)  /.  L,  R.,  XXIV  Calc,  668. 
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I  accept  tho  appoal    with   costs   throughout   and  direct    the 

Appeal  allowed. 


mortgage  iu  suit  to  bo  registered 


No.  12. 

Before  Mr.  Justice  Reid, 

MUSSAMMAT  JANXO,— (Defendant),-APPELLANT,        , 

Ven^xii  N  Appellate  Side. 

RAFIK  KHAN  AND  ANOTHER,— (Plaintiffs),—  ) 

RESPONDENTS. 
Civil  Appeal  No.  516  of  1902. 

Res  jafHcata—0/«  i'ssjon  or  addition  of  parties. 

The  plaintiffij  obtained  a  decree  againafc  the  present  defendant  in  1897 
in  the  Court  of  the  Divisional  Judge  to  the  effect  that  the  defendant  be 
restrained  from  using  a  certain  door  and  certain  ^larnala^  except  for  tho 
purpose  of  discharging  rain  water,  with  a  direction  that,  if  the  defendant 
should  thereafter  use  any  of  the  said  parnalas  for  the  discharge  of  water 
from  the  privy,  the  plaintiff  might  claim  to  have  such  parnnla  or  par- 
nnlas  closed.  In  1001  tho  plaintiffs  again  sued  the  defendant  on  the 
allegation  that  she  had  been  using  the  door  and  one  of  the  parnalaa 
contrary  to  the  terms  of  the  former  decree  and  asked  that  they  might 
be  closed.  The  defendant  having  pleaded  that  the  plaintiffs  were  not 
the  sole  owners  of  the  lane,  two  other  persons  were  added  as  defendants. 
Q'he  first  Court  decreed  the  plaintiffs'  suit  in  respect  to  the  closing  of  the 
jjarna^a,  but  dismissed  the  claim  with  respect  to  the  door,  holding  that 
the  former  suit  was  not  a  bar  to  the  re-openinsr  of  the  point  or  question 
in  dispute,  as  the  parties  to  the  suit  were  nob  the  same.  On  appeal  the 
Divisional  Judge  held  that  the  point  or  question  in  dispute  was  res 
judicata,  and  decreed  the  claim  in  full.  On  further  appeal  to  the  Chief 
Court  the  defendant  contended  (i)  that  the  question  in  dispute  was  not 
res  judicata,  as  the  ^Arties  in  the  two  suits  were  different,  and  all  the 
necessary  issues  in  the  previous  suit  were  not  determined  by  the  first 
Court,  and  (ii)  that  the  only  remedy  of  the  plaintiffs  was  by  execution  of 
their  former  decree. 

Held  (i)  that  the  question  in  dispute  between  .the  parties  was  rM 
judicata,  the  omission  or  addition  of  parties  in  a  former  or  subsequent 
actTo'n  making  no  difference  whore  the  parties  to  the  subsequent  action 
were  before  the  Court  in  the  previous  action,  and  the  plea  that  in  the 
previous  suit  the  Divisional  Judge  had  determined  several  points  which 
were  not  decided  by  the  first  Court  having  no  force,  inasmuch  ns  tho 
decision  on  those  points  could  jbe  arrived  at  on  the  pleadings  and  the 
evidence  on  the  record  : 

(u)  that  having  regard  to  tho  form  of  the  decree   in    the  previous  suit, 
the  present  claim  was  not  barred  by  any  rule  of  law- 
Qopal  Daa  v.  Gopi  Nath  Sircar  (*)  cited. 

(»)  XllCalc,  L.  JR.,  38. 
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Further  appeal  from  the  decree  of  8,  Ch'ffor<f,  Faquiip^   Divisional 
Judge,  Delhi  Division^  dated  2\st  Jamiary  1902. 

Muhammad  Sliafi,  for  appellant. 

Bhagwan  Das,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

^th  Dec.  1902.  Reid,  J.— The  plea  that  the  decree  of  11th  October  1897  docs 

not  make  the  question  of  the  respective  rights  of  the  parties 
fes  judicata  has  no  force.  The  respondents  sued  the  appellant 
for  the  closing  of  the  door  and  four  water  spouts  now  in  suit.  The 
appellant  pleaded  that  the  i^spondents  were  not  sole  owners 
of  the  lane  on  to  which  the  door  opened  and  the  spouts 
discharged,  and  two  other  persons,  alleged  by  her  to  be  co-owneri^, 
were  added  as  defendants,  the  plaint  being  amended.  The  lower 
Appellate  Court  passed  the  decree  set  out  below  : — 

"  A  decree  be  and  hereby  is  given  that  the  plaintiffs  are  en- 
"  titled  to  an  injunction,  restraining  defendants  using  the  new 
'*  door  as  a  way  to  the  plaintiffs'  lane  and  also  i^stmining  the 
"  defendants  from  using  the  four  2^(ifualas  A,  B,  C,  D,  shown 
"  in  plan  in  the  judgment,  for  any  purposes  except  rnin  water. 

•'  It  is  further  ordered  that  if  after  this  the}-  continue 
"  using  any  parnala  for  escape  of  water  fix)ni  the  privy,  the 
*'  plaintiffs  can  claim  to  have  such  2^((rnala  closed." 

I  see  no  reason  f^jr  holding  that  this  decree  did  not  finally 
decide  that  the  appellant  could  not  use  the  door  in  suit  as  a  way 
to  the  lane,  or  the  spouts  in  suit  for  the  discharge  of  latrine 
water. 

The   fact   that  the  alleged  co-owners  of  the  lane  were  added 

(as  defendants  to  the  present  suit  does  not  prevent  the  above 
OjUestion  being  res  judicata  between  the  appellant  and  respon- 
dents, rts  judicata  being  as  remarked  in  Gopal  Das  v.  Gcf/i  hath 
Sircar  ('),  a  personal  matter  between  the  parties  and,  so  far  as 
those  parties  are  concerned,  the  question  is  concluded  for  ever. 

The  next  plea  that  there  can  be  no  res  jiidicata  because 
Ihe  only  issue  in  the  Court  of  first  instance  in  the  previous 
suit  was  as  to  the  antiquity  of  the  door  and  spouts,  has  no  force. 
The  appellant  did  not  then  plead  that  the  respondents  were  not 
owners  of  the  lane,  and  the  fact  that  the  lower  Appellate  Court 
propounded   several    points    for    decision    did  not   necessitate  a 

C)  XIJ  Calc,  L.R,  38.  '  " 
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remand  to  the  Court  of  fii'st  instance  inasmuch  as  the  decision  of 
thase  points  could  be  anivod  at  on  the  pleadings  and  the  evidence 
on  the  record. 

The  last  plea,  that  the  only  remedy  of  the  appellants  "was 
by  execution  of  decree  not  by  suit,  has,  in  my  opinion,  no  force 
having  regard  to  the  form  of  the  decree  of  the  lower  Appellate 
Court  in  the  previous  suit. 

That  decree  gave  the  appellant  a  locus  pcemtentise  and  an- 
ticipated that  execution,  in  accordance  with  the  previsions  of 
Section  200  of  the  Code  of  Civil  Precedure,  of  the  decree  then 
passed  would  not  afford  adequate  relief  in  the  event  of  the 
injunction  decreed  being  disol>eyed. 

The  suit  is  not  in  my  opinion  barred  by  any  rule  of  law, 
and  the  questions  in  dispute  are  re^  judicata. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


No.  13. 

Before  Mr,  Justice  Raid. 

SAFDAR  JANG,-  -  (Deffndaxt),— APPELLANT, 

Versus  [    Revision  Side. 

SHANK  A  R  SINGH,— (Plaintiff),- RESPONDENT. 

Civil  Revision   No.  988  of  1902. 

Bevuion — Chief  Courtis  foicers  of  revision — Revision  from  a  decree  in  a 
auit  to  recover  possession  under  Section  9  of  the  Specific  Relief  Act. 

Held,  that  a  decree  in  a  suit  for  the  recovery  of  possession  under  Sec. 
tion  9  of  the  Specific  Belief  Act  in  Tavonr  of  the  plaintiff  is  not  open  to 
revigion  by  the  Chief  Court,  on  the  ground  that  the  Court  below  has 
misapprehended  and  misrepresented  the  evidence,  oral  and  documentary, 
on  the  record  where,  on  the  allegations  contained  in  the  plaint,  the  plaintiff 
had  a  cause  of  action  and  the  Court  had  jurisdiction  to  entertain  the  suit 
and  the  errors  attributed  by  the  petitioner  to  the  Court  below  were  in- 
trinsic to  the  inquiry  and  decision. 

Bira  Singh  V.  Bhana  (^),  Joti  Mai  v.  Coatcs  ('^),  G^ise  y.  Jaiaraj  {^) 
Shiva  Sothaji  v.  Joma  Kashinath  (*),  Bhundal  Panda  v.  Pandol  Pos  Potil  (''), 
and  Kashinath  Sukharnm  v.  Nana  ("),  cited.  Narain  Das  v.  Manohar 
Lai  ("),  Sant  Singh  v.  Gliasita  (*),  Tarini  Mohan  Mozumdar  v.  Ouvga 
Pro»ad  Churkerhutty  (»),  and  Sonaton  Shome  v.  Sheikh  Helim  {^'')^  refer- 
red to. 


(>)    OP.  R.,  1894.  («)  /.  L.  R,  JiXI  Bom.,  731. 

('»)  15  P.  R.,  1901.  C)  21  P.  R.,  J898,  F.  IJ. 

C)  I.  L.  R.,  XVAll.,40o.  («)  21  P.  R.,  190'> 

C)  \I.  L.  R.,  VII  Rom  ,  Ui.  (»)  /.  L.  R.,  XIV  Ca?c.,  C49. 

(»)./.  L.  R.,  XII  Bum.,  221.  (>'>)  C  Culc.,  W.  N„  Ciii. 
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Petition  for   revision    of  the   decree   of  W.    A.  Harris,    E^qnite^ 
District  Judge,  Amntsar,  dated  I3'h  March  1902. 
Muhammad  Shall  Din,  for  petitioner. 
Madan  Gopal  and  Todar  Mai,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :-- • 
12th  Dec.  1902.  Rrid,  J. — The  question  for  decision  is  whether  a  decree   in 

a  possessory  suit  under  Section  9  of  the  Specific  Relief  Act,  in 
favour  of  the  plaintiff,  is  open  to  revision  by  this  Court  on  the 
ground  that  the  Court  below  has  misapprehended  and  misre- 
presented the  evidence,  oral  and  documentary,  on  the  record. 

In  support  of-a  preliminary  objection  that  revision  does  not 
lie  counsel  for  the  respondent  cites  Eirn  Singh  v.  Bhana  (^), 
Joti  Mai  Y.  Gontes  (^)f  Shiva  NatliajoY.  Joma  Kashinath  (^)  at 
page  872,  Bhundal  Panda  v.  Pandol  Pos  Potil  (*),  Kashinath 
Sal'haram  Kulkarni  v.  Nana  (•'^),  and  Guise  v.  Jaismj  ("). 

Counsel  for  the  petitioner  cites  Narain  Das  v.  Manohar  Lai  (^ ), 
Sant  Singh  v.  Ghasita  (^),  Tanni  Mohon  Mo^unular  y.  Gunga 
Prasad  Chuckerhuffy  (°),  and  Sonaton  Shame  v.  Sheikh  Helim  (i^). 

The  two  last  cited  authorities  appear,  from  the  reports,  to 
deal  with  cases  in  which  the  Court  had  interfered  under  Section 
15  of  the  Charter,  and  it  was  held  that  on  the  plaint  in  each  case 
the  plaintiff  had  no  cause  of  action  under  Section  9  of  the  Speci- 
fic Relief  Act,  the  allegation  in  the  plaint  being  that  he  was  in 
constructive,  not  in  physical,  possession.  In  Narain  Das  v. 
Manohar  Lai  (^),  it  was  held  by  Roe,  C.J.,  that  this  Court  should 
in  exceptional  cases  interfere  in  revision,  although  the  aggrieved 
party  had  a  remedy  by  suit.  In  Sant  Singh  v.  Ghasita  (s)  the 
Court  interfered  in  revision  with  an  order  which  was  ultra  vires 
and  without  authority,  although  the  petitioner  had  failed  to 
appeal  from  a  subsequent  decree  of  the  Court  below  based  on  the 
petitioner's  failure  to  obey  that  order. 

The  authorities  cited  for  the  respondent  are  more  in  point. 

In  Bira  Singh  v.  Bhana  (0  it  was  held  that,  however 
erroneous  a  decision  might  be  upon  the  merits,  whether  in  con- 
clusions drawn  from  the  evidence  or  in  the  application  of  the  law 
to  the  facts,  it  is  not  an  irregularity  to  give  a  wrong  decision 
upon  the  merits.     In  Joti  Mai  v.  Coates  (2),  it  was  held  that  this 


(0    9P.R.,  1894.  («)  7.  L.  R.,  XV  All,  405. 

(^)  15  P.  R„  1901,  (7)  21  P.  R.,  1898.  F.  B. 

(=)    I.  L.  R.,  VII  Bom.,  341,  F.  B.    («)  21  P.  P.,  1902. 
(*)  I.L.  P.,  XII  Bom.,  221.  (a)  /.  L.  P.,  XIV  Gale,  649. 

(*)   1.  L,  P.,  XXI  Bom,,  731.  (i")  6  Culc.,  W.  N.,  616. 
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Court  will  not,  as  a  gcnoral  rule,  exercise  its  revisional  powers 
so  long  as  the  injuitjd  party  has  another  remedy.  Guide  v.  Jat's- 
raj  (^)  is  to  the  same  effect. 

Tn  Shica  Xathaji  v,  Joma  Kashinath  (^),  above  cited,  at 
page  J^73,  it  was  held  that  where  a  decree  or  order  of  a  sub- 
ordinate Court  is  declared  by  the  law  to  be  for  its  own  purposes 
final  or  conclusive,  though  in  its  nature  provisional,  as  subject 
to  displacement  by  a  decree  in  another  more  formal  suit,  the 
Court  will  have  i^egard  to  the  intention  of  the  legislature  that 
promptness  and  certainty  should,  in  such  cases,  be  in  some 
measure  accepted  instead  of  judicial  perfection  ;  and,  where  the 
alleged  or  apparent  eri-or  consists  in  a  misappi-eciation  of  evi- 
dence, or  misconstruction  of  the  law,  intrinsic  to  the  inquiry  and 
decision,  it  will  respect  the  intended  finality,  and  will  intervene 
peremptorily  only  when  it  is  manifest  that,  by  the  ordinary  and 
prescribed  method,  an  adequate  remedy,  or  the  intended  remedy, 
cannot  be  had. 

In  Bhundal  Fanda  v.  PandolPos  Potil  (*),  above  cited,  the 
Court  found  that  the  Court  below  had  jurisdiction  under  Section 
9  of  the  Act,  the  right  claimed  coming  within  the  denomination 
of  movable  property,  and  declined,  on  the  ground  that  the 
injured  party  had  a  remedy  by  suit,  to  deal  with  a  well  founded 
objection  to  the  procedure  of  the  Court  below. 

Kaahiuath  Sukharam  Kulkanti  v.  Nana  (*),  above  cited, 
is  to  the  same  effect,  though  the  suit  was  not  under  the  Specific 
lieHef  Act. 

,  The  holder  of  a  possessory  deciee  can  be  ejected  by  the 
holder  of  a  decree  in  a  suit  in  ejectment  based  on  title,  and  on 
the  authorities  cited  the  petitioner  has  shown  no  cause  for  inter- 
ference in  revision.  The  fact  that  he  will  have  to  establish  his 
title  afEords  no  ground  for  interference. 

On  the  allegations  contained  in  the  plaint  the  Court  below 
had  jurisdiction  to  entertain  a  suit  under  Section  9  of  the  Act, 
the  plaintiff  had  a  cause  of  action,  and  the  errors  attributed  by 
the  petitioner  to  the  Court  below  are  intrinsic  to  the  inquiry 
and  decision. 

The  application  is  rejected  with  costs. 

AppUc  at  Ion  dum  isse  <i. 


i^)  I.L.R.,XV  All.,^05.  (')/.  L. /?.,  A7/  flom.,  221, 

(«)  /.  L.  ti.,  VII  Bom.,  :U1,  F.  13.     .  (*)  i.  L.  R.,  XKl  Bo7(i.,  731. 
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No.  14. 

Before  Mr,  Justice  Reid  and  Mr,  Justice  Roherlifon, 

KHAIRU  AND  0THER3,-(DEFENDANrs),— APPELLANTS, 
Appellate  Side.  \  y^^^^^^ 

FATTU  AND  OTHEUS,-(PLAiNriFFs),~RESPONDKNrS, 
Civil  Appeal  No.  974  of  1899. 

Custom— Alienation— Gift     by   sonfens     proprietor — Awans     of    niaujsa 
Dhanal,  Jullundur   District— Competencij    of  sonless  proprietor   to  make   a 
gift  to  his  dmighter  and  her  son  in  the  presence  of  his  collaterals   in   the   third 
degree. 

In  a  case,  the  parties  to  which  were  Awans  of   mattza  Dhanal    in   the 
Jallundar  tahsU,  found,  that  a  gift  of  ancestral  land  by  a  sonless   proprie- 
tor in  favour  of  his  daughter  and  her  son  was  valid   by   custom   in     the 
presence  of  agnates  in  the  third  degree. 

Aulia  V.  Alu  ('),  Sher  Muhammad  v.  Phula  (-),  Nura  v.  Tora  (^),  and 
Ali  Muhammad  v,  Dulla  {*)  referred  to. 

Further  apped  from  the  decree  of  A.    Ktnsirtgton^  Esqiure,    Divu 
sional  Judge,  Jtdlundar  Division,  dated  lith  April  1899. 

Browne,  for  appellants. 

Vishna  Singh,  for  respondents. 

The  judgment  of  the  Court  was  delivei^d  by 

20th  Nov.  1902.  Keid,  J. — The  finding  on  remand  is  in  favour  of   the   appel- 

lants. 

Both  Courts  bslow  are  now  agreed  that  the  gift  in  suit,  by  a 
sonless  Awan  of  mauza  Dhanal  in  the  Jullundur  tahsU  to  his 
daughter  and  her  son,  was  valid  in  the  presence  of  collaterals  in 
the  third  degree  from  the  common  ancestor. 

♦  ,  The  only  authority  cited  against  this  finding  is  a  decision   of 

the  Additional  Divisional  Judge,  Jullundur,  of  the  11th  December 
1903,  which  dealt  with  a  mortgage  to  a  stranger. 

Against  this  there  is  a  decision  of  the  Divisional  Judge, 
Jullundur,  of  the  1st  November  1897,  dealing  with  a  gift  to  a 
son's  daughter.  Atdia  v.  Ahi  (^),  Sher  Muhammad  y.  Phula  C*), 
.Nwra  v.  Tom  (*),  and  Ali  Muhammad  y.  Dulla  (*)  have  been 
cited  by  the  lower  Appellate  Court  in  support  of  its  finding.  We 
see  no  reason  to  differ  from  that  finding,  and  we  decree  the  appeal 
with  costs,  restoring  the  decree  of  the  Court  of  first  instance. 

Appeal  alloivtd, 

(0  49  I',  n.,  1808.         (3)  46  P.  /?.,  1900. 
{*)  d  P,  R.,  1899.         (♦)  20  P.  Ii„  1901. 
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No.  15. 

Bejore  Mr.  Justice  Chatterji  and  Mr.  Justice  Harris, 

LABH  SINGH,— (Plaintiff),— APPELLANT,  ") 

Versus  >  Atpbllite  Side. 

GOPI  AND  OTHERS,— (Defendants), -RESPONDENTS.      3 

Civil  Appeal  No.  689  of  1899. 

Custom — Alienation— Suit  by  reversioner  to  enforce  his  right  in  respect 
to  land  on  the  ground  that  the  alienation  had  been  made  without  necessity 
which  alienation  had  already  been  challenged  by  his  ancestor  on  the  ground 
of  pre-emption  only — Locua  standi — Waiver — Necessitt/. 

One  M.  S.  sold  half  of  bis  land  to  the  defendants  in  1862,  whereon 
the  grandfather  of  the  present  plaintiff  brought  a  suit  to  enforce  his 
right  of  pre-emption,  but  his  suit  was  eventually  dismissed  as  he  was 
unable  to  deposit  the  purchase-money.  Shortly  Eifter  M.  S.  mortgaged 
the  remaining  half  of  hia  land  and  the  grandfather  of  the  plaintiff  again 
brought  a  suit  which  was  compromised  between  the  parties,  the  plaintiff's 
grandfather  paying  the  mortgage -money  and  interest  to  the  mortgagees. 

In  neither  of  these  suits  did  the  plaintiff's  grandfather  challenge 
the  power  of  M.  S.  to  sell,  or  alleged  that  the  sale  or  mortgage  was  with- 
out consideration  or  necessity,  and  as  a  fact  he  finally  agreed  to  pay  the 
amount  mentioned  in  the  purchase-deed,  and  in  the  second  he  actually 
took  over  the  mortgage.  In  1897  the  plaintiff  filed  the  present  suit 
in  respect  of  the  sale  in  1862  on  the  ground  that  it  was  without  necessity 
and  did  not  bind  him. 

Held,  that  the  plaintiff's  grandfather  by  bringing  his  suit  for  pre-emp. 
tion  on  the  sale  in  dispute  abandoned  any  right  he  had  to  challenge  it  on 
the  ground  of  want  of  necessity  or  other  reason  snfficient  to  make  it  void- 
able by  him.  Such  a  suit  raised  a  presumption,  which  of  course  was  not 
conclusive,  that  the  sale  was  not  bad  on  the  ground  of  necessity,  but 
it  necessarily  waived  all  right  to  set  it  aside  for  want  of  necessity,  a-nd 
that  the  plaintiff  was  bound  by  the  waiver  on  the  part  of  his  grand- 
father, and  on  that  account  precluded  from  succeeding  in  the  present  claim. 

Held,  also^  that  the  abova  facta  certainly  establish  that  there  is  some 
proof  that  the  sale  was  not  an  improper  one  and  was  for  necessity,  and 
that  in  such  cases  if  conclusive  evidence  as  to  necessity  was  not  forth- 
coming it  was  due  tp  the  plaintiff's  laches  and  delay  in  bringing  the  suit. 
That  it  would  be  unjust  to  expect  the  purchaser's  sons  and  grandsons 
to  be  able  to  supply  strict  proof  in  1897  of  the  reasons  which  led  the  seller 
to  transfer  his  land  in  1862. 
Further  ajypeal  frtvi  the  decree  of  D.  C.    JohislonCf    Esquire, 

Divisional  Judye,  Lahore  Vividcn,  dated  4ith  March  1899. 

Moriou  and  Sangain  Lai,  for  appellant. 

Beecliey,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Chatterji,  J.— This  is  a  suit  to  rocovor  possessiou  of  laud  sold      \Qh  Dec,  1902» 
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by  one  Mahtab  Singh  in  1862,  by  a  person  who  is  a  descendant 
of  the  seller's  great-grandfather  Sajan  Singh,  on  the  ground  that 
the  sale  was  without  necessity  and  does  not  bind  him.  It  appears 
that  in  August  1864  Kahan  Singb,  grandfather  of  the  plaintiff, 
sued  for  pre-emption,  and  in  those  proceedings  he  did  not  challenge 
the  power  of  Mahtab  Singh  to  sell,  or  allege  that  the  sale  was 
without  consideration  or  necessity,  and  he  finally  agreed  to  pay 
the  price  stated  in  the  deed.  He  failed,  however,  to  pay  the  money 
into  Court,  though  time  was  allowed  him,  and  the  suit  was  dis- 
missed.    In   1866  Mahtab  Singh  mortgaged  the  remainder  of  his 

land  to  the  defendants  for  Rs.  359,  and  Kahan  Singh  again 
-  claimed  pre-emption,  and,  by  an  amicable  settlement  with  the  latter 

in  December  that  year,  was  allowed  to  redeem  the  land  and  to  take 

possession  on   payment  of   the   mortgage-money    and    interest. 

Mahtab  Singh  died  about  five  years  before  the  institution  oE  the 

present  suit. 

The  first  Court  held  that  plaintiff  Avas  bound  by  his  grand- 
father's act  and  could  not  sue,  and  that  the  sale  was  for  valid 
necessity,  and  dismissed  the  claim.  The  Divisional  Judge  upheld 
the  decree  on  the  second  ground,  being  of  opinion  that  the  proof 
of  necessity  adduced  by  the  defendants  must  be  held  to  bo 
sufficient  under  the  circumstances  of  the  case.  He  thought 
that  the  suit  of  Kahan  Singh  for  pre-emption  did  not  create  an 
estoppel,  but  was  at  least  an  admission  that  the  alienation  was 
not  an  improper  one. 

These  grounds  are  challenged  before  us  in  appeal.  We  are 
disposed  to  think  that  Kahan  Singh,  by  bringing  his  suit  for  pre- 
emption on  the  sale  by  Mahtab  Singh,  abandoned  any  right 
he  had  to  challenge  it  on  the  ground  of  want  of  necessity,  or 
other  reason  sufficient  to  make  it  voidable  by  him.  Such  a  suit 
raised  a  presumption  which  of  course  was  not  conclusive,  th  at 
the  sale  was  not  bad  on  the  ground  of  necessity,  but  it  necessarily 
^  waived  all  right  to  set  it   aside  for  want   of  necessity.     Wo   are 

disposed  to  think  also  that  plaintiff'  is  bound  by  the  waiver  on 
the  part  of  his  grandfather.  It  is  not  necessary  to  decide  in  this 
case  whetlier  under  Customary  Law  the  mere  silence  of  an 
ancestor  with  reference  to  an  alienation  that  injures  his  rever- 
sionary.right  to  the  property  transferred  will  bind  his  descendants, 
but  here  there  was  not  merely  silence  or  inaction,  but  positive 
action  in  order  to  preserve  those  rights.  The  person  in  enjoyment 
of  property,  or  entitled  to  the  right  to  object  to  the  alienation, 
must  be  allowed  a  certain  latitude  of  judgment  as  to  the   mode 
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in  which  the  property  or  the  right  should   be  protected   when  in- 
vaded or  put  in  jeopardy   by   others,    and   in   our  opinion  his 
successors  and   descendants   must  bo   held  to   bo  bound  by   the 
action  so  taken  by  him.     It  would  be  intolerable,  and  would   put 
an  end  to  all   finality  in   in'ocecdings    in  a  Court  of  Justice,  if   it 
wore    otherwise.     This   may   best   be   illustrated  by   a   concrete 
example,   suppose  a  landowner  governed  by  Customary  Law   is 
sued  in  respect  of   land  held  by  him  by  some  one   claiming   to   be 
a  relation  of  the   last  owner   and  to  be  a  co-heir.     He  finds   t^e 
claim   indisputable  and   thinks  it  best  to   admit   it,  and  a  decree 
is  passed   against  him,   and    the  successful  claimant  thereafter 
holds  the  land  for  many  years.     Should  his  descendants  or  colla- 
teral heirs   be  allowed  to  ignore  the  decree  after   his  death,   and 
alleging  that  the   admission  was  unauthorized   and  amounted  to 
waste  of  the  property  to    sue   for   recovery   of  possession   of   the 
land  decreed  ?     A  considerable   limitation   would  be   introduced 
in  the  rule  of  res  judicata  if  this  is  allowed.     Had  Kahan  Singh 
obtained  a  decree  for  pre-emption  and  recovered  the  property  on 
payment  of  the   price,  would  the  plaintiff  have   been   allowed   to 
set  aside  the  decree  on  the  ground   that  it  was   an   act  of   waste 
which    prejudiced  his   rights  ?     What   difference   does   it  make 
that  no  decree  was  obtained  in  this   case   because  the  purchase- 
money    was    not   deposited.     We   think   therefore     that    Kahan 
Singh's  waiver  binds  the  plaintiff  who  is  on  that  account  preclud- 
ed from  making  the  present  claim. 

But  assuming  that  the   act  of  Kahan   Singh   does   not   bar 
the  suit,  it  certainly  is  some   proof   that   the   sale   was   not   an 
improper  one,   and   was   for   necessity.     There  is  evidence   that 
Rs.  180   were   due  to  one  Shahzada.     If  further    evidence  as 
to  necessity   is  not   forthcoming,  it  is  due  to  the  plaintiff's  laches 
and  delay   in   bringing   the   suit.     It   is    unjust    to  expect   the 
purchaser's  sons  and  grandsons  to  be  able  to   supply  strict    proof 
in  1897  of  the   reasons   which  led   the  seller  to  transfer  his  land 
in  1862.     There  is  no  necessary   presumption  that  the  sale  was 
an  improper  one,    or  without   necessity,  and    Kalian  Singh's  own 
conduct  is  the  best  evidence  of  this.     In  the  former  suit  he  did  not 
urge  that  sale  was  made  without  necessity  or   without  considera- 
tion, but  merely  that  it  ought- to  have  been   made   to  him.     We 
agree  with  the  lower   Courts   that   under  the   circumstances  the 
onus  of  proof  of  necessity,  if   it   is    on  the   defendants,    has  been 
su fficicntly  disch  arged . 

The  appeal  is  dismissed  with   costs. 

Appeal  dismissed. 
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No.  16. 

Before  Mr,  Justice  Reid  and  Mr,  Justice  Robertson. 
KALA.  SINGH,— (Plaintiff),— APPELLANT, 
Appellate  Side.  ^  Versus 

BUTA  SINGH  AND  OTHERS,— (Defendants), - 
RESPONDENTS. 
Civil  Appeal  No.  520  of  1902. 
Custom— Inheritance — Right  to  succeed  to  wife  who  has  inherited  from 
her  father— Ancestral  proper  (y. 

Held,  that  among  Hindu  Jats  of  the  Moga  tahsil,  Ferozepore  District, 
a  husband  is  not  entitled  to  succeed  to  the  ancestral  property  in  posses- 
sion of  his  wife  inherited  from  her  father,  especially  where  her  possession 
was  only  permissive. 

Lehna  v.  Mussammat  Thahri  (^)  referred  to. 

Further  appeal  from  the  decree  of  T.  J.  Kennedy^  Esquire, 
Divisional  Judge^  Ferozepore  Division^  dated  ith  June  1902. 

Sham  Lai,  for  appellant. 

Browne,  for  respondents. 

Tlie  judgment  of  the  Court  was  delivered  by 

26th  Nov,  1902.  Reid,  J. — The  question  for  decision  is  whether  the  appellant 

is  entitled  to  possession  of  land  situate  in  the  Mogha  tahsil,  Feroze- 
pore, which  was  ancestral  in  the  hands  of  his  wife's  father,  and 
6n  the  death  of  the  father  was  in  the  possession  of  the  wife's 
mother,  and  on  her  death  was  in  the  possession  of  the  wife. 

.  TJie  appellant  alleged  that  his  wife,  Mussammat  Rami,  was 
absolute  owner  of  the  land  in  suit,  that  he  was  absent  from 
home  when  she  died  in  1900,  and  that  the  respondents  took 
possession  on  her  death  during  his  absence. 

He  has  never  alleged  that  he  was  khanadamad. 

On  the  death  of  Hukm  Singh,  father  of  Mussammat  Rami 
and  owner  of  the  land  in  suit,  mutation  was  effected  in  favour 
of  his  widow  Mussammat  Ghamai.  In  1852  the  appellant  was 
recorded  in  the  revenue  records  as  being  in  possession  of  the 
land,  as  son-in-law  of  Mussammat  Ghamai.  At  that  date  a 
son  of  his  was  alive.  On  the  death  of  Mussammat  Ghamai  in 
1864  mutation  was  effected  in  favour  of  Mussammat    Rami,   the 

(»)32P.  B.,1895. 
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patwari  reporting  that  there  werc  no  other  near  relations.  One 
of  the  defendant-respondents  is  great-grandson  of  Oagraj  Singh, 
founder  of  the  village,  and  grandfather  of  Hukm  Singh,  while 
the  other  defendant-respondents  are  great-great-grandsons  of 
Jagraj  Singh. 

It  is  admitted  that  Mussammat  Rami  continued  to  reside  in 
her  father's  house  after  her  marriage,  and  this  fact  at  counts,  we 
doubt  not,  for  her  being  allowed  to  be  recorded  as  owner  of  the 
ancestral  land  after  her  mother's  death,  though  married.  Article 
270  of  Rattigan's  "  Digest  of  Customary  Law,  "  relied  on  for  the 
appellant,  applies  only  to  a  woman's  personal  property  and  does 
not  apply  to  ancestral  land  in  her  possession  as  heir  or  successor 
of  her  father.  The  entry  at  page  18  para.  IV  of  the  Moga  Tahsil 
Customary  Law,  is  equally  inapplicable,  as  is  the  entry  at  page 
65  of  the  Bitcaj-i-am  of  that  tahsil^  cited  by  the  Court  of  first 
instance.  No  other  authority  has  been  cited  for  the  proposition 
that  the  appellant  succeeds  as  heir  to  his  wife. 

At  page  16  D  of  the  Customary  Law  of  the  Moga  tahsil  it 
is  recorded  that  all  tribes  except  a  few  Sayads  stated  that 
daughters  do  not  succeed  to  their  fathers  and  in  Lehna  v.  Mus- 
samrnat  Thakri  (^),  it  was  held  that,  in  a  village  community, 
where  a  daughter  succeeds,  either  in  preference  to,  or  in  default 
of,  heirs  male  to  property  which,  if  the  descent  had  been 
through  a  son,  would  be  "  ancestral, "  she  simply  acts  as  a  conduit 
to  pass  on  the  property  as  ancestral  to  her  sons  and  their  descend- 
ants, and  does  not  alter  the  character  of  the  property  simply 
because  she  happens  to  be  a  female. 

In  the  case  before  us  we  are  satisfied  that  the  possession 
of  the  daughter  was  permissive,  and  that  she  did  not  acquire, 
by  advei^e  possession,  an  estate  inheritable  by  her  husband. 

No  authority  for  decreeing  possession  to  the  husband  for 
his  life  has  been  cited. 

The  appeal  fails  and  is  dismissed  ;  but,  having  regard  to  the 
position  of  the  appellant,  to  the  length  of  time  during  which  his 
wife  was  allowed  to  remain  in  possession  and  to  the  fact  that  he 
did  not  set  up  a  claim  as  khanadamady  Avhich  the  respondents 
might  have  found  considerable  difficulty  in  meeting,  wo  leave 
the  parties  to  pay  their  own  costs  of  all  Gourta. 

Appeal  dismissed. 

"  0)32  P. «.,  1895.  ^       ~        " 
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No.  17. 

Before  Mr,  Justice  ClarTi,  Chief  Judge. 
j  BABU  :MAL,— (Defendant),— APPELLANT, 

Appjcllate  Side.  \  Versus 

\  SARDAR  SINGH,-(Plaintiff),~RESPONDENT, 

Civil  Appeal  No,  24  of  1902. 

Custom  -Pre-emption — Plaintiff  and  defendant  hoth  claiming  on  ground 
of  vicinage — Burden  of  proof. 

In  a  suit  for  pre-emption  of  a  house  situate  intlie  city  of  Delhi  on  the 
ground  of  a  superior  vicinage  inasmuch  as  the  pre-emptor'a  house  and 
the  house  sold  adjoined  on  one  side  and  opened  into  the  same  lane,  while 
the  vendee's  house  adjoined  the  house  sold  in  part  on  the  back  and 
opened  into  a  different  lane,  the  plaintiff  in  order  to  prove  his  claim  pro- 
duced two  witnesses,  who  could  give  no  instances  in  support  of  their 
statements^  held,  that  the  plaintiff  had  failed  to  establish  a  custom  under 
which  he  had  a  superior  right  to  claim  pre-emption  against  the  vendee. 

Mehtah  Roy  v.  Ainir  pjiand  (^),  Chaudhri  Khem  Singh  v.  Mus!,ammnt 

Taj  Bibi  {^),    Muhammad  Azim   Khan     v.    Nahir    (•''),    Naivah   Muhammad 

Mumtaz  All  Khan  v.  Khan  All   (*),   and   Mela  Ram  v.   Prema   (^)   cited. 

Muhammad  Salamatulla  v.  Jalal-ud-din  C'),  not  approved. 

Further  appeal  from  the  decree  of  S.  OlifforJ,  Esquire,  Divisional 

Judge,  Delhi  Division,  dated  2lst  June  1901, 

Madan  Gopal,  for  appellant. 

Isliwar  Das  and  Lajpat  Rai,  for  respondent. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  :— 

22nd  Dec.  1902.  Clark,  C.   J.— This  is   a   pre-emption   suit,   the   plaintiff's 

house  adjoins  the  house  sold  on  one  side  and  opens  into  the  same 
street,  which  is  a  kucJia  sai  hasta,  while  the  vendee,  defendant's 
house  adjoins  it  on  the  back  in  part,  but  defendant's  house  opens 
on  to  another  street  which  is  also  a  hucha  sarhasla. 

The  question  is  whether  plaintiff  has  a  superior  right  of 
pre-emption  to  defendant. 

For  defendant  the  following  authorities  are  quoted  :  — 

Mehiah  Boy  v.  Amir  Chand  (}),  Ghaudhri  Khem  Singh  v. 
Mussammat  Taj  Bibi  {'^),  Muhammad  Azim  Khan  v.  Nahir  (•^), 
Nawah  Muhammad  Mumtaz  AH  v.  Khan  Ali  (*),  and  Mela  Earn 
Y.  Prema  (^). 

They  are  cases  similar  to  the  present  case  in  many  respects 
and  they  clearly  establish  what   is   laid   down   by    Chatter ji,  J., 

(')  189  P.  R.,  1882.  (0     36  P.  R„  1897. 

0)     83  P.  R.,  1888.  (s)  109  P.  B.,  1900. 

C)i  192  P.  R,,  1888,  («)    24  P.  B.,  1887, 
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ill  tho  last  of  tbcsc  judgments  that  "  Tho  right  of  pro-cmption 
"  is  a  right  of  very  special  kind,  and  as  it  has  a  tendency  to 
"  hamper  free  disposition  of  property,  it  requires  to  be  clearly 
"  and  equivocally  shown  to  exist  before  it  is  enforced.  Considera- 
"  tion  of  equity,  convenience,  privacy,  exclusion  of  strangers 
"  and  the  like  doubtless  underlie  the  custom  of  pre-emption, 
**  but  the  law  requires  that  it  should  bo  proved  in  a  concrete 
*'  form,  and  it  is  not  open  to  the  Court  to  assume  tho  existence 
"  of  any  particular  incident  in  the  absence  of  proof,  merely  because 
"  such  incident  can  be  supported  on  those  considerations." 

For  plaintiff  Muhammad  Salamatulla  v.  Jalal-ud-din  Q)  is 
i-elied  upon,  where  Tremlett,  J.,  says:  "Wo  think,  however,  that 
"  the  same  principle  which  prefers  a  neighbour  to  one  who  is  not 
"oue,  would  give  a  preference  to  a  neighbour  through  whose  gate- 
"  way  and  over  whose  ground  the  house  is  approached  to  one  who 
"  is  only  a  neighbour  because  the  back  of  his  house  adjoins  the 
"  o.ne  sold,  but  whose  approach  is  from  a  different  side.  " 

In  that  case  there  was  no  doubt  an  extension  of  the  ground 
for  pre-emption  without  proof,  but  I  think  that  the  judgments 
quoted  above  show  that  such  an  extension  has  since  been  con- 
sistently disallowed  by  this  Court. 

Naicah  Muhammad  Mumtaz  Ali  v.  Khan  All  (2)  is,  like  this, 
a  Delhi  case,  and  is  quite  similar  to  this  case.  There  Stogdon, 
J.,  laid  down  '*  Vicinage  confers  the  right  in  towns,  but  vicinage 
"  of  one  kind  may  be  superior  to  vicinage  of  another  kind.  A 
"  plaintiff  who  comes  into  Court  and  asserts  that  his  vicinage  is 
"  of  a  superior  kind  to  that  of  defendant,  vendee  must  prove  his 
"  claim." 

I  hold,  therefore,  that  it  lay  upon  plaintiff  to  prove  that  his 
particular  forui  of  vicinage  gave  him  a  superior  right  of  pre- 
emption to  defendant. 

Tho  question  then  arises  whether  plaintiff  has  discharged 
this  onus. 

The  only  proof  is  the  evidence  of  two  witnesses,  who  can 
(piote  no  instance,  and  two  caseM",  oue  of  which  was  disposed  of  by 
compromise,  and  the  other  was  decided  on  another  point.  The 
District  Judge  has  relied  upon  the  evidence  given  in  that  case,  but 
the  evidence  given  in  that  case  is  not  admissible  in  this  caso  I  have 
no  hesitation  in  finding  that  plaintiff  has  not  discharged  tho  onus. 

(0  2J.  P.  a,  1887.        (»)  36  P.  «.,  1897^  ~" 
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I  therefore  accept  the  appeal  and  dismiss  the  suit  with  costs 

throughout. 

— —  Appeal  alloived. 

No.  18. 

Before  Mr,   Justice   Clarhj   Chief  Judge,   and   Mr,   Justice 

Bohertson, 

0.,— (Petitioner),— APPELLANT, 
Versus 
Appellate  Side,  i  CORESPONDENT, 

AND 

L  B.,— CO-RESPONDENT. 

Civil  Appeal  No.  418  of  1902. 

Divorce — Dismissal  hy  Single  Judge  of  application  for  dissolution  of 
marriage — Appeal  from  such  order  of  dismissal —Indian  Divorce  Act,  1869 
Section  5o— Punjab  Courts  Act,  ISSl-,  Section  9. 

Held,  that  an  appeal  lies  from  all  decreea  and  orders  passed  by  a 
Single  Bench  in  the  exercise  of  its  original  jurisdiction  in  proceedings 
under  the  Indian  Divorce  Act,  1869,  by  virtue  of  Section  55  of  that  Act 
and  Section  9  A  of  the  Punjab  Courts  Act. 

Appeal  from  the  decree  of  the  HorChle  Mr.   Justice   Beidy  Judge ^ 
Chief  Court,  dated  I2th  May  1 902. 
Grey,  for  appellant. 
Oertel,  for  respondent. 
Turner  and  Browne,  for  co-respondent. 

The  judgment  of  the  Court  was  delivered  by 

\6th  Nov,  1902.  Clark,    C.  J. — This  is  an  appeal    from  the  orc^er  of  the 

Hon'ble  Mr.  Justice  A.  H.  S.  Reid,  Judge  of  the  Chief  Court, 
Punjab,  dismissing  appellant's  petition  for  dissolution  of  mariiage 
and  damages. 

The  first  question  that  arises  is  whether  an  appeal  lies  from 
such  order  to  a  Bench  of  this  Court. 

The  law  on  the  subject  is  contained  in  Section  55  of  the 
Indian  Divorce  Act,  and  Section  9  of  the  Punjab  Courts  Act,  and 
the  rules  made  by  this  Court  under  that  section. 

The  parts  of  these  sections  that  are  applicable  are  Section  55  : 
"  All  decrees  and  orders  made  by  the  Court  in  any  suit  or 
**  proceeding  under  this  Act  shall  be  enforced  and  may  be 
"  appealed  from  in  the  like  manner  as  decrees  and  orders  of  the 
**  Court  made  in  the  exercise  of  its  original  civil  jurisdiction  are 
"  enforced  and  may  be  appealed  from  under  the  laws,  rules  and 
"  orders  for  the  time  being  in  force,"  Section  9  of  the  Punjab 
Courts  Act  runs— 
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"  Except  as  otherwise  provided  by  any  enactment  for  the 
"time  being  in  force,  an  appeal  from  any  decree  or  order  "[made 
*'by  the  Chief  Court — 

"(a)  In  cxcrciso  of  its  urigliial  jurisdiction  in  casen  with- 
"  drawn  from  other  Courts  nndor  Section  25  of  the 
"  Code  of  Civil  Procedure,  or 
**  (6)  in  exercise  of  any  other  original  jurisdiction  of  a  civil 
'•  nature  to  which  the  Chief  Court  may  by  rule  extend 
"  this  section, 
*'  shall  lie  in  the  cases  and  in  manner  following." 

The  rules  made  under  Section  9  (b)  by  the  Chief  Court  only 
extend  this  section  to — 

The  Indian  Succession  Act, 

The  Probate  and  "Administration  Act. 

The  Guardian  and  Wards  Act. 

They  do  not  extend  it  to  the  Indian  Divorce  Act.  For 
appellant  it  is  contended  that  the  decree  may  under  Section  55 
be  appealed  against  in  like  manner  as  the  decree  of  the  Court, 
made  in  exercise  of  its  original  civil  jurisdiction  under  the  laws, 
rules  and  orders  in  force,  and  that  the  appeal  from  a  decree  made 
in  the  exercise  of  its  original  civil  jurisdiction  is  provided  for  by 
Section  9  (a)  of  the  Punjab  Courts  Act. 

For  respondents  it  is  contended  that  Section  9  (a)  does  not 
apply  to  the  original  civil  jurisdiction  of  the  Court,  but  only  to  cases 
withdrawn  from  the  Court  under  Section  25,  Civil  Procedure  Code, 
and  that  the  appeal  should  have  been  provided  for  by  rule  under 
Section  9  (/>),  and  this  not  having  been  done,  that  no  appeal  lies. 

We  think  that  appellant's  contention  must  prevail.  This 
Court  has  no  original  civil  jurisdiction  in  ordinary  civil  cases 
except  in  cases  withdrawn  from  other  Courts,  and  Section  9  (a) 
therefore  provides  generally  for  an  appeal  from  a  decree  passed 
in  exercise  of  its  original  civil  jurisdiction  and  Section  55  gives 
in  decree  under  the  Divorce  Act,  the  appeal  provided  by  Section 
9  (a)  of  the  Courts  Act. 

We  have  referred  to  the  unpublished  judgment  of  Mr.  Justice 
Rivaz,  in  Civil  Appeal  No.  888  of  1894,  in  which  he  held  that  no 
appeal  lay  from  a  decree  nisi  by  a  single  Judge.  This  was  the 
judgment  of  a  single  Judge  and  the  question  is  not  discussed  at  any 
length,  but  after  giving  it  the  consldemtion  to  which  a  decision  by 
tliat  .ludgo  is  entitled  wo  arv3  nnablti  to  agree  with  tliat  decision. 

We  hold  that  the  appeal  lies  and  proceed  to  hear  tlie  appeal 
on  the  merits. 
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Appellate   Side. 


No.  19. 

Before  Mr.  Justice  Beid  and  Mr.  Justice  Rohertson, 

HAYAT  MUHAMMAD     AND  ANOTHER,— 
(Defendants),— APPELLANTS, 

Versus 

ALA  BAKHSH  AND  OTHERS,~(PLAiNTiFrs),— 

RESPONDENTS. 

Civil  Appeal  No.  1504  of  1899. 

Custom— Inheiitance — Waraicli  Jats  of  Gujrat  tahsil — Gift  of  ancestral 

property  to  davghtei's  son — Failure  of  direct  heirs   of  donee— Right  of  heirs  of 

dono7'  to  succeed  to  property  gifted  in  preference  to    those   of  donee— Suit  by  a 

reversioner  for    possession   of  immovable  property — Defendant   in   possession 

under  will  made  by  tedator  ivithout  title — Reversioner  not   barred   by   reason 

of  his  having  filled  to  contest  such  will  within  three  years. 

In  a  suit  the  parfciea  t)  wliicli  were  ^Yaraich  Jats  of  the  village  of  Kaka 
in  the  Giijr.it  District, /ojt/rU,  that  when  a  gift  of  ancestral  property  lias 
been  made  to  a  daughter's  son  in  virtue  of  thit  relationship  and  he  dies 
without  issue,  the  property  reverts  on  the  death  of  the  original  donee  to  the 
heirs  of  the  donor  and  not  to  those  of  the  donee. 

Held,  tliat  a  suit  by  a  reversioner  to  recover  possession  of  immovable 
property  in  the  hands  of  a  defendant  under  an  alleged  will  cannot  (where 
iha  tpstator  had  no  jDOwer  to  dispose  of  the  property  by  will)  be  baiTed  by 
reason  of  his  (the  reversioner)  having  failed  to  contest  the  validity  of  such 
will  within  a  period  of  three  years. 

Situ  Ram  v.  Raja  Ram  ('),  Muhammid  v.  llussammat  Umar  B>bi  {^), 
Oholam  Muhamnul  v.  Muh'imni  id  Balchsh  (^),  Fauja  v.  Kai^u  (*),  Busaunda 
Singh  V.  Ma^sammtt  Partab  Kaur  (^),  Gogan  v,  Taloha  («),  Ditta  v.  Muham- 
mad Bal-hsh  (!),  MnngatY.  Wazir  Singh  («),  Atia  v.  Uni>a  C^),  Aman  Ali  y. 
Masiammat  Amina  Begam  (i"),  and   Fatteh  Ali  v.  Abdulla  (")  referred  to. 

Further  appeal  from  the  decree  of  liai    Bahadur  Lai  i    Buta    Mai, 

Additional  Divisional  Judge,  Jhdum  Division,  dated  SO th 

'November  1899. 

Beechey,  for  appellants*. 
Minwala,  for  respondents. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of  the 
Court  delivered  by 

1st  Dec.  1902.  Robertson,  J.— The  facts  in  this  case  are  clear,  and  are  practi- 

cally undisputed. 


(')    12  P.  R.,  1892,  F.  B.  («)  163  P.  R.  1882. 

("-)  lv9  F.  /?.,  1893.  {■)UGP.R,  1884 

(=)      4  P.  R.  1891,  F.  B.  («)     82  P.  P.,  1885.' 

(-)  122  P.  72,1879.  («)      IP.  /M  886. 

(  =  )    r>3  P.  P.,  1882.  (>->)    46P.  P.,  1890. 

C^)  112  P.P.,  1900. 
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1m  March  1878  one  Fateli  Din,  a  Waraicli  Jat  of  the  Gujrat 
District,  gifted  tlio  land  in  question  to  one  Klian  Muhammad, 
who  was  a  son  of  Fateh  Din's  daughter. 

Subsequently  Fateli  Din  himself  assisted  the  coHaterals  in  a 
suit  in  Avhich  they  sought  to  revoke  or  cancel  the  gilt,  but  it  was 
upheld.  In  this  suit  plaintiffs  or  their  ancestors  were  joined,  but 
the  suit  was  dismissed  and  the  gift  maintained,  it  being  found 
that  Fateh  Din  Avas  competent  to  gift  the  land  to  his  daughter's 
son  and  had  done  so.  We  consider  it  clearly  established  that  the 
land  in  question  was  the  ancestral  land  of  Fateh  Din.  Khan 
Muhammad  obtained  possession  of  the  land  under  the  gift,  and  on 
his  death  in  1891,  his  own  father,  Gahna,  took  possession  of  the 
land.  It  is  alleged  that  Khan  Muhammad  devised  the  land  by 
will  to  Gahna,  and  a  Avill  purporting  to  be  executed  by  Kban 
Muhammad  and  the  execution  of  which  was  held  by  the  fiist 
Court  to  have  been  proved,  is  on  the  record.  Gahna  died  some 
three  or  four  years  before  this  suit  was  filed,  and  in  1899,  the  pre- 
sent plaintiffs,  collaterals  of  Fateli  Din,  sued  the  sons  of  Gahna 
for  possession  of  the  land  in  question,  on  the  allegation  that,  on 
Khan  Muhammad's  death  without  heirs,  the  lai  d  should  revert  to 
the  collaterals  of  the  original  donor  and  not  lo  the  natural  relatives 
of  the  donee. 

The  first  Court  found  in  favour  of  the  defendants,  holding 
that,  though  the  land  was  clearly  originally  the  ancestral  land  of 
Fateh  Din,  it  became,  by  the  ^ift,  the  self -acquired  property  of 
Khan  Muhammad,  who  c^ould  dispose  of  it  as  he  pleased,  and  who 
was  found,  as  a  fact,  to  have  devised  it  by  will  to  Gahna,  who  was 
his  heir,  even  in  the  absence  of  a  will,  in  preference  to  plaintiffs. 

The  lower  Appellate  Court,  on  appeal,  reversed  the  judgment 
of  the  first  Court  and  decreed  the  claim,  holding  that,  on  the 
death  of  Khan  Muhammad  to  whom  Fateh  Din  had  gifted  the 
laud  in  virtue  of  his  being  Fateh  Din's  daughter's  son,  without 
issue,  the  land  reverted  to  the  heirs  of  tlie  original  tlonor.  The 
learned  Divisional  Judge  mainly  relied,  in  support  of  the  view 
taken  by  him,  on  the  rulings  of  this  Court  lecoriled  in  Si  fa  liavi 
a)id  othrrs  v.  llaja  liavi  (^)  and  in  Muhammad  v.  Mn.^sanimat 
Umar  Bill  ('). 

From  this  decision  the  defendants,  the  brothers  of  Khan 
Muhammad,  have  filed  an  appeal  before  tin's  Court.  It  is  sonio- 
what  curious  that  no  case  exactly  on  all  fours  wilh   the  one  before 


(»)  12  P.  i?.,  1892,  F.  B.  CO  120  V,  It.,  1893. 
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us  has  yet  been  dealt  with  by  a  Division   Bench  of  this  Court  and 
published  in  the  Punjab  llecurd. 

The  learned  counsel  for  the  aj^pellants,  in  dealing  with  the 
authorities  relied  on  by  the  lower  A])pellate  Court,  urged  that,  as 
regards  Sit  a  Earn  v.  Iiaja  Tiain  (i)  the  case  before  the  Court  was 
one  of  adoption  and  the  finding,  which  is  really  of  authority,  is 
that,  in  case  of  an  adopted  son  dying  without  heirs,  the  property 
inherited  from  his  adoptive  father  reverts  to  the  heirs  of  the  adop- 
tive father,  and  not  to  the  natural  heirs  of  the  adopted  son.  It  is 
urged  that  this  does  not  cover  the  case  of  a  gift  with  possession  to 
a.  daughter's  son,  which,  it  is  urged  in  the  present  case,  conferred 
full  and  absolute  ownership.  There  can,  however,  be  no  doubt 
that  the  learned  Judges  of  the  Full  Bench  in  the  judgment  printed 
in  Sita  Ravi  v.  Baja  liani  Q)  treated  the  question  of  alienation 
by  gift  or  alienation  by  adoption,  as  standing  on  the  same  footing. 
On  page  62  of  the  volume  of  the  Punjab  Record  for  18^2,  the 
learned  Judge  remarks  : — 

"  I  think  there  can  be  no  doubt  that  the  principle  laid  down  in 
"  Gholam  Muhammad  v.  Muhammad  Bakhsh  (")  is  the  true  princi- 
**  pie  of  succession,  and  under  it,  the  persons  called  in  the  casebe- 
"  fore  us,  the  colUiterals  of  the  donor  or  adopter,  have  an  undoubt- 
*'  ed  right  to  succeed  in  preference  to  the  callaterals  of  the  donee  or 
"  adopted  son,  who  have  really  no  rights  of  succession  at  all." 
It  is  urged  upon  us  that  the  judgment  in  Sita  Ham  v.  Baja 
Bam  (^),  is  more  a  disquisition  upon  the  theory  of  agnatic  succes- 
sion than  a  decision  upon  points  before  the  Court,  and  that  the 
views  expressed  do  not  now  command  the  same  acquiescence  as 
they  once  did. 

No  doubt  it  is  true  that  the  learned  and  exhaustive  judgment 
reported  in  Sita  Bam  \.  Baja  Bam  (^),  does  discuss  the  whole 
subject  in  a  scientific  manner,  and  contains  some  views  which  may 
be  said  to  be  obiter  dicta.  But  although  it  may  be  said  with 
considerable  truth  that,  as  regards  one  particular  apparent  vari- 
ation from  the  pure  theory  of  agnatic  succession,  the  views  express- 
ed in  some  of  the  judgments  of  this  Court  from  1887  onwards 
have  not  been  altogether  supported  by  subsequent  enquiry  and  the 
opinion  of  those  best  informed,  we  are  unable  to  find  any  subse- 
quent judgment  of  this  Court  which  in  any  way  traverses  the 
general  view  expressed  in  Sit-j  Ham  v.  Baja  Bam  ('),  as  to  the 
main  principles  which  usually  govern  succession  to  ancestral  land 
in   this    province,   and    we    see    no   leason  ourselves  to  doubt,  as 

(0  12  P.  i?M  1892.        C)  4  P.  Rf  1891,  fTb! 
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x^gards  the  point  dealt  -wiili   in   that  judgment,   that  they  were 
quite  collect.     No   doubt   that  case  was  one  of  customary  adop- 
tion,  in  this  it  is  one  of  gift,  and   we  have  to  consider  whether  the 
principle  laid  down  in  Sita  Earn  v.  Eaja  Earn  (^)    covers  this  case 
also. 

It  is  no  doubt  correct  that  there  is  a  long  array  of  authorities 
prior  to  the  publication  of  Sit  a  liam  v.  Eaja  Earn  (')  which  take 
the  view  urged  on  us  by  Mr,  Beechey.  {Favja  v.  Kusu  (''^),  Dasaunda 
Singh  v.  Mtissammat  Partnb  Kaur  (^),  Gogan  v.  Taloka  (*),  Bitta 
v.  Mvliammad  Bal'Jinh  (^),  Mnngot  v.  Wazir  Singh  (°),  Atra  v. 
Unira  (^),  and  Aman  All  v.  Mtissammat  Ainlna  Begavi  (^)). 
Nearly  all  of  these  are  discussed  in  bita  Earn  y.  Eaja  Earn  (^), 
except  perhaps  Ai)iati  All  v.  Mu(<.^ammat  Ainlna  Begnm  (^),  and 
their  authority  is  therefore  much  minimised,  if  not  entirely  set 
aside,  by  the  later  Full  Bench  ruling. 

Turning  to  the  facts  in  this  case,  we  find  that  in  the  deed 
of  gift  by  Fateh  Din  to  Khan  Muhammad,  dated  17th  March  1898, 
the  gift  is  said  to  be  made  to  Khan  Muhammad  as  Fateh  Dia's 
daughter's  son,  in  the  absence  of  male  issue. 

In  1880  a  suit  was  brought  by  Maula  Dad  and  Kadar  Dad 
against  Fateh  Din  and  Khan  Muhammad,  traversing  Fateh  Din's 
right  to  make  the  gift  in  their  presence.  Fateh  Din  sided  with 
the  collaterals,  but  the  gift  was  upheld.  This  may  be  held  to 
have  established  Fateh  Din's  right  to  gift  ancestral  land  to  his 
daughter's  son,  but  it  in  no  way  decides  who  is  entitled  to  sue 
ceed  when  that  daughter's  son  dies  without  direct  male  heirs,  as 
has  now  occurred. 

We  have  heard  counsel  for  the  appellants  fully,  and  we 
see  no  reason  to  hold  that  Khan  Muhammad's  own  natural  i-e- 
lations  were  entitled  to  succeed  to  the  land  gifted  to  him  by 
Fateh  Din,  specifically  as  his,  Fateh  Din's  daughter's  son.  The 
matter  is  discussed  in  a  somewhat,  though  not  precisely,  similar 
case,  by  Mr.  Justice  Rattigan  in  his  judgment  in  Fafteh  Ali  and 
others  v.  Abdullah  and  others  (°),  There,  however,  the  gift  had 
been  to  one  agnate,  a  grandnephew,  not  a  daughter's  son.  We 
think  it  clear  that  the  property  was  the  ancestral  property  of 
Fateh  Din,  that  it  was  passed  on  to  Khan  Muhammad,  as  daugh- 
ter's «on  in  virtue  of  a  customary  variation,  permitted   more   or 
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less  commonly  throughout  the  province,  from  the  principle  of 
pure  agnatic  succession  in  favour  of  the  daughter's  son  ^vho  is 
supposed  to  take  the  place  of  a  true  son,  and  that  is  passed  on  to 
Khan  Muhammad  as  ancestral  i^roperty  of  Fateh  Din's  family. 
On  Khan  Muhammad's  death  without  heirs,  we  cannot  see  any 
principle  of  custom,  law  or  justice,  under  Avhicli  the  property 
.  should  go  to  Khan  Muhammad's  own  relation.  The  actual  case 
before  us  is  not  dealt  with  in  the  volume  of  Customary  Law 
prepared  at  last  Settlement,  but  the  principles  to  govern 
the  case  seem  to  be  indicated  iiretty  clearly  in  the  answer 
to  question  13  at  page  iv. 

The  question  is,  "On  the  death  of  a  daughter  who  has  succccd- 
"  ed  to  ancestral  property  does  the  property  pass  to  collaterals  of 
"  the  daughter's  father,  or  collaterals  of  the  daughter's  husband  ?" 
All  Muhammadans  are  recorded  as  replying,  inter  alia^  that, 
"  if  a  daughter  to  whom  property  has  been  transferred  by  gift  dies  ' 
"  without  male  issue,  her  husband  succeeds  for  life  only,  and  on 
'*  his  death,  it  passes  to  the  collaterals  of  his  wife."  We  think 
the  same  principle  applies  wdien  the  gift  is  made  direct  to  the 
daughter's  son,  and  he  dies  childless. 

We  think  that  the  gift  was  clearly  intended  to  favour  Fateh 
Din's  daughter,  to  place  her  issue,  in  default  of  direct  male  heirs 
of  Fateh  Din's  body,  in  the  position  which  a  son  of  Fateh  Din 
would  have  occupied,  q^na  the  anccbtral  property  of  Fateh  Din, 
to  continue  Fateh  Din's  family  by  a  kind  of  legal  fiction.  Bat 
we  cannot  see  that  because  the  o^ift  was  held  to  bo  lei?al  and 
valid  to  Khan  Muhammad  as  a  daughter's  son,  that  therefore 
on  his  death  without  issue,  the  land  must  pass  to  persons  in 
whom  Fateh  Din  had  no  sort  of  interest,  and  presumably  no 
desire  whatever  to  benefit.  We  do  not  wish  to  lay  down  any 
general  principles  not  necessary  to  the  decision  of  this  case,  or 
to  stretch  any  theory  of  custom  beyond  its  legitimate  limits, 
but  as  regards  the  case  boforo  us,  we  think  that  it  has  been 
rightly  held  that  among  the  Waraich  Jats  of  the  village  of  Kaka 
in  the  Gujrat  District,  when  a  gift  has  been  made  to  a  daughter's 
sou  in  virtue  of  that  relationship,  and  that  daughter's  son  dies 
without  issue,  the  land,  if  the  auc3stral  land  of  the  donor  at  the 
time  of  the  gift,  reverts  on  the  death  of  the  original  donee  to  the 
heirs  of  the  donor  and  not  to  those  of  the  donee. 

One  word  only  need  be  added  regarding  the  alleged  will.  It 
is  urged  that  on  the  death  of  Khan  Muhammad  Gahna  took 
the  laud  in  question  under  a  will  executed  by    Khan  Muhammad, 
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and  that  no  suit  having  been  brought  to  contest  the  will   within 

three  yeai*s,  the  present  suit  is  out  of  time.   As  wo  have  held  that 

Khan  iMuhammad  had  no    power  to  dispose  of  the    property    by 

will,  it  was  not   necessary  to  get  tlie   will  set  aside,    and  the  suit 

is  therefoi'e  within   time.     The  appeal    accordingly  fails   and   is 

dismissed  with  costs. 

Appeal  dismhsed. 


No.  20. 

lypforeMr.  Justice  Be  id  and  Mr.  Justice  liohrrtson. 

NARAIN  SINGH,— PLAINTIFF.  \ 

Versus  J-  Reference  Sidf. 

H  A  YAT,— DEFENDANT.  J 

Civil  Reference  No.  15  of  1902. 

Moytgage~Possossii)7i — Suit  fov  possession  undet  the  terms  of  a  register- 
ei  mortgaje-deeJ,  wherein  in  aiditio-i  to  that  condition  other  clauses  intended 
to'operite  ly  ivay  of  conditional  sale  existed — Application  of  Section  9  C^) 
of  Punjab  Alienation  of  Land  Act  to  such  cases — Duty  of  Appellate  Court-' 
Procedure  —Punjab  Alienation  of  Land  Act,  IdOO. 

The  plaintiff  sued  for  possession  as  mortgagee  of  certain  Lmd  by  a  regis- 
tered deed  which  contained  a  condition  that  plaintiff  should  take  possession 
as  mortgagee  in  the  event  of  failure  to  pay  certain  instalments,  but  there 
were  two  other  clauses  in  the  deed  which  were  intended  to  operate  hy  way 
of  conditional  sale.  The  first  Court  gave  a  decree  for  possession  without 
making  any  reference  to  the  Deputy  Commissioner  nnder  Section  9  (2) 
and  (3)  of  the  Punjab  Alienation  of  Land  Act,  1900.  In  appeal  before  the 
Divisional  Judge  it  was  urged  that  the  deed  should  have  been  referred  to 
the  Deputy  Commissioner  and  that  that  course  should  now  be  taken  by  the 
Appellate  Court.  The  Divisional  Judge  referred  the  following  points  for 
the  decision  of  the  Chief  Court  : — 

(1)  Does  Section  9  (3)  of  the  Land  Alienation  Act  apply  to  a  ca.se 
in  Avhich  the  plaintiff  sues  on  a  mortgage  to  which  Section  9  (2) 
applies  but  does  not  sue  to  enforce  the  condition  intended  to 
operate  by  way  of  conditional  sale  ? 

(2)  Whether  when  the  lower  Court  has  wrongly  neglected  to  refer 
the  case  to  the  Deputy  Commissioner,  the  Appellate  Court  should 
pass  over  the  irregularity  ? 

(3)  Assuming  that  the  Appellate  Court  should  amend  the  irregular- 
ity of  the  lower  Court,  »Yhab  form  should  that  amendment 
take  ? 

Held— 

(I)  that  Section  9  (3)  apply,  but  in  cases  in  wJiich  the  plain- 
tiff not  only  dil  Viofc  sue  on  the  olauso  regarding  conditional 
sale,  but  surrenders  that  condition  altogether  and  agrees  of  hia 
own  motion  to   have   it   Rlrnck  out,  tho   ujorteatje  wonld  cease 
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to  be  one  inclading  such  a  clause  and  the  reference  to  the 
Deputy  Commissioner  would  be  no  longer  necessary,  as  there 
would  be  no  mortgage  before  the  Court  coming  within  the 
purview  of  Section  9  (2) 

(2)  that  the  provisions  of  Section  D  (2),  (:3)  of  the  Punjab  Alienation 
of  Land  Act  arc  imperative,  and  if  the  first  Court  passed  a 
wrong  order  it  in  clearly  the  duty  of  an  Appellate  Court  to  set 
it  right  ; 

(3)  that  according  to  the  provisions  of  Section  582,  Civil  Procedure 
Code,  the  Appellate  Court  should  proceed  in  the  same  manner  as 
a  Court  of  first  instance  would  proceed  to  decide  the  pralimi- 
nary  points  noted  therein,  and  thereafter  if  a  reference  to  the 
Deputy  Commissioner  is  still  necessary  under  Section  9,  it 
should  be  made  either  direct  or  through  the  lower  Court,  and 
in  those  cases  where  the  exercise  of  his  powers  under  the 
Alienation  of  Land  Act  by  the  Deputy  Commissioner  woiild 
not  dispose  of  the  case,  the  Civil  Court  making  the  reference 
should  dispose  it  of  after  the  Deputy  Commissioner  has  dis- 
charged his  duties  in  connectiou  therewith. 

Cafte  rof erred  hy  W,  Chevis^  Esqtciie,  Divisional  Judge ^  R-xwalpindi 
Division,  on  Qth  August  1902. 

Gurcliarau  Singh ,  for  plaintiff. 

Isliwar  Das,  for  defendant. 

The  judgment  of  the  Court  was  delivered  by 

22nd  Nov.  1902.  Robertson,  J. — This  case  comes  before  us  on  a  reference  from 

the  learned  Divisional  Judge  of  Rawalpindi. 

The  facts  are  as  follows  : — 

The  plaintiff  sued  on  a  mortgage  deed,  dated  27th  June  1897, 
for  possession  as  mortgagee  on  a  deed  which  provided,  infer  aliay 
ihat  if  certain  instalments  were  not  paid  the  mortgagee  could  take 
possession  of  the  mortgaged  land.  The  deed  went  on  to  recite 
that  if  the  whole  amount  of  the  mortgage -money  was  not  paid 
within  two  years  after  possession  had  been  taken  the  mortgage 
would  become  a  sale,  or  that  if  any  instalment  was  not  paid, 
then  after  two  years  from  that  date  the  mortgage  was  to  become 
a  sale, 

The  suit  was  to  enforce  the  right  of  possession  only,  not  of 
conditional  sale,  and  the  first  Court  gave  a  decree  for  possession 
without  making  any  reference  to  the  Deputy  Commissioner  under 
Section  9  (2)  and  (3)  of  the  Land  Alienation  Act. 

In  appeal  before  the  learned  Divisional  Judge  it  was  urged 
that  the  deed  should  have  b3en  referred  to  the  Deputy  Commis- 
sioner for  action  under  Section  9  (2)  of  the  Punjab  Land  Aliena- 
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tion  Act  and  thai  that  courso  should  be  talcen  by  the  Appellate 
Court.  The  plaintiff  urged  that  no  such  rePoreujj  was  nocos-^ary 
as  no  attempt  was  being  made  to  enforce  the  clause  relating  to 
conditional  sale,  the  claim  being  for  possession  only,  and  further 
urged  th:it  defendant  had  waived  the  right  to  reference  to  the 
Deputy  Commissioner. 

'JMie  learned  Divisional  Judge  bus  found  that  the  mortgagor 
is  a  member  of  an  ngricultural  tribe,  the  mortgagee  being  a  Khatri. 

The  learned  Divisional  Judge  has  referi*ed  the  case  on  the 
following  points :  — 

(1)  Does  Section  9  (3)  of  the  Land  Alienation  Act  apply  to 
a  Ciise  in  which  the  plaintiff  sues  on  a  mortgage  to  which  Section  9 
(2)  applies  but  does  not  sue  to  enforce  the  condition  intended  to 
operate  by  way  of  conditional  sale  r 

To  this  we  would  reply  that  Section  9  (8)  does  apply.  But 
in  cases  in  which  the  plaintiff  not  ocly  does  not  sue  on  the  clause 
ivgarding  conditional  sale,  but  surrenders  that  condition  alto- 
gether, and  agrees  of  his  own  motion  to  have  it  struck  out,  in  our 
opinion  the  mortgage  would  cease  to  be  one  including  such  a 
claose  and  the  reference  to  the  Deputy  Commissioner  would  be 
no  longer  necessary  as  there  would  be  no  mortgage  before  the 
Couit  coming  within  the  purview  of  Section  9  (2).  Under  that 
section  and  sub-section  the  mortgagee  would  have  the  option  of 
maintaining  the  mortgage  in  this  case,  minu.'^  the  clause  regarding 
conditional  sale.  The  Deputy  Commissioner  could  only  put  him 
in  the  position  in  which  he  has  alieady  put  himself,  and  a  refer- 
ence would  bo  unnecessary  and  futile.  The  counsel  for  the 
plaintiff  has  definitely  before  us  abandoned  all  the  clauses  and 
conditions  relating  to  conditional  sale  and  agrees  to  their  being 
considered  null  and  void.  The  case  can  therefore  proceed  now 
without  reference  to  the  Deputy  Commissioner. 

(2)  The  next  question  referred  is  *'  whether  when  the  lower 
"  Court  has  wrongly  neglected  to  refer  the  case  to  the  Deputy 
"  Commissioner  the  Appellate  Court  should  pass  over  the  irregu- 
"  larity." 

To  tliis  wo  would  reply  that  the  provisions  of  Section  9  (2) 
(:^)  of  the  Land  Alienation  Act  are  imperative,  a»id  if  the  first 
Court  has  passed  a  wrong  order  it  is  clearly  the  duty  of  the 
Appellate  Court  to  set  it  right.  The  power  and  duties  of  an 
Appellate  Court  in  this  connection  are  of  course  precivsely  the 
same  as  (hoKc  of  the    first  Court;   there    is   nothing   wluitevej*   in 
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clause  9  of  the  Land  Alienation  Act  to  take  proceedings  taken 
in  accordance  with  that  section  out  of  the  purview  of  Section  582, 
Civil  Procedure  Code. 

The  third  question  referred,  which  has  been  in  great  part 
disposed  of  by  the  remarks  recorded  above,  is — 

(3)  Assuming  that  the 'Appellate  Court  should  amend  the 
irregularity  of  the  lower  Court  what  form  should  that  amendment 
take  H 

With  regard  to  this  we  would  call  the  attention  of  the  lower 
Appellate  Court  to  Section  582,  Civil  Procedure  Code,  and  to  the 
Circular  Memo,  of  this  Court  Ko.  3—1118  G.  of  1902  (printed  in 
the  Piuijab  Record,  Executive  for  April,  Ma 3^,  June,  \\  5).  The 
Appellate  Court  should  proceed  in  the  same  manner  as  a  Conrt 
of  first  instance  would  proceed  to  decide  the  pieliminary  points 
noted  therein.  Having  done  so,  if  a  reference  to  the  Deputy 
Commissioner  is  still  necessaiy  under  Section  9,  the  reference 
should  be  made  either  direct  or  through  the  lower  Court,  and  if 
the  case  is  one,  like  the  present,  in  which  the  exercise  of  his 
power  under  the  Land  Alienation  Act  by  the  Deputy  Commis- 
sioner will  not  dispose  of  the  cnse,  the  Deputy  Commissioner 
should  be  requested  to  return  the  record  after  discharging  his 
duties  in  connection  therewith,  to  the  Civil  Court  making  the 
reference,  for  the  further  disposal  of  the  case. 

As  the  plaintiff  did  not  clearly  renounce  the  clauses  in  the 
mortgage-deed  in  the  first  Court,  we  direct  that  he  shall  pay 
the  costs  of  this  reference. 

The  case  will  now  be  returned  to  the  lower  Appellate  Court 
for  disposal  according  to  law. 


No.  21. 

Before  Mr.  Justice  Reid. 

RAMCHAND,— (Plaintiff),— APPELLANT, 

Appellate  Side.  \  •  Versus 

SANDALKHAN,— (Defendant),— RESPONDENT. 

Civil  Appeal  No.  318  of  1902. 

Mortgage— Conditional     sale- Foreclosure—Regulation   XVII  of   1806 
Section  7~Validity  of  notice  of  foreclosure. 

It  is  essential  to  the  vahdity  of  a  notice  of  foreclosure  under  Section 
8  of  Regulation  XVII  of  1806  that  it  shall  inform  the  mortgagor  that  he 
must  within  the  year  redeem  the  property  in  the  manner  provided  for  by 
Section  7  of  the  Regulation.  In  a  case  where  the  notice  issued  was  headed 
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**appUcationforis8ueofa  notice  of  foreclosure  under  Sections  7  and  8  of 
"  Regulation  XVII  of  ISOG,  "  and  notified  *'  that  if  ym  shall  not  redeem  the 
•'  said  property  in  the  manner  provided  for  in  the  foregoing  section  of  the 
said  Rcjulation;'  held,  that  tlio  omission  to  specify  Section  7  was  a  fatal 
defect  to  the  validity  of  tlio  notice,  as  there  was  no  notice  which  of  the 
two  sections  mentioned  in  the  heading  was  referred  to. 

Mul  Raj  y.  Ear sa  Singh  {^),  Wasaxca  Singh  v.  Rura  (-),  and  Achhar 
Mai  y,  Uuhnan  {^)  citQd.  Wali  Muhammad  v.  Runji  Das  ('),  Mu^^sam- 
mat  Sardariy.Chiranji  Lull,^),  andJiwan  Ram  v.  Amir  Beg  (")  referred  to. 

Further  ap2)eal  from  the  decree  of  Major    0.  0.  Bcadon,  Divisional 
Jndgc,  JuUundur  Vivtsion,  dated  Srd  February  1902. 

Isliwar  Das,  for  appellant. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

Reid,  J. — The  facts  are  stated  in  the  judgment  of  the  lower  dth  Dec.  1902. 
Appellate  Court,  which  has  found  that  the  notice  of  foreclosure 
under  Regulation  XVII  of  180G  was  defective.  That  Court  has 
also  found  that  a  lease  relied  on  by  the  appellant  was  inadmis- 
sible in  evidence,  being  unregistered,  and,  even  if  admissible,  w-as 
not  assented  to  by  the  respondent  with  full  knowledge  of  its 
terms. 

The  respondent  now  denies  the  execution  of  this  lease  and, 
inasmuch  as  the  appellant's  object  in  tendering  it  is  to  prove  the 
sale  set  up  by  him,  I  concur  in  the  finding  that,  being  compul- 
&orily  registerable  under  Section  17  of  the  Registration  Act,  it  is 
inadmissible  under  Section  49  of  the  Act.  I  am  unable  to  hold 
that  the  passages  of  the  lease,  which  dealt  with  the  change  of 
possession,  were  mere  recitals  of  a  transfer  already  effected 
unless  it  be  held  that  the  foreclosure  proceedings  were  valid. 
The  pleader  for  the  appellant  cites  Walt  Mtihammad  v.  llamji 
Das  (^),  Mussammat  Bardari  v.  Chiranji  Lai  ('),  and  Jkvaii 
Earn  v.  Aviir  Beg  {'^),  ior  the  contention  that  defects  in  form 
do  not  invalidate  the  notice  of  foreclosure.  In  those  cases  it  was 
held  that  a  misdescription  of  the  Regulation,  or  the  substitution 
of  the  words  "  pay  off  the  mortgage  debt "  for  "  redeem  the 
property  mortgaged  "  in  the  notice  under  Section  8  of  the  Regula- 
tion did  not  render  the  notice  void. 

In  Mill  Raj  Y.  Harsa  Singh  {^)  it  was  held  that  it  id 
essential  to  the  validity  of  the  notice  that  it  should  under 
Section  8  of  the  Regulation   inform   the  mortgagor  that  ho  must, 

(1)    123  P.  i?.,  189:1.        (*)      5P.  B.,  1901. 
(•■')     24  P.  R.,  1805.         {')  28  P.  R.,  1001. 
(8)     28  P.  R.,  \m.        (")  38  P.  ii.,  1901. 
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within  the  year,  redeem  the  property  mortgaged  in  the  manner 
provided  by  Section  7,  and  that  a  mere  notice  that  the  mortgagor 
must  redeem  the  properly  mortgaged  within  one  year  docs  not 
comply  with  the  requirements  of  the  Regulation. 

This  ruling  was  followed  in  Wasnico  Singh  v.  Tivrn  (^),  in 
which  it  was  held  that  the  omi."=sion  fo  comply  with  piovisions 
of  the  Regulation  iu  this  respect  is  a  fatal  defect  which  vitiates 
the  whole  notice;  and  in  Achhar  Mnl  v,  H»'/.->/?Yjn  (2),  where  it 
was  contended  that  although  the  notice  did  not  contain  the 
words  "  in  the  manner  provided  for  by  Section  7  of  Regulation 
"  XVIT  of  1806,"  the  meaning  of  the  notice  clearly  was  that  the 
mortgagor  mnst  redeem  the  propeit}-  according  to  law. 

The  notice  in  suit  is  hended  "  appHraiirn  for  issue  of  a  notice 
"  of  foreclosure  under  Seciicns  7  and  b  ui  Regulation  XVII  of 
'•  1806,  in  iCFj-cct  of  TO  laiv  Is  nrd  9  iv  rh>f  (f  lard,  nnd  15 
'*  k'molx  and  II  nu:rlas  of  lai:d,  in  all  6(3  kiii.uh  of  land  (here 
*'  follow  the  numbers  of  the  fields)  mortgaged  under  mortgage 
'•  deeds  dated  the  21st  December  1889  and  2-2nd  March  1891 
"  for  Rs.  o08  principal  and  Rs.  321-4-6  profits,  or  in  all  for 
"  Ks.  829-4-6."  The  body  of  the  notice  contained  the  words, 
'*  It  is  notified  to  you  by  this  notice  that  if  you  shall  not  pay  up 
'*  the  entire  mortgage-money,  SiC,  noted  iu  the  application  and 
"  thus  redeem  the  said  6{}  lanals  of  land  in  the  manner  pro^ided 
*•  for  in  the  foregoing  section  of  the  said  Regulation  within 
*•  one  year  from  the  date  of  the  notification,  the  mortgage  in 
*'  respect  of  66  kauuh  of  land  will  be  finally  foreclosed  iu  favcur 
"  of  the  mortgagee.' 

The  word  "section"  in  the  above  exti act  being  singular, 
the  respondent  had  not  notice  which  of  the  two  sections  mentioned 
iu  the  heading  was  referred  to. 

On  the  authorities  a))Ove  cited  the  cni^.-itn  to  sjecify 
Section  7  is  fatal.  The  only  admission  relied  en  is  contained  in 
the  lease  which  is  inadmissible. 

The  appeal  fails  and  is  dismissed.  Ko  pleader's  fee  is 
allowed,  the  rcspordent  being  unreprcf-ented. 

Ajipeal  dismitsetl. 


(»)  24  F.  IL,  18D5.         ( »)  28  P.  11.,  l&lr?. 
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No.  22. 

JJnviL  Mr.    Justice    Clarl',    Chief  Judyc,    and    Mr,    Jtii>ficc 

Evhertttoii. 

O.—APPKLLAKT  1 

Vt'r.<ns 
C.,-lli:SPONDENT,  ^\ppellaie  Side. 

AND 

13.,- CO-RESPONDENT.  _    J 

Civil   Appeal  No.  418  of  1902. 

Divorce— Appeal  oyain^t  iUt  ouJer  of  a  Sinijla  Bench  diamiBsing  (ft 
afplicaiiin  /•r'  diin^littiou  of  wnrrioge — LimHution  for  t^uch  ojicnJ — Liwila- 
tinn  Acf,  1877,  Schedule  II,  Aiiii  le  151  —  }^t  cc^ttity  for  copy  (f  decree  appealed 
agaiyxift  accompayiying  a  memorandum  of  appeal— Cn-il  Piorcivre  Code,  1882, 
Sect  i,.  I)  541. 

A  petition  liltd  by  tho  appellant  fur  ilissolation  of  maiiiajLrc  havirij^ 
been  dismissed  by  a  Single  Bench  of  the  Cliief  Court  iu  the  exercise  of  iis 
original  jurisliction,  on  the  l*2tli  May  1002,  an  apj^cal,  withoat  either  a 
copy  of  the  judgment  or  decree,  was  tiled  on  the  7th  June  U»02. 

The  co-respondent  objected  that  th«  appeal,  was  barred  by  limitation  : 
1st  on  accouiit  of  the  appeal  having  been  filed  beyond  the  time  allowed  by 
law,  and  2nd  on  account  of  the  want  cf  either  a  copy  of  the  decree  or 
judgment  having  been  filed  with  ihe  grounds  of  appeal  as  required  by 
Section  541  of  the  Civil  Procedure  Code.  I'he  appollani's  counsel  urged 
that,  as  neither  be  nor  his  client  were  aware  of  the  dale  on  which  the  judg- 
meut  was  to  be  delivered  or  were  aware  of  it  until  just  before  the  appeal  was 
filed,  asked  the  Court  to  excuse  the  delay  in  filing  of  the  appeal  under  the 
provisions  of  Sections  5  and  5  (/)  of  the  Limitation  Act,  and  that  he  might 
also  be  allowed  to  file  a  copy  of  the  decree  and  judgment. 

Held,  (i)  that  as  under  Section  !6  of  the  Punjab  Courts  Act  it  was 
unnecessary  for  a  Judge  of  the  Chief  Court  to  pronounce  lis 
judgment  in  open  court  or  on  a  date  appointed  and  announced 
to  the  parties,  the  appellant  was  not  entitled  to  claim  considera- 
tion on  that  account  as  a  matter  of  right,  and  that  as  the 
appeal  was  filed  after  the  period  allowed  by  Article  151  of 
the  Limitation  Act,  it  was  barred  bv  time  ; 

(ii)  that  as  an  Appellate  Court  could  not  di.*pense  with  thepresenln- 
tion  of  a  copy  of  the  decree  appealed  agaiust  tho  appeal  filed 
by  the  appellant  was  not  a  good  appeal  in  law  ; 

(iii)  that  when  an  a^jpeal  is  filed  after  it  is  time  barred  and  tho 
appellant  desirrs  io  take  tho  benefit  of  the  provisions  of 
Sections  5  or  5  (a)  of  tho  Limitation  Act,  the  cause  of  tho  deUy 
should  be  stated  at  tho  time  the  appeal  is  filcdt 
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Appeal  from  the  decree  of  the    Ov7ihle   Mr.    Justice    Held,    Judge, 
Chief  Court,  dated  \2th  May  1902. 

Grey,  for  appellant. 

Oertel,  for  respondent. 

Turner  and  Browne,  for  co-respondent. 

The  judgment  of  the  Court  was  delivered  by — 
I'Mh  Dec.  1902.  Robertson,  J. — Two   preliminary  points   are   raised   by   Mr. 

Turner,  counsel  for  the  respondents,  in    this    appeal   which   it  is 
necessary  to  deal  with. 

The  first  is  that  under  Article  151  of  the  second  schedule  of 
the  Limitation  Act  this  appeal  is  barred  by  time,  and  the  second 
is  that  no  copy  of  decree  or  judgment  was  filed  with  tbe  appeal, 
so  that  no  appeal  preferred  according  to  law  is  before  this  IJeuch 
and  the  appeal  is  now  barred  by  a  long  period  of  time. 

As  regards  the  first  j3oint,  the  objection  is  clearly  correct. 
The  judgment  of  the  learned  Judge  bears  the  date  of  12th  May 
1902  and  the  decree  bears  the  same  date,  under  the  rules  of  this 
Court,  although  possibly  drawn  up  a  few  days  later,  and  the 
appeal  was  not  presented  until  the  7th  June  1S02,  no  copy  of 
decree  or  judgment  accompanied  the  petition  of  appeal,  but 
counsel  for  the  appellatit  states  that  he  applied  for  a  copy  of  the 
judgment  on  21st  May,  having  heard  from  his  client  before  doing 
so  by  telegram,  and  that  he  obtained  a  copy  on  the  23rd  May, 
allowing  two  days  for  obtaining  a  copy  of  the  judgment  there- 
for, under  Article  151,  Limitation  Act,  which  allows  twenty  days 
as  the  period  within  which  this  appeal  should  have  been  filed, 
the  period  of  limitation  expired  on  the  3rd  June  and  this  appeal 
was  filed  on  the  7th  June.     It  is  therefore  clearly  time-barred. 

It  is  urged,  however^  that  the  time  should  be  extended  under 
Section  5  and  Section  5  (a)  of  the  Limitation  Act. 

It  is  urged  that  the  judgment  of  our  learned  brother  Reid 
was  written  and  signed  on  the  r2th  May,  but  that  neither  appel- 
lant in  person,  nor  his  counsel,  became  aware  of  this  judgment 
for  several  subsequent  days,  as  no  notice  of  the  date  when  judg- 
ment was  to  be  pronounced  was  given,  and  Mr.  Grey  states  that 
to  the  best  of  his  belief  he  did  not  see  it  till  21st  May  having 
received  a  telegram  on  or  about  20th  May  apprizing  him  of  its 
issue. 

Now  under  the  Punjab  Courts  Act,  Sectiorr  16,  it  is  not 
necessary  for  Judges  of  this  Court  to  pronounce  judgment  in 
open  Court  on  dates  fixed  beforehand  and  dulj  announced  to  parties 
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or  counsel,  and  under  the  rules  regulating   the   procedure    of  tliis 
Court  in  the  exercise  of  its  original  civil  jurisdiction  it  is   open  to 
the  presiding  Judge  either  to  write  his   judgment  in   English  or 
to  deliver  it  orally — [Rule  V  under  Section  16  (3)].— If  delivered, 
i.e.,  delivered  orally,  it  must  be   delivered   in   cpen   Ccuit—  [Rule 
VII  under  Section  16  (8)].— It  is  not  contended  ty    the   ](arr.ed 
counsel  for  the  appellant  that  he  was  in  any  way  milled  as  to  the 
ju-acticc  of  the  Court,  he  was  well  aware  that  the  practice  was  for 
Judges  to  send  written   judgments   into  the    Deputy    Registrar's 
office  where  they  can  be  inspected,  or  whence  they  can  be  at  once 
procured  for  perusal  in  the  bar  room.     It  was,  however,  contended 
that  the  practice  in  ^cgue  may  very  well  lead  fo  delay   in  know- 
li-dge  of  the  issiie  of  a  judgment.     'J  heie  vas    a    distinct   contlict 
between  the  counsel  engaged  for  the  appellant  and  those  engaged 
for   the  respondents  as  to  the  practice   of   giving  notice  fiom  the 
Deputy  Registrar's  office  to  counsel  en  the  leceiptof  a  judgment. 
We   understood  counsel  for  the  respondent  to  say   that   informa- 
tion is  given    and   the   judgment   shown    to    counsel    on   receijt, 
shonld  they  be  present  in  the  bar  rcom.     Mr.  Grey,  however,  stated 
iliat  this  is  never  done,  and  it  is  only   when   application  is   made 
either  in  person  to  the    Deputy  Regisliar,    or  by    slip,  that   judg- 
ments are  seen  by  counsel.     The  point  is  therefore  left   in    doubt. 
It  is,  however,  quite  clear  that  counsel  for  the  appellant  was  aware 
of  the  judgment  on  the  20th   May,  that  he  applied    for   a   copy 
on  the  21st  and  obtained  it  on  the  2Hrd  May.     He  had   therefore 
at  1(  ast  eleven  clear  days  up  to  .3rd  June  within  which  to  put  in  his 
appeal,  and  he  was,  on  his  own  statement,  already  in  crmmunica- 
tion    with    his    client  who    \\iied    to  him  en  the  2Cth  May.     We 
should  therefore  have   expected    senie  reasen  1o   be  staled    when 
the  appeal   was  filed  of  the  causes  >>hich  led   io  the  delay    and  to 
the    presentation    of   the   petition    of    appeal  after  it  had  beceme 
time- barred. 

But  even  if  we  were  prepared  to  waive  the  delay,  and  to  extend 
the  time  for  the  presentation  of  the  appeal  in  the  interest  of  the 
appellant,  under  Section  5  of  the  Limitation  Act,  if  the  matter 
stood  here,  there  is  a  further  question  to  be  considered  in  the 
omission  to  61e  any  copy  of  the  judgment  or  the  decree.  The 
failure  to  file  a  copy  of  the  judgment  unde^r  Section  541  of  the 
Civil  I'rocedurc  Code  might  be  got  over,  but  the  failure  to  file  a 
copy  of  the  decree  appears  to  bo  fatal.  This  has  been  held  to  bo 
:i  fiital  defect  in    Golah  Devi  at.d  another  v.  i^hanlar  Lnl(^)^  by  a 


C)  ^ll>  Weekly  Notes  (1892),  p.  47. 
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Division  Bench  of  the  Alhihabad  High  Court,  and  t lie  Fame  view 
\\a.s  tnken  in  Chnmela  Kanr  m.cl  ethers  y.  Avar  Khan  (0,  by 
another  Judge  of  the  same  Court,  it  being  held  that  a  copy  of  a 
decree  Is  a  necessary  accompaniment  to  a  valid  appeal.  The  copy 
of  the  judgment  which  should  be  filed  under  Section  541,  Civil 
Procedure  Code,  may  be  dispensed  with,  but  it  is  not  in  the  power 
of  the  Appellate  Court  to  dispense  with  the  copy  of  the  decree. 
It  is  remarked  with  a]iproval  by  Edge,  C.  J.,  in  Blian-aui 
Prasad  v.  Kula  ami  nth-rs  (^),  that  the  word  "  '  shall '  of  Section 
"  541  of  the  Code  of  Civil  Proccduie  has  been  held  ly  all  the 
"judges  of  this  Court  to  be  so  imperative  as  to  preclude  a  Court 
"  from  accepting  a  memorandum  of  appeal  which  is  not  accom- 
"  panied  by  a  copy  of  the  decree  appealed  against  and  from  treat- 
"  ing  the  presentation  of  a  memorandum  of  appeal  which  is  net 
*'  accompanied  by  a  copy  of  the  decree  as  a  valid  presentation  of 
"  an  appeal." 

Mr.  Grey  asks,  however,  to  be  allowed  now  to  file  a  copy  of 
the  decree  and  to  have  the  j.ericd  of  appeal  extended  from  twenty 
days  to  something  over  six  months  under  Section  5  in  order  to 
bring  the  appellant's  appeal  within  time. 

To  take  such  a  course  would  simpl}^  be  to  cancel  Section 
541,  Civil  Procedure  Code.  We  can  see  no  reason  wh}'  we  .••hould 
go  out  of  our  way  to  make  of  none  effect  a  clear  provision  of  the 
law  by  putting  Section  5  of  the  Limitation  Act  to  a.  use  which  is 
clearly  not  intended  and  which  is  contrary  to  the  enHre  ppiiit  of 
judicial  administration. 

We  therefore  hold  that  whatever  order  we  might  have  passed 
had  the  appeal  presented  on  7th  June  been  otherwise  in  complete 
order  the  further  defects  not  remedied  to  date  which  precludes  us 
from  accepting  the  petition  presented  on  7th  June  os  a  validly 
presented  appeal,  compels  us  to  reject  the  petition.  If  a  copy  of 
the  decree  were  to  be  annexed  now  the  appeal  would  be  moie  tl'an 
five  months  out  of  time.  The  application  of  the  appellant  there- 
fore is  rejected. 

Only  one  other   point  requires    notice.  Mr,     Grey    suggested 

that  there  was  no  "  decree  "  passed  in  this  case  but  only  an  order. 

We  are  not  certain  how  far  this  was  a  serious  contention,  but  it  is 

clearly  quite  untenable  in  face,  iiiter  alia,   of    Sections  45  and  55 

of  Act  IV  of  1869  and  Section  2  of  the  Civil  Procedure  Code. 

The  petition  is  dismissed  with  costs. 

Appeal  dismissed. 

{')  I.  L.R.,  XVI  All.,  p.  77.         (■)  L  L,Jl„XVII  All.,  p.  563. 
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No.  23 

Before  Mr.  Jadlce  Anderson  and  Mr.  Justice  Rohertaon. 
MUL  CHAND,-PLA1NT1FF, 

Versus  )  Refeebnce  Sidf. 

PlYARE  LAL  AND  ANOTHEll,-DL]FENDANTS. 
Civil  Reference  No.  U  of  1902. 

Assignment  of  debt — Right  of  assignee  to  stce — Suit  for  dissoluiiun  oj  part- 
nership— Sale  of  outstandings  before  tfce  business  was  dissolved — Validity  of 
such  sale — Civil   Procedure  Code,  1882,  Section  215. 

Held,  that  where  a  plaintiff  sues  fur  the  recovery  of  a  debt  as  au  as- 
signee, he  is  bound  to  prove  that  be  "was  a  bond  Hde  assignee  of  the  debt 
and  capable  of  giving  a  valid  discliarge  ertpecially  where  the  defence  ques- 
tions the  validity  of  the  alleged  assignment. 

L'nder  Section  215,  Civil  Procclure  Code,  a  Court  trying  a  suit  for 
dissolution  of  partnership  lias  no  p,ow'er  to  sell  outstandings  or  to  take  any 
of  the  ptoceediugd  indicated  in  that  section  until  it  has  passed  an  order 
dissolving  the  partnership,  therefore  vvheic  previous  to  tlie  passing  of  the 
preliminary  decree  dissolving  the  partnorsiiiii  the  Court  sold  a  large  portion 
of  the  outstandings  and  then  dismissed  the  suit  for  want  of  prosecution, 
held,  that  the  sale  was  invalid  and  ultra  vires. 

Thirukunyircsiu  Chctti  v.  Subbaraya  Chctti  ('),  referred  to. 
Case  referred  by  S.  Clifford,  Esquire,  Divisional  Judge,  Delhi  Livl- 
siori,  en  28Ul  Jane  1902. 
Shacli  Lai,  for  plaintiff. 
Ram  Bhaj  Datta,  foi'  defendants. 
The  judgmcut  of  the  Court  was  delivered  by — 

RoBEirrsox,    J. — This   case   lias   come    before   us    as  a  refer-    I'Sth  Fcby.  1903. 
once   from  the  learned    Divisional  Judge  of  Dellii,  under  Section 
617,  Civil  Procedure  Code. 

The  plaintiffs  were  suing  as  assignees  of  a  debt  due  from  the 
defendants  to  certain  other  persons.  The  defendants  took  the 
plea  that  the  plaintiff  w.is  not  in  fact  or  in  law  assignee  of  the 
debt  in  ipiestiou  and  thureforu  could  not  sue.  It  would  appear 
quite  clear  tliiit  the  dj fondant i  arc  fully  entitled  to  take  this  plea 
and  that  the  plaiutili  could  not  succeed,  unless  and  until  they 
had  proved,  after  the  points  had  been  put  in  issue  and  duly  tned, 
that  he  was  bond  dd'.  assignee  of  the  debt  and  capable  of  giving 
a  valid  discharge.  In  order  to  have  this  clearly  and  satisfac- 
torily tried  and  decided  the  obvious  course  would  have  been 
for  the  plaintiff  to  join  the  original  creditors  as  dofcndauts,  or  if  be 

(^)  /.  L.  B.,  XX  Madras,  p.  313. 
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neglected  to  do  so  either  of  the  lower  Courts  could,  and  should, 
have  directed  this  to  be  done.  We  think  that  there  can  be  no 
question  that  defendants  were  entitled  to  put  the  plaintiff  to  the 
proof  that  he  was  a  bo7id  fide  assignee  and  to  question  the  validity 
of  the  alleged  sale. 

As  to  the  validity  of  the  sale  itself,  as  the  case  is  now  before 
us,  we  think  it  will  be  most  convenient  to  dispose  of  it  finally  here. 

After  hearing  full  arguments  and  considering  the  facts  dis- 
closed by  the  record,  we  are  of  opinion  that  the  decision  of  the 
Divisional  Judge  (Mr.  R.  L.  Harris),  dated  'J3rd  December  1899, 
took  the  correct  view. 

It  appears  that  of    three    partners  to  a  firm,  one    Hagu  Nath 
sued  for  a  dissolution  of   partnership.     Various   steps  were  taken 
and  finally  a  sale  of   certain   outstanding   debts  to  the   firm   was 
ordered  by  the    Court,  Ragu  Nath,  plaintiff,  and  Damodar  Das, 
oue  of  the  defendants'  partners  apparently,  consenting.  The  third 
partner,  Gordhau  Das,  appears  to  have  given  no  assent  to  the  sale 
which  was   ordered   on   '26t\i    October    1899.     The    conduct  oi 
Damodar  Das  over  this   sale   does  not   appear  to   have  been  very 
straightforward,  and  after  one   adjournment  for  lack  of  bids  the 
outstau dings   of   nominal   value  of  over   Rs.  4,000   were   sold  to 
Mool  Chand,  Damodar   Das'   brother,  for   Rs.  100  only,  on    16th 
November  1899.     On  22nd  November  1899  an  order  was   passed 
sanctioning  the  sale,  and  at  the  same  time  dismissing  the  suit  for 
dissolution  of   partnership  in   default.     Ragu  Nath    subsequently 
applied  to  have  the  ex-pirte  order  dismissing  the  suit  for   dissolu- 
tion set  aside,  and  also  taking  objections  to  the  sale,  but  the  appli- 
cation was  dismissed,  after  consideration  of  that  part  of  the  order 
only  which  referred  to  the  getting   aside  of  the  ex-parie  order  dis- 
missing the  suit,  but   without  any   consideration  of  the  objections 
to  the  tale. 

Now,  it  appears  to  us  quite  ^lear  that  the  sale  was  invalid 
and  ultra  vires.  Wo  have  the  curious  result  at  present  that  the 
suit  for  dissolution  has  been  dismissed,  the  partnership  still  sub- 
sists, but  a  large  portion  of  the  outstandings  have  been  sold  to  a 
brother  of  one  of  the  partners  for  a  very  small  sum. 

Now  it  appears  to  us  that  under  Section  215,  Civil  Procedure 
(>ode,  the  Court  trying  a  suit  for  dissolution  of  partnership  has  no 
power  to  sell  outstandings,  or  to  take  any  of  the  proceedings  indi- 
cated in  Section  215,  Civil  Procedure  Cbde,  until  it  has  passed  an 
order   under   Section    215,    amounting,    as  it  has  been  sometimes 
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called,  to  a  prolimlnaiy  decree  iu  the  form  given  in  Schedule  IV, 
No.  13w  to  the  Civil  Proecdure  Code. 

The  proper  coui*se  for  the  CourU  to  have  followed  was  to 
issue  an  order,  a  prelimiuary  decree  under  Section  215,  Civil 
PixKiedure  Code,  in  form  132.  Schedule  IV,  and  then  to  take  the 
necessary  further  piDceediugs,  Tliis  is  the  view  taken  in  ThirU' 
kumnresQU  Chetti  v,  Subbarya  CJietfi  Q),  with  which  we  concur. 
Until  this  has  been  done  a  Court  has  no  power  io  order  the  sale  of 
outstanding  debts  due  to  a  subsisting  firm,  merely  because  a  suit 
for  dissolution  of  partnei'ship  has  been  instituted.  We  do  not 
know  of  any  provision  of  law  which  invests  the  court  with  such  a 
power,  and  we  agree  with  Mr.  Harris  that  any  sale  so  ordered 
would //)*o /acfo  fall  to  the  ground  if  no  decree  for  dissolution 
were  passed  and  the  suit  itself  were  dismissed.  We  go  further 
than  this,  and  are  unable  to  see  how  such  a  sale  could  legally"  be 
ordered  or  carried  out  until  an  order  in  accordance  with  Section 
215,  Schedue  17,  No.  182,  deciding  that  there  was  to  be  a 
dissolution  from  a  certain  dat«,  had  been  passed. 

It  is  urged  upon  us,  however,  that  the  sale  must  be  held  to  be 
binding,  because  it  was  made  by  consent  of  the  parties,  and  thai 
the  Court  was  acting  in  the  matter  as  the  agent  of  the  parties. 
We  do  not  say  that  such  an  argument  might  not  prevail  in  some 
case^,  or  that  in  certain  circumstances  when  a  sale  had  been  made 
before  the  issue  of  the  necessary  order  under  Section  215  and 
No.  132  of  Schedule  IV  that  the  vendors  might  not  be  estopped 
from  contesting  it  by  their  own  action.  But  these  considerations  do 
not  arise  here  because  it  is  quite  clear  that  one  of  the  partners 
never  gave  any  formal  assent  to  the  sale  and  it  is  very  doubtful  to 
our  minds  whether  Ragu  Nath  ever  did  so  either,  and  wo  have 
great  doubts  as  to  the  bond  fides  of  the  transaction. 

Under  all  the  circumstances  of  the  case  we  hold  that  the 
second  question  referred  to  us  *'  If  so,  was  the  sale  bad,"  must  be 
answered  in  the  affirmative.  The  sale  was  not  a  valid  sale  for 
the  I'eason  given  above,  and  the  plaintiff's  suit  fails  accordingly. 


C)  I,  L,  B.,  XX  Mad.,  p.  313. 
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Pull  Bench. 

No.  24. 

Bf'fore    Mr.    Justice    Clark j   Chief  Judge,  Mr.   Juslice    Beicl 
and  Mr.  Justice  Harris. 
r  GHULAM  GHAUS,— (Plaintiff),— APPELLANT, 

AfPi:tj.iTB  Side./  Versus 

^  NABT  »3AKHSH  AND  OTHERS,- (Defrndakts),— 

RESPONDENTS. 

Civil  Appeal  No.  279  of  1901.* 

Punjab  Courts  Act,  1884,  Section  40  -  Land  Siiit  —  Vdue  of  Stiit — Aj^peal 
^ Suits  Valuation  Act,  1887,  Section  4. 

In  two  suits  by  pre-emptors  the  mai'ket  value  of  the  properties 
sought  to  be  pre-empted  were  found  in  each  case  by  tlie  Courts  to  be  more 
than  Rs.  250,  and  in  a  suit  by  a  mortgagee  the  decree  in  his  favour  fixed  a 
sum  more  than  a  thousand  rupees  (Rs.  1,000)  as  the  amount  to  be  paid  by 
the  mortgagor  on  redemption.  In  all  three  cases  the  value  of  the  suits  as 
laid  by  the  plaintiffs  was  by  the  rules  in  force  under  the  Suits  Valuation 
Act  for  amounts  less  than  those  required  by  clauses  {a)  (1)  or  (^-)  (1)  of 
Section  40  of  the  Punjab  Courts  Act  to  entitle  the  parties  to  an  appeal  to 
the  Chief  Court. 

Hell,  that  as  all  the  decrees  involved  directly  claims  to  or  respecting 
properties  in  the  pre-emption  cases  of  the  values  of  Ra.  250  and  upwards 
and  in  the  redemption  case  of  more  than  Rs,  1,000,  an  appeal  lay  in  each 
case  to  the  Chief  Court  under  clauses  (a)  (1)  and  (h)  [1)  of  Section  40  of 
tho  Punjab  Courta  Act. 

Bhag  Mai  v.  Mohra  (^),  Lachman  Das  r.  Hahi'in  Singh  ("),  BaTchii  v. 
Jhandn  (^),  Qui  Mrihammad  Khan  v.  Khan  Ahmad  Shah  (*),  Kan$hi 
R0.m  V.  Sujan  Singh  (•),  and  Nanha  v.  Kura  ("),  referred  to. 

Further  Appeal  from  the  decree  of  Captain  G.  C.  Beadon,  Divisional 
Judge,  JiiUundur  Division,  dated  22nd  February  1901. 

Muhammad  Shafi,  for  appellant. 

Lajpat  Rai,  for  respondents. 

The  judgment  of  the  learned  Judges  who  constituted  the 
Full  Bench  w^as  delivered  by 

2^th  N'oi\  1902.  Harris,  J. — Li  each  of  three  separate  further  appeals  to  this 

Court,  the  question  has  ansen  whether  a  farther  appeal  lies,  and, 
in   view   of   an   apparent   conflict   between   decisions  of  Division 

*  Civil  Appeals  Nos.  1472  of  1899  and  672  of  1901  were  also  disposed  of 
by  the  judgment  in  this  case. 

(^)  169P.i2.,  1888.  (0    29  P.  i?.,  1993. 

(«)    94  P.  R.,  1890.  (-)  182  P.  R.,  1893. 

(•)  145  P.  B„  1892.  («)      3  P,  B.,  1896. 
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Bencbes  of  this  Court  in  like  cases,  the  matter  has  l^een  referred 
to  a  Full  Bench.  Two  of  the  cases  referred  aic  of  pre-emption, 
and  the  third  is  a  suit  by  a  mortgagee,  but  as  the  decision  turns 
in  all  three  cases  upon  the  interpretation  to  be  put  upon  similar 
words  in  Section  40  of  the  Punjab  Courts  Act  of  1 884,  and  the 
arguments  in  all  three  cases  have  proceeded  upon  similar  lines,  I 
propose  to  discuss  the  cases  tegether. 

In  the  first  case  (Civil  Appeal  No.  672  of  ISOl)  the  30  jama 
value  of  the  suit  for  purposes  of  jurisdiction  was  Rs.  54-11, 
and  plaintiffs  claimed  to  pre-empt  the  land  in  suit  on  payment  of 
Rs.  100.  The  first  Court  (Munsif,  2nd  class)  decreed  the 
claim  conditional  on  payment  of  Rs.  885-8.  On  appeal  by  plain- 
tiffs to  the  Divisional  Court,  the  price  payable  was  reduced  to 
Rs.  427-10.  The  further  appeal  to  this  Court  is  by  ihc  vendee 
to  have  the  price  fixed  by  the  first  Couit  restored. 

In  the  second  case  (Civil  Appeal  No.  279  of  1901)  the  30 
jama  value  of  the  suit  for  purposes  of  jurisdiction  was  Rs.  80-10, 
and  the  claim  was  to  pre-empt  the  land  in  suit  on  payment  of 
Rs.  250.  The  land  was  nominally  sold  for  Rs.  900  though  the 
vendees  urged  its  real  value  as  Rs.  1,200.  The  first  Court 
(Munsif,  2nd  class)  decreed  the  claim  conditional  on  payment  of 
Rs.  380.  The  Divisional  Judge,  on  appeal  by  the  vendees,  in- 
creased the  price  to  be  paid  to  Rs.  900.  There  was  a  cross-appeal 
by  plaintiff  for  reduction  of  the  price  to  Rs.  250  which  was  dis- 
missed, and  which  is  the  prayer  of  plaintiff-appellant  in  further 
appeal  to  this  Court. 

In  both  the  above  cases  the  question  whether  a  further 
appeal  lies  depends  upon  the  interpretation  of  Section  40,  clause 
(I)  (6)  (1),  Punjab  Courts  Act,  as  amended  by  Act  XXV  of  1899, 
which  runs  as  follows  :  — 

"  A  further  appeal  shall  lie  to   the   Chief   Court  ......(]) 

"  (b)  in  a  land  suit (0  ^^   *^e  value  of   the   suit    is   two 

"  hundred  and  fifty  rupees  or  upwards,  or  the  decree  involves 
"directly  some  claim  to,  or  question  respecting,  property  of  like 
"  value." 

In  the  third  case  (Civil  Appeal  No.  1472  of  1899)  the  euit 
was  by  a  mortgagee  for  possession  of  land,  the  SOjuma  value  of 
i]\e  land  being  Rs.  771-14,  and  the  first  Court  decreed  the 
claim  for  possnssion,  subject  to  right  of  redemption  by  defendant 
on  payment  of  Rs.  4,418-12.  The  decree  was  affirmtd  by  the 
Divisional  Court. 
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The  law  of  further  appeal  applicable  to  this  last  case  is  that 
laid  clown  iu  Section  40,  clau.sc  (1)  (a),  Punjab  Courts  Act  XVIJI 
of  1884,  as  it  stood  previous  to  the  amending  Act  of  1899,  and 
which  runs : — 

"  A  further  appeal  shall  lie  to  the  Chief  Court  ....  (a)  if 
"  the  value  of  the  suit  is  one  thousand  rupees  or  upwards,  or  the 
"  decree  involves  directly  some  claim  to,  or  question  respecting, 
"  property  of  like  value." 

There  can  be  and  is  no  question  that  the  "  value  of  the  suit  " 
in  each  of  the  above  cases  is  the  SO  jama  value  fixed  by  the  Rules 
of  this  Court  under  the  Suits  Valuation  Act  and  that  value  being 
in  each  of  the  first  two  cases  less  than  Bs.  250,  and  in  the  third 
case  less  than  Rs.  1,000  would,  if  that  value  alone  had  to  be 
regarded,  give  no  right  of  further  appeal.  The  right  thus 
depends  upon  the  interpretation  of  the  words  "  or  the  decree 
"  involves  directly  some  claim  to,  or  question  respecting,  property 
*'  of  like  value." 

The  following  is  an  abstract  of  the  previous  rulings  of  this 
Court  having  reference  to  the  question  referred  : — 

In  Bhag  Mai  v.  Mohia  (')  the  further  appeal  was  against  a 
decree  for  redemption  of  mortgage  on  payment  of  Rs.  300,  and 
was  by  the  mortgagee,  who  alleged  the  mortgage-debt  to  be 
Rs.  3,000.  It  was  held  (by  Plowden  and  Burney,'JJ.),  that  the 
decree  did  not  directly  involve  a  question  respecting  property  ex- 
reeding  Rs.  300  in  value.  In  that  the  .SO  jan,a  value  was  not 
under  consideration. 

In  Lachmau  Das  v.  Hakim  Singh  (*),  itw^asheld  by  Stogdoii 
and  Beachcroft,  JJ.,  that  the  value  of  the  land,  having  been 
found  on  enquiry  to  be  over  Hh.  1,000,  a  further  appeal  by  de- 
fendant-vendee against  a  decree  for  pre-emption  on  payment 
of  Rs,  400  would  lie. 

In  Civil  Appeal  No.  606  of  1891  (Benton  and  Rivaz,  J  J.), 
a  further  appeal  by  plaintiff  against  a  decree  for  pi'e-emption 
on  payment  of  Rs.  1,500  of  land  of  30  jama  value  Rs.  150, 
asking  reduction  of  price  to  be  paid  to  Rs,  500,  was  held  not  to 
Hp,  as  the  decree  did  not  directly  involve  a  question  respecting 
property  of  the  value  of  Rs,  1,000  or  upwards.  Bahhu  v. 
Thanda  (•'),  and  Bhag  Mai  v.  Mohra  (^),  are  cited  in  the  judg- 
ment. 


(0  16»  P:  «.,  1888.  (a)  94  P.  J?.,  1890. 

(»)  145,  P.  R.,  1892. 


March  190.T  1  CIVIL  JUDGMKNTS-No.  24.  75 


In  Jiokhti  y.  .fhanda  ('),  (Benton  and  Rivaz,  JJ.,)  a  further 
appeal  l»y  the  alienee-defendant  against  a  decree,  plaintiff's 
reroi-aionary  rights  in  land  of  30  Ja»i a  value  Bs.  770  alienated 
ostensibly  for  Rs.  1,300,  was  held  not  to  lie,  as  the  decree  could 
not  he  said  <o  involve  dii-ectly  a  claim  to,  or  question  respectinj^, 
pvo|>erty  of  the  value  of  Rs.  1,000  or  upwards  (see  page  502). 

In  Gul  Muhammad.  Khan  v.  Khan  Ahmad  Shah  (=*),  (Plow- 
den  and  Frizelle,  JJ.),  a  further  appeal  by  the  defendant-vendee, 
alleging  Rs.  4,500  and  some  land  to  be  the  price  paid  against  a 
dcerec  on  payment  of  Hs.  2,8*22  for  pre-emption  of  land  of  oO 
javia  value  under  Rs.  1,000,  was  held  to  lie,  as  the  decree  involved 
directly  some  claim  to,  or  question  respecting,  property  of  the 
value  of  Rs.  1;000  cr  upwards. 

In  Kanshi  Ram  v.  Siijan  Singh  ('),  (Plowden  and  Bullock, 
J  J.),  a  further  appeal  against  a  deci*ee  for  proprietary  possession 
oC  land  of  30  j a -n a  value  under  Rs.  1,000  was  held  not  to  lie. 
(This  case  is  not  directly  applicable,  but  see  I'emarks  at  page  514, 
per  Plowden,  J.,  and  at  page  517,  per  Bullock,  J.) 

lu  NanhM.  v.  Knra  (*),  (Rivaz  and  Chatterji,  JJ.),  a  further 
appeal  against  a  decree  dismissing  the  claim  for  pre-emption 
of  land  of  30  j(\ma  value  under  Rs.  1,000,  on  payment  of 
'Rs.  700,  the  price  in  the  deed  being  Rs.  1,000,  was  held  not  to 
lie,  as  the  decree  merely  dismissing  the  suit  did  not  directly 
involve  any  question  concerning  the  price  to  be  paid  by  the  pre- 
emptor.  In  that  case  Gul  Muhammad  Khan  v.  Khan  Ahmad 
bhah  (-),  was  approved  of  by  way  of  obiter  dictum. 

Of  these  rulings  Lac/*?>ia?i  I)as  \.  Hakim  Singh  ('),  Civil 
Appeal  No.  606  of  1891,  and  Gul  Muhammad  Khan  v.  Kh^n 
Ahmad  Shah  {^)  are  directly  in  point  as  regards  pre-emption 
suits.  The  decision  in  Civil  Appeal  No.  606  of  1891  was,  how- 
ever, based  upon  the  assumed  support  of  Bakhu  v.  Jhanda  (*), 
and  Bhag  Mai  v.  Mohra  (^),  and  as  the  words  "  property  of  like 
value  "  clearly  refer  back  to  the  money  limit  of  the  clause,  and 
not  to  "the  value  of  the  suit,"  neither  of  the  latter  decisions 
could  correctly  be  taken  as  a  basis  for  holding  that  the  price  of 
Rs.  1,500  to  be  paid  under  the  deci'ec  in  appeal  in  No.  606  of  1891 
was  not  directly  involved  in  the  decree.  Gul  Mtihtimtnad  Khan 
y.  Khan  Ahmad  Shall  (^),  on  the  other  hand,  though  directly 
applicable,  does  not  discuss  the  question  at  length,  but  in  Kanthi 


(0  Ho  P.  B,,  1892.  (*)      3  P.  R.,  1896. 

(=)    29  P.  K.,  1893.  (')    94  P.  R.,  1890. 

O   132  P.  B.,  1898.  («)  169  P.  B.,  1888. 
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Bam  V.  Sujan  Singh  (^),  at  page  514,  some  examples  are  given, 
including  pre-emption  price  in  decree,  of  instances  in  which  the 
decree  was  thought  to  involve  directly  some  claim  to,  or  question 
respecting,  property  which  was  not  the  actual  subject-matter  of 
the  suit. 

It  is  plain  that  the  words  under  consideration  must  have 
some  meaning,  and  it  appears  to  mo  H^  is  difficult  to  conceive  a 
stronger  case  than  one  in  which  possession  of  land  is  given  by 
decree  conditional  on  payment  of  a  certain  sum  of  money. 
Where  the  payment  of  a  price  is  a  condition  precedent  to  the 
possession  under  the  decree,  I  cannot  but  consider  that  the  decree 
"  involves  directly  some  claim  to,  or  question  respecting  "  that 
price,  and  that  the  sum  of  money  indicating  the  price  to  be  paid 
in  a  pre-emption  case  is  "  property."  That  the  price  to  be  paid 
on  pre-emption  of  laud  or  the  charge  on  the  land  under  mortgage 
often  greatly  exceeds  the  30  jama  value  is  not  surprising  con- 
sidering that  that  value  was  arbitrarily  fixed  for  all  sorts  of 
agricultural  land  throughout  the  province.  Be  that  as  it  may, 
the  law  of  appeal  contemplates  what  the  decree  directly  involves 
as  well  as  the  jurisdictional  value  of  the  suit. 

I  am,  therefore,  of  opinion  that  in  the  first  case  (Civil  Appeal 
No.  672  of  1901)  referred,  the  decree  directly  involved  some  claim 
to,  or  question  respecting,  property  of  the  value  of  Ks.  427-10, 
and  in  the  second  case  (Civil  Appeal  No.  279  of  1901)  of  the 
value  of  Rs.  900.  The  words  "  claim  to,  or  question  respecting," 
seem  to  me  very  comprehensive,  and  not  to  be  lightly  construed 
against  the  right  of  appeal.  It  is  the  decree  under  appeal,  and 
not  the  amount  by  which  the  appellant  wishes  the  pre-emption 
price  to  be  increased  or  reduced,  or  whether  the  appellant  is 
vendee  or  pre-emptor,  which  has  to  be  considered. 

It  follows  that  on  my  view  a  further  appeal  lies  in  both  the 
pre-emption  cases  referred  to  the  Full  Bench. 

Where,  as  in  the  third  case  referred,  the  decree  is  in  favour 
of  the  mortgagee  of  land  and  fixes  the  money  charge  or  amount 
to  be  paid  on  redemption  by  the  defendant-mortgagor,  it  may  at 
first  sight  be  not  so  clear  whether  the  decree  can  be  said  to  ''  in- 
"  volve  directly  a  claim  to,  or  question  respecting,  property," 
of  the  value  of  the  charge  on  the  land.  But  where,  as  in  the 
case  under  consideration,  the  decree  actually  fixes  after  conten- 
tion the  amount  eventually  payable  by  the  mortgagor,  I  think 
the  words  of  the  clause  apply.     B^or  the   amount  is  res-judicata 

{})  132  P.  B.,  1893. 
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between  the  parties,  and  may,  and  often  does,  form  matter  of 
appeal  in  the  same  way  as  the  question  of  price  to  be  paid  for 
]ire-emption.  My  opinion  is  therefore  that  in  this  case  also  the 
(leci*ee  directly  involved  a  claim  to,  or  question  respecting,  pro- 
perty of  the  value  of  Hs.  1,000  or  upwards,  and]  that  a]  further 
appeal  lies. 

No.  25. 

Before  Mr.  Justice  Chntterji  and  Mr.  Justice  Earris, 

NABI  BAKHSH,-  (Plaintiff) —APPELLANT, 

Yf-rsus  }  Appellate  Sidb. 

FAKIR  MUHAMMAD  AND  OTHERS,- (PKFKNDAvrs),— 
RESPONDENTS. 

Civil  Appeal  No.  118  of  19C0. 

Pre-ewptio7i  —  Waiver  ofright  in  favour  (f  stranger — Suh.-eqncnt  !X>aeition 
of  right  agnivsit  fcrson  nn'th  light  svpirinr  to  original  vendee  — Par  tie-f  — 
Addir.g  neiD  drfendavt  ti)  suit  —  Civi]  Piocehire  Cl'd-^^  1SS2,  Sertioi  ?tl  — 
Limitation— Limitation  Act,  18/7,  Articles  10  mid  120. 

Ou  4th  ;Maich  181)8  G  sold  to  F  the  ImikI  now  in  c^i^pntp,  llie 
deed  was  attested  as  a  witnesa  by  ore  J  ayIio  was  the  lanibardar  of  tlie 
parties'  villagp.  On  24th  February  1809  N  instituted  the  present  suit 
for  pre-emption  against  the  vendor  nt)d  purchaser.  On  13t1)  March  1800 
the  vendee  stated  that  l>e  had  sold  the  land  to  J  on  2:^rd  January  1809, 
thereupon  the  Court  added  J  as  co-defendant,  who  pVaded  thst  the 
suit  against  him  was  haired  by  time,  and  that  his  lioht  of  pre-emption 
was  eqiial  to  ihat  of  plaintiff. 

Held,  that  attesting  the  deed  ai:d  taking  nn  active  part  in  its  rcol.a. 
tration  amouots  to  a  distiuct  waiver  by  J  of  his  right  to  pre-empt,  and 
liaving  once  waived  his  right  with  respect  to  the  bargain  ♦J  was  estcpped 
from  asserting  it  against  the  present  pre-emptor  \\hose  claim  to 
pre-emption  was  superior  to  that  of  the  original  vendee. 

Held,  also,  that  as  the  plaintiff  in  order  to  succeed  against  J  notwith- 
standing bis,  (J's)  waiver,  if  his  purchase  was  a  genuine  one,  l>ad  to  seek 
to  enforce  his  right  of  pre-emption  against  liim,  the  provision  of  the 
Limitation  Act  applicable  was  Article  10  of  the  second  Scbediile  ;  and 
although  the  suit  against  F,  the  original  vendee,  was  iastituted  witldn 
the  period  proscribed  by  that  Article,  J  having  been  added  ns  a  co- 
defendant  three  days  after  the  period  allowed,  the  suit  should  be  held 
barred  unless  the  plaintiff  could  prove  that  the  sale  to  J  was  fictitious. 

Kali  Bakh'<h  v.  Kalca  Singh  (»),  F,ilteh  Chand  v.  Xihal  Singh  (*), 
Ahdid  Rah  V.  Muhammad  Ji  (^),  Imam-ud-din  v.  Liludhar  (*),  and  Jlarak 
Ohand  v,  Djd  Vai/i  S >hay  ('),  cited. 

"  (T42"P.  R.,  1878."       ('')8P.  J?.,1882. 

(')  lOG  P.  R.,  1880.        (^)  I.  L.  R.,  XIV  All.,  524, 
{")  I,  L.B.,XXVCalc.,  409, 
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Grtsh  Chander  Sasmal  v.  Devarkanath  Divda  (^),  and  The  Oriental 
Bank  Corporation  v.  Charriol  (2),  disapproved. 

Mutsadda  Sirigh  v.  Havriru  {^),  and  Khan  Muhammad  bhah  v.  Muhom- 
mad  J<tn  (*),  distinguished. 

Further  apfenl  from  the  decree  of  H.  Scott  Smith,  Esquire,  Divisional 
Judge,  Amritser  Division,  dated  I9ih  December  1899. 
Muhammad  Shafi,  for  appellant. 
Sukh  Dial,  for  respondents. 

'Ihe  facts  of  the  case  are  fnlly  stated  in  the  jndoment  of   the 
Court  delivered  by — 

2ith  Dec.  1902.  Harris,  J.— On  the   4th   Mnrch  1S98,  Ghulam  ]\lohi-nd-din, 

defendant  2,  executed  a  deed  of  sale  of  the  Innd  in  suit  in  favour 
of  Fakir  Muhammad,  defendant.  The  deed,  in  which  the  price 
was  stated  as  Rs.  1,'200  out  of  which  Rs.  600  were  to  he  paid  to 
mortgagees,  was  registered  on  ihe  10th  March  1S98.  Jhandu, 
defendants,  who  is  lambardar  of  the  village  of  the  parties,  attested 
the  deed  as  a  witness,  and  was  also  present  as  a  witness  at  regis- 
tration. The  suit  by  Nabi  Bakhsh,  plaintiff,  was  instituted  on 
the  24th  February  1899.  On^the  18th  March  1899,  when  the 
case  came  on  for  hearing,  Fahir  Muhammad  stated  that  he  had, 
on  the  23rd  January  lb99,  sold  the  land  to  Jhandu.  Jhandu 
was  added  as  co-defendant  on. the  loth  March  1899  by  order  of 
the  Court. 

Jhanda  pleaded  that  the  suit  against  him  was  barred  by  time, 
and  that  his  right  of  pre-emption  was  equal  to  that  of  plaintiff. 
Issues  were  framed  on  those  pleas,  and  also  as  to  the  price  to  be 
paid. 

The  first  Court  held  the  claim  not  to  be  barred  by  time,  on 
the  ground  that  Jhandu  had  been  added  as  defendant  by  an  order 
of  Court  under  Section  32,  Civil  Procedure  Code;  that  as  the 
plaintiff  had  an  ancestral  share  in  the paiti.  while  the  vendees 
were  proprietors  therein  only  by  purchase,  plaintiff's  right  was 
preferential ;  .that  Jhandu  had  waived  his  right  by  witnessing 
the  deed  of  sale.  An  opinion  was  also  expressed  that  the  second 
sale  was  collusive. 

It  was  found  that  only  Rs.  1,000  had  been  paid,  which  sum 
represented  a  fair  market  value,  and  a  decree  was  given  condi- 
tional on  payment  of  that  sum,  the  payment  being  thus  arianged  ; 
out  of  Rs.  600  deposited  in  Court  Rs.  400  to  be   paid   to  Jhandu, 

(^)  /.  L.  /?.,  XXir  Calc,  640.         (^)     11  P.  H.,  1893. 
(»)  /.  L.  B.,  Xll  Calc.,  642.  (*)  104  P.  R.,  1882. 
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and  Rs.  200  restoi'cd  to  the  plaintiff  who  was   to  pay    Rs.   600  to 
mortgagee. 

Fakir  Muhammad  and  .Jhandu  appealed  and  their  appeal 
raised  the   questions  of  right,  waiver,  limitation   and  price. 

In  the  matter  of  limitation  the  lower  Appellate  Court  held 
that  as  the  suit  against  Jhandu  was  one  to  prove  a  better  right, 
Article  120,  Schedule  II  of  the  Limitation  Act  applied  and  not 
Article  10,  following  the  decision  in  MiUmdda  Singh  v.  Hamirn  (^) 
and  that  even  if  Article  10  applied,  time  only  began  to  run  with 
regard  to  Jhandu  from  the  date  of  the  sale  to  Jhandu,  and  that 
consequently  the  suit  was  within  time.  It  was  further  held  that 
tlie  pre-emptive  rights  of  plaintiff  and  Jhandu  were  equal,  and 
that,  though  there  was  a  fair  presumption  that  Jhandu  had  waived 
his  claim  to  pre-empt,  he  could  resist  a  suit  of  a  rival  pre-emptor 
ou  the  ground  that  he  had  purchased  from  the  original  vendee,  and 
having  an  equal  I'ight  with  plaintiff  he  was  entitled  to  retain 
tlio  laud  in  suit  which  he  had  purchased  prior  to  suit.  No  deci- 
sion as  to  price  was  given.  The  appeal  was  accepted,  and 
plaintiff's  suit  was  dismissed. 

Plaintiff  has  preferred  this  further  appeal.  Gliulam  Mohi- 
ud-din  is  reported  to  have  died.  But  he  is  not,  as  vendor,  a 
necessary  respondent  and  the  appeal  can  proceed  without   him. 

We  arc  unable  to  agree  witli  the  lower  Appellate  Court  that 
even  if  Jhandu  waived  his  claim  to  pre-empt  he  can  resist  the 
present  claim  on  the  merits.  In  Sali  IlakhsJi  v.  Kaha  Singh  ('), 
it  was  held  that  a  pre-emptor  who  has  once  waived  his  right 
cannot  afterwards  come  forward  and  re-as.sert  his  right  against 
another  person  who  has  clainud  and  obtained  a  decree  for  pre- 
emption. The  obtaining  of  the  decree  does  not,  as  the  Divisional 
Judge  appears  to  think,  distinguish  that  case  from  the  present. 
The  point  is  that  the  right  once  waived  cannot  be  re  asserted. 
Farther  if  Jhandu  acquiesced  in  the  purchase  by  Fakir  Muham- 
mad, he,  as  sub-purchaser  of  Fakir  Muhammad,  is.estopped  from 
asserting  his  waived  right  against  plaintiff  whose  claim  to  pre- 
emption is  superior  to  that  of  Fakir  Muhammad  c.  f .  Fatleh  Chan. I 
V.  Nihal  Singh  ('').  As  a  fact  we  consider  there  was  a  distinct 
waiver,  and  that  was  found  by  both  Courts,  Jhandu  not  only 
attested  the  deed  as  a  witness,  but  also  took  an  active  part  in  the 
registration  six  days  later.  He  nmst  have  had  full  knowledge  of 
the  transaction,  and  ib  may  be,  as  the  tirst  Court    was  inclined   to 

C)  11  P.  li.,  1S93.  (-)  42  P,  ii.,  187». 

(=»)  lot:  r.  ii.,  lyso. 
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think,  that  when  plaintiff's  intention  to  sue  became  known  in  the 
village,  Jliandu  colluded  with  Fakir  Muhammad  and  entered  into 
a  fictitious  transaction  to  defeat  the  claim.  We  do  not  consider 
that,  as  is  contended  for  respondents,  Jhanda  merely  signed  as  an 
identifying  witness.  As  remarked  in  Ahdid  Bah  y.  Muliammnd 
Ji  (1),  "  it  is  a  common  practice  in  places  where  a  contrary  right 
"of  pre-emption  is  known  or  is  believed  to  exist,  to  procure  the 
"  signature  of  a  pre-emptor  to  the  deed  of  sale  to  another  person, 
"  as  proof  of  the  pre-emptor's  assent,  "  and  that  is  what  we  find 
to  have  been  done  in  this  case. 

But  plaintiff,  to  succeed,  must  show  his  claim  as  against 
Jhandu  to  bo  within  time,  Jhandu  having  been  added  as  defend- 
ant three  days  after  the  expiry  of  the  one  year  of  Article  ID,  if 
that  article  is  applicable.  Section  22  of  the  Limitation  Act  is 
very  definite,  and  it  is  clear  that  under  that  section  the  suit,  as 
against  Jhandu,  must  be  considered  to  have  been  instituted  on  the 
K^th  March  1899.  The  argament  adopted  by  the  first  Court, 
and  again  here  urged  that,  as  Jhanda  was  added  as  defendant  by 
order  of  Court  under  Section  32,  Civil  Procedure  Code,  the  suit 
is  within  time,  is,  we  C3n5ider,  untenable.  Griish  Ghander  Sasm-d 
V.  Devarhanith  Dliul  i  (-),  which  followed  The  Oriental  Bank 
Corporation  v.  Charriol  (^),  is  citod.  But  wd  agcjj  with  the 
rem  irk  in  I,nai)i-ttd-dui  v.  Liladkar  (*),  that  the  Calcutta  rating 
ajiparently  only  decided  that  limitation  does  not  preclude  a  Court 
.''vom  acting  undei'  Section  32,  and  that,  "  it  is  not  obvious  how 
"  the  observations  of  the  learned  Judges  iu  that  case  could  be 
"reconciled  with  the  specific  provisions  of  Section  22  of  the 
"Indian  Limitation  Act,  1877,  if  those  observations  are  to  be 
"  read  as  implying  that  any  Court  could  do  otherwise  than 
"  dismiss  a  suit  which  was  barred  by  limitation."  And  in  a  later 
Calcutta  case,  Barak  Chand  v.  Deona'h  Sohay  (^)  the  provisions  of 
Section  22  were  strictly  applied,  though  the  application  involved 
a  hardship. 

It  thus  seems  that  if  Article  10  governs  the  suit  as  agdinst 
Jliandu  the  claim  is  time  barred.  But  it  is  contended  for 
plaintiff  that,  as  regards  Jhandu,  Article  120  and  not  Article  10 
is  applicable,  and  Mutsulda  Singh  v.  Hamira  {^)  is  cited.  In  that 
case  the  added  defendant  was  a  rival  pre-emptor  claiming  in  a 
separate  suit,  and  it  was  held  that  Article  10  had  no  application, 
because  the  plaintiff  did  not   seek  to  enforce  any  right  of  pre-emp- 

(M  8  P.  K,  1882.  (*)  t.  L.  R.,  XIV  All.,  524. 

(')  LL.  K.,  XXIV  Calc,  G40.  {')  I.  L.  12.,  XXV  Culc,  409. 

(-0  /.  i.  It.,  XII  Qidc,  642.  C^)  11  P.  R.,  1893. 
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tlon  as  against  the  rival  pi-e-emptor,  "  but  merely  to  establish 
''  that  he  has  no  rights  of  pre-emption  superior  to  his  own,  and  to 
"  bind  hira  by  the  decree  eventually  to  be  passed  in  plaintiff's 
**  favour,  "  and  that  as  such  a  suit  was  not  specifically  pix)vided  for 
Article  120  applied. 

Wo  do  not  consider  the  ruling  applicable  to  the  present  case. 
Notwithstanding  his  waiver  Jhandu,  if  the  sub-purchase  was 
genuine,  is  the  transferee  of  Fakir  Muhammad,  and  so  plaintiff  has, 
in  order  to  succeed,  to  enforce  his  alleged  right  against  Jhandu. 
It  is  true  that  Jhandu  sets  up  a  pre-emptive  right  against  plaintiff 
as  a  defence  to  the  suit,  and  that  Kliaa  Muhammad  Shah  v. 
Muhammad  Jan  Q)  which  was  cited  for  respondent,  is  not  exactly 
in  point,  as  in  thnt  case  the  added  defendant  was  a  co-vendee  in 
the  original  purchase.  But  Jhandu  is  not  suing  to  enforce  a  right, 
and  if  his  purchase  from  Fakir  Muhammad  was  genuine,  his 
waiver  or  inferior  right  or  entire  want  of  right  of  pre-emption  does 
not  save  limitation,  as  he  derives  his  right  to  retain  the  subject  of 
sale  from  the  original  purchaser,  and  the  waiver  does  not  alter  the 
nature  of  the  suit  or  the  cause  of  action. 

For  tkese  reasons  wo  are  of  opinion  that  Article  10  applies  to 
the  suit  against  Jhandu,  and  consequently  the  claim  is  time 
barred,  unless  it  be  established  that  the  sale  to  Jhandu  was  ficti- 
tious, in  which  case  plaintiff  should  succeed. 

The  question  whether  the  sub-purchase  was  collusive  and 
fictitious  remains.  It  is  a  matter  which  seems,  probably  owing 
to  a  Avant  of  proper  examination  of  parties,  to  have  escaped  the 
notice  of  the  first  Court  until  it  came  to  judgment,  while  it  was 
not  considered  at  all  by  the  Divisional  Court.  Also  if  the  pur- 
chase by  Jhandu  was  fictitious  it  will  be  necessary  for  the  lower 
Appellate  Court  to  determine  the  question  of  price  to  be  paid 
which  was  raised  there  by  defendants'  ai)pcal.  We  therefore  Fct 
aside  the  order  of  the  Divisional  Judge,  dismissing  the  claim,  and 
remand  the  case  to  the  Divisional  Court  under  Section  562,  Civil 
Proceduie  Code,  for  decision  with  reference  to  the  above  remarks. 
The  Divisional  Court  will,  if  necessary,  send  down  an  issue  for 
trial  to  the  first  Court  in  the  matter  of  the  fictitioui  nature  of 
the  sub-purchase.  Stamp  on  appeal  in  this  Court  to  be  refund- 
ed.   Other  costs  in  this  Court  to  be  costs  in  the  cause. 

Appeal  allowed'- Cause  remanded. 


(I)  104  P.  R.,  1882. 
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No.  26. 

Before  Mr.  J u slice  Chatter ji  and  Mr.  Judice  Harris. 
MUSSAMMAT  BAKHAN  AND  ANOTHER  -  (Defendants),— 
APPELLANTS, 

Versus 
ALA  BAKHSH,-(Plaintiff),-EESPONDENT. 

Civil  Appeal  No.  1388  of  1899. 

Declaratory  decree — Marriage — Suit  fur  a  declaration  that  the  defendant 
it  not  the  lawful  wife  of  the  plainti^^ — Jurisdiction  of  Civil  Court  to  cnlei  tain 
such  a  suit  tvhen  an  order  for  maintenance  passed  under  Section -iSS  (f  the 
Criminal  Procedure  Code  is  in  force  against  theplainti^ — Specific  Belief  Act^ 
Section  42. 

Held,  that  a  suit  by  a  person  against  wlioui  an  order  for  maiiiteuauce 
in  favor  of  defendant  has  been  made  by  a  Critninal  Court  under  Section 
488,  Criminal  Procedure  Code,  lies  in  a  Civil  Court  for  a  declaration  that 
the  defendant  is  not  his  wife. 

Mussaminat  Baji  v.  Nawah  Khan  ('),  Suhhudra  v.  Basdeo  Dale  f-), 
SuhadDomniv.  Kateram  Dome  (^),  Aunjona  Dasi  v.  Prohlad  Chandra 
Qhuse  {*),and  Jogat  Singh  v.  Jit  Singh  ('),    referred  to. 

Further  appeal  from   the   decree  of  Kazi  Muhammad  Adam ,  0.  M. 
G.f  Divisional  Judge,  Jhelum  Division,  dated  29th  Jane  1899. 
Golak  Nath,  for  appsllants. 
Shelverton  and  Ganpat  Rai,  for  respondent. 

The  judgment  of  the  Court  (so  far  as  is  material  for  the 
purposes  of  this  report)  was  delivered  by  — 

15^^  Dec   1902.  Harris,    J. — The  question    on    Avhich    this    apphcation    for 

revision  was  admitted  as  a  further  appeal  is  whether  a  suit  by  a 
person  against  whom  an  order  for  maintenance  in  favour  of 
defendant  has  been  made  by  a  Criminal  Court  under  Section 
488,  Criminal  Procedure  Code,  lies  in  a  Civil  Court  for  a  declara- 
tion that  the  defendant  is  not   his  wife. 

The  status  of  husband  of  the  defendant,  Massammat  Bakhaii, 
and  of  father  of  the  minor  defendant,  Khuda  Bakhsh,  was 
denied  by  plaintiff  in  the  Criminal  Court,  but  found  against  him, 
and  an  order  for  the  maintenance  of  the  minor  defendant  was 
passed. 

The  question  whether  such  a  suit  would  lie  was  for  the  first 
time  taken  orally  before    the    learned  Judge   who    admitted    the 

(')  21  F.  R.,  1894,  Cr.  (•)  20  W.  R.,  58,  Cr. 

l^)  I.  L,  li.,  XVI H  AIL,  29.  (*)  6  Beng.  L.  R.,  243. 

(=)  41  P.  U.,   1870. 


March  1903.  ]  CIVIL  JUDGMENTS— No.  2G.  83 


petition  as  a  further  appeal  and  who  has  referred  the  whole  case 
to  this  Bench.  But  though  on  objection  taken  we  consider  we 
have  a  discretion  to  decide  at  this  stage  whether  the  application 
should  have  been  admitted  as  a  further  appeal,  even  though  the 
order  of  admission  was  not  esr-^arte,  we  have  not  thought  fit  to 
refuse  to  hear  counsel  on  a  point  which  might  be  fatal  to 
plaintiff's  decree. 

It  is  contended  for  appellant  that  Section  42,  SpeciOc 
Helief  Act,  is  inapplicable,  as  plaintiff  was  not  suing  for  a  declara- 
tion that  he  is  entitled  to  any  legal  character,  and  that  at  all 
events  the  case  is  not  one  in  which  a  Civil  Court  should  exercise 
a  discretion  in  jdaintiff's  favour.  With  this  contention  we  cannot 
agree.  The  legal  character  contemplated  in  the  section  may,  we 
apprehend,  be  in  the  affirmative  or  negative,  in  other  words,  that 
a  certain  legal  relation  does,  or  does  not  exist.  Further  though 
it  would  be,  even  if  not  without  jurisdiction,  improper  for  a 
Civil  Court  to  exercise  a  discretion  in  declaring  a  plaintiff  not 
subject  to  a  Magistrate's  order  for  maintenance,  the  declaration 
here  sued  for,  viz.,  that  Mussammat  Bakhan  is  not  plaintiff's  wife, 
and  Khuda  Bakhsh  not  plaintiff's  legitimate  son,  covers  other 
civil  rights  than  those  of  m.aintenance,  and  the  question  cannot 
bo  determined  on  that  ground  alone.  And  with  reference  to  an 
order  for  maintenance  of  a  wife  as  has  been  pointed  out  in  Mus- 
nam  mat  Baji  v.  Nawah  Khan  ('),  that  order,  which  is  of  a  quan 
civil  nature,  is  not  exhaustive,  in  that  the  Magistrate,  if  subse- 
quently he  finds  an  allegation  of  divorce  established,  may  refuse 
to  enforce  his  order. 

Suhhudra  v.  Ba.^deo  Duhe  (2),  and  Suhad  Domni  v.  Katlrani 
Dome  (^),  have  been  referred  to  in  support  of  appellants'  conten- 
tion that  the  suit  does  not  lie.  The  latter  case  was  a  criminal  re- 
ference dealt  with  hy  a  single  Judge,  and  the  point  actually  decided 
was  only  that  the  decree  of  a  Civil  Court  cannot  affect  the  order 
of  the  Magistrate,  and  we  must  regard  the  further  remark  of 
the  learned  Judge  that  the  Civil  Court  had  no  jurisdiction  to 
make  a  declaratory  order  as  to  the  paternity  of  the  child  in  ques- 
tion as  oliter  didum.  Ifc  may  be  added  that  the  above  ruling 
was  prior  to  the  Specific  Relief  Act,  and  pronounced  at  a  time 
when  Section  15,  Act  VIII  of  1859,  defined  the  power  of  Civil 
Courts  to  grant  declarations.  In  the  Allahabad  case  the  prayer 
was  for  a  declaration  that  the  woman  was  of  loose  character  and 
outt;asted,  that  the  child  born   of   her   was   not  begotten  of   the 

(0  21  P.  «.,  1894,  Or.  («)  I.  L.  R.,  WUl  AH,,  39. 

O  20  W,  B.,  58,  Or. 
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plaintiff,  that  the  woman  be  declared  to  have  no  light  of  main- 
tenance, and  thatthcic  was  no  relationship  of  husband  and  wife 
between  the  parties.  The  learned  Judges  said,  "  These  reliefs  are 
"  not  reliefs  which  a  Civil  Court  can  grant,  especially  under  the 
"  circumstances  of  the  present  case.  What  the  respondent  seeks 
"  to  do  is  to  set  aside  the  maintenance  orders  passed  by  the 
"  Magistrate,  who  had  full  jurisdiction  to  pass  them  and  to 
*•  declare  that  they  are  of  no  force." 

The  first  case  was  cited  in  support  of  the  viev/  taken.  It 
would  seem  that  the  decision  proceeded  upon  the  special  facts  of 
the  case,  and  rested  almost  entirely  on  the  indisputably  correct 
position  that  the  Civil  Court  could  not  set  aside  the  maintenance 
order  of  the  Magistrate.  With  the  vieAv  that  none  of  the  reliefs 
sought  could  be  granted  by  a  Civil  Court,  the  grounds  of  which 
view  were  not  discussed,  we  do  not,  with  all  deference  to  the 
opinion  of  the  learned  Judges,  agree.  Had  there  been  no  mainten- 
ance order  could  not  the  Civil  Court  have  granted  a  declaration  ? 
In  Aunjona  Dosiy.  Frallad  ^'liandra  Ghos-e  Q),  before  the  passing 
of  the  Specific  Relief  Act  it  was  held  that  a  suit  for  a  declaration 
that  an  alleged  Hindu  marriage  was  invalid  would  lie.  In  Jo  gat 
Singh  V.  Jit  Sintjh  ('^),  a  suit  for  a  declaration  that  plaintiff  ^vas 
the  son  tf  defendant  was  held  to  lie  as  consequential  relief  would 
follow  the  result  of  the  suit.  And  now  under  Section  42,  Specific 
Kelief  Act,  where  a  plaintiff  is  not  able  to  seek  further  relief  a 
mere  declaration  may  be  granted.  Illustration  (7i)  to  that  sec- 
tion is  a  case  in  point.  There  are  many  civil  rights  arising  out 
of  the  contract  of  marriage  other  than  of  maintenance.  Surely 
^  the  Magistrate's  order  would  not  make  the  questions  of  marriage 
or  legitimacy  tes-jndicata  in  a  suit  for  dower,  or  in  a  suit  by  a 
putative  son  to  set  aside  an  alienation  by  his  putative  father. 
Section  11  of  the  present  Code  of  Civil  Procedure  gives  the 
Civil  Courts'  jurisdiction  to  try  all  suits  of  a  civil  nature  except- 
ing suits  of  which  their  cognizance  is  barred  by  any  enactment 
for  the  time  being  in  force.  There  is  no  provision  m  the  Cri- 
minal Procedure  Code  which  bars  a  suit  of  the  nature  of  the 
present  suit  which  is  plainly  one  of  a  civil  nature.  For  the 
above  reasons  we  hold  the  suit,  which  is  not  one  to  set  aside  the 
Magistrate's  order  for  maintenance  of  the  child,  an  order 
sustainable  merely  on  the  ground  of  paternity  without  marriage, 
to  be  a  suit  which  the  Civil  Courts  had  jurisdiction  to  try. 

(The  rest   of  tlie   judgment  is   not   material   for  the  purposes  of  this 
report, — Ed„  /'.  B.) 

0)  6  Beng,  L.  J?.,  243-        (=«)  41  P.  B.,  187G. 
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No.  27. 

Before  Mr.  Justice  Reid  wui   i/r.  Justice  Harris. 

NAND  LAL,— (Plaintiff),— Appellant,  j 

Versus  I  AlTELLATE   SlOE. 

(JOPAL  SAHAi  AND  ANOTHER —(Defendants),—  j 

RESPONDENTS. 

Civil  Appeal  No.  85  of  1902. 

Junn'.uti.iun — place  of  suhig^ Consent  io  Jurisdidion — Waiver — Civil 
rroccdurc  Code,  1882,  Sections  17,  20. 

ifei(i,  tliat,  where  the  cause  of  action  ill  a  suit  had  not  arisen  within 
the  jurisdiction  of  the  Court  in  which  a  suit  was  instituted  and  only  one 
of  several  defendants  resided  within^  tlnit  jurisdiction  and  no  permission 
ior  the  institution  had  been  obtuiucd  in  accordance  with  the  proviso  to 
Section  17  of  the  Code  of  Civil  Procedure,  the  non-resident  defendants,  who 
objected  to  the  jurisdiction  in  their  written  statements,  could  not  be 
held  to  have  acquiesced  in  that  jurisdiction  by  reason  of  their  failure  to 
apply  uuder  Section  20  of  the  Code. 

Viraragava  v.  Krishnasami  (^),  and  Ismail  Peer  Amhulam  v.Ncclameyam 
Servai  (-),  not  followed. 

Miscdlaneoiis  apj^eal  from    the   order    of   S.    Clifford,    Esquire, 
Divisional  Judye,  Delhi  Divisiuu,  dated  lijlh  December  1901. 

Sliadi  Lai,  for  appellant. 

Browne,  for  respondents. 

The  judgment  of  the  Coui-L  was  delivered  by — 

Reid,  J.— The  question   referred  far   decision   is   **  whether,     13 th  Fehy.  1903. 
''  when  a  cause  of  action  for  suit  has  not  arisen  in  a  district  Avherc 
**  plaint  is  filed,  but  one  of  two  or  more  defendants  resides   within 
*'  the  jurisdiction  of  the  said  Court  and  no  leave  for  institution  has 
"  been  obtained  in  accordance  with  the  proviso  to  Section  17  of  the 
"  Code  of  Civil  Procedure,  the  objecting  defendants  should  bo  held 
*'  to  have  submitted  to  the  jurisdiction  of  the  Court   because   they 
"  have  not  put  Section  20  in  force  and  applied  for  stay  of  procced- 
"  ings  as  prescribed  therein."  The  suit  was  instituted  in  the  Huhtak 
District  Court.     The  Lower  Appellate  Court  found  that   the   c<iu«c 
of  action  did  not  arise  in  the  Rolitak  District,  in  which  the  plain- 
tiff-appellant and  one   of  the   defendant-respondents,  only  resided, 
while  both  respondents  carried  on  business  in  the  Delhi    District, 
and  ordered  that  the  plaint  be   returned   for  presentation   in   the 
Delhi  Court. 

'^        (0  /.  I"  «•»  VI  Mad.,  341.  ['}  VIIIMad.,  L,  J.,  38. 
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In  tlie  Court  of  first  instance  the  respondents  pleaded  that  tlic 
Rolitak  Court  had  not  jurisdiction  and  the  first  issue  framed  was 
whether  it  had  jarisdiction.  I c  is  admitted  that  permission  was 
not  given  by  that  Court  under  the  proviso  to  Section  17  (c)  of  the 
Code,  but  counsel  for  the  appellant  contended  that  the  defendant 
wlio  did  not  reside  within  the  jurisdiction  acquiesced  in  the  insti- 
tution by  his  failure  to  apply,  under  Section  20  of  the  Code,  to  the 
Court  to  stay  proceedings.  Viiaragava  y.  Knshnasami  {'^),  and 
Ismail  Peer  Ambalcun  v.  Neelamegim  Servaz  ("''),  have  been  cited 
in  support  of  this  contention.  These  authorities  are  directly  in 
point,  but  wc  are  unable  to  follow  them.  In  the  latter  case  the 
learned  Judges  said,  *•  a  bare  objection  to  the  jurisdiction  is  not  a 
*' compliance  with  the  law  "  (contained  in  Section  20)  ''and,  in 
"  the  absence  of  such  compliance,  the  defendant  must  be  deemed 
"  to  acquiesce  in  the  institution  of  the  suit  in  the  Court  in  which  it 
"  is."  In  the  former  case  the  non-resident  defendant  objected  in 
his  written  statement  to  the  jurisdiction,  but  the  Court  held  that 
this  was  insufficient,  inasmuch  as  he  should  have  proceeded 
under  Section  20  of  the  Code.  The  learned  Judges  said,  "  The 
"  last  paragraph  in  Section  20  appears  to  us  specially  applicable 
•'  to  Section  17  (6),  for  no  acquiescence  is  necessary  to  give  juris- 
"  diction  under  Sections  lo,  18  or  19,  the  evident  intention  of  the 
"  Legislature  was  that  the  question  of  jurisdiction  over  defendants, 
"non-resident,  etc.,  under  Section  17  (b)  should  be  raised  on  the 
*'  first  opportunity,  and  that,  if  it  was  not  then  raised  in  the  man- 
"  ner  pointed  out  by  Section  20,  it  should  not  be  afterwards  raised 
"  by  plea."  In  the  Madras  Law  Journal  case  the  Court  expressed 
the  opinion  that  Section  17  (ft)  in  the  above  cited  passages  was  a 
clerical  en  or  for  Section  17  (c),  and  in  this  opinion  we  concur, 
though  wc  are  unable  to  concur  in  the  view  that  a  non-resident 
defendant  who  objects  in  his  written  statement,  tiled  under  Section 
1 10  of  the  Code  before  or  at  the  first  hearing  and  before  issues  are 
framed,  is  to  be  treated  as  if  he  had  not  objected  "  at  the  earliesi 
"  possible  opportunity  and  .  ,  .  before  the  issues  are  settled.'' 

The  argument  based  on  the  necessity  for  cxijcdition  has, 
therefore,  in  our  opinion,  no  force,  and  Section  20  applies,  in  our 
opinion,  to  those  cases  only  in  which  a  suit  may  be  instituted  in 
more  than  one  Court  without  any  special  permission  or  acquiescence 
as  in  cases  falling  within  the  proviso  to  Section  16,  or  Section  17 
(rt)  and  (6),  where  either  the  Court  within  whose  jurisdiction  the 
cause  of  action  arose  or  that  in  whose  jurisdiction  all  the  defend- 


ed) I.L.  /?.,  VI  Mud.,  aii.        {•')  VUl  Mad.  L.  J..  38. 


April  1903.  ]  CIVIL  JUDGMENTS—No.  27.  8f 


ants  ix>side,  etc.,  may  bo  f3elected,  or  Section  18  or  Section  19  of  tho 

Code.  In  each  of  these  cases  the  plaintiff  may  choose  the  form 
and  the  Coarfc  may,  on  the  application  of  a  defendant  who  does 
not  reside,  etc.,  witbin  it.s  jiirisdicfcion,  proceed  under  Section  20. 

Tlio  argument  in  the  VI  Madras  case,  that  no  acquiescence  is 
necessary  to  cvive  jurisdiction  under  Sections  16, 18  or  19  has,  in  our 
opinion,  no  force.  The  last  paragraph  of  Section  20  is  intended, 
in  our  opinion,  to  preclude  the  defendant  from  applying  for  stay 
with  a  view,  e.g.^  to  a  transfer  from  the  Court  within  the  jurisdic- 
tion of  which  the  cause  of  action  arose  to  the  Court  within  the 
jurisdiction  of  which  lie  resides,  at  an  inconveniently  late  stage  of 
Tho  proceedings. 

Only  the  leave  of  the  Court  or  acquiescence  gives  jurisdiction 
to  a  Court  within  whose  jurisdiction  the  cause  of  action  has  not 
arisen  or  all  the  defendants  do  not  reside,  etc.,  and  there  is  not 
jurisdiction  until  the  fulfilment  of  one  of  these  conditions.  Sec- 
tion 17  (c)  is,  in  our  opinion,  an  exception  to  the  rule  that  con- 
sent of  parties  does  not  confer  jurisdiction,  and  permission  of  the 
Court  or  consent  of  the  non-resident,  etc.,  defendant  is  a  condition 
precedent  to  the  suit  proceeding ;  while  suits  instituted  under  the 
other  provisions  of  the  Code  cited  above  may  proceed  in  the  Court 
selected  by  the  plaintiff  unless  that  Court,  on  the  application  of 
the  non-resident,  etc.,  defendant,  adopts  the  special  procedure 
prescribed  b}^  Section  20.  Section  17  (c)  confers  a  special  juris- 
diction, while  Section  20  limits  the  jurisdiction  conferred  by  other 
provisions  of  the  Code. 

The  concluding  sentence  of  Section  20  does  not,  in  our  opinion, 
refer  to  the  "acquiescence"  prescribed  in  Section  17  (c),  and 
■we  are  unable  to  hold  that  a  defendant  who  has  pleaded  want  of 
jurisdiction  at  or  before  the  first  hearing  can  be  held  to  have  ac- 
quiesced in  that  jurisdiction  by  reason  of  his  failure  to  apply  under 
Section  20.  Our  answer  to  the  reference  is,  for  these  reasons,  in 
the  negative. 

(J^oTE.— Tho  rstnainder  of  tho  jiKlgmenfc  ia  not  material  for  tho  pur- 
posos  of  this  report— Ed.,  P.  72.) 
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No.  28. 
Before  Mr.  Justice  Glarh,  Chief  Judge. 
HARI  CHAND,— (Plaintiff) -APPELLANT, 
Appellate  Side.  I  Versus 

JIWAN  MAL  AND  ANOTHER,— (DEFENrAXTs),- 
RESPONDENTS. 

Civil  Appeal  No.  376  of  1902. 

Partition— Suit  to  enforce  a  right  to  share  in  joint  family  frofcrly — 
Valuation  for  2'>wposefi  of  jurisdiction  and  Court  fee — Court  Fees  Act,  1870, 
Section  7  {iv)  {h)  — Suits  Valuation  Act,  1870,  Section  8. 

Held,  that  for  purposes  of  Court  fees  in  a  suit  to  euforce  a  right  to 
share  in  joint  familj'  property  by  partition  and  for  the  delivery  of  the 
possession  to  the  plaintiff  of  his  share,  the  value  of  the  suit  is  the  amount 
at  which  the  plaintiff  values  his  share.  In  such  cases  the  value  as  de- 
terminable for  the  computntion  of  Court  fees  and  the  value  for  purposes 
of  jurisdiclion  are  identical. 

Eoidya  Nath  Adya  V.  Muhhan  lal  Adya  0),  Balvant  Gancsh  r.  Nana 
Chintamon  (2),  and  Raghlar  Dial  v.  Salig  Ram  ("),  referred  to. 

Baiva  Mangal  Das  V.  Mahant  Xarinjan  Das  (^),  and  Garuvajamma  v. 
VenJcataJcrishnama  Chstti  (•^),  distinguished. 

Miscollancous  iirst  appeal  from  the  order  of  La^a   Arlihru    Ham, 
District  Judge,  Ferozppore,  dated  Sth  May  1902. 
Sliadi  Lai,  for  appellant. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  :  — 

12/7i  Nov.  1902.  Clark,  0.  J.— This  claim  is  described  in  the  plaint  as  a  claim 

for  settlement  of  accounts  and  recovery  of  one-ninth  share  of   the 

joint  property  of  the  parties,  such  share  being  valued  at  Rs.  oO,000. 

The  plaint  alleges   that  plaintiff  and   defendants   are  joint, 

plaintiff's  share  being  one-ninth,  that  their  business  was  conducted 

/  jointly  until  August  1900,  when    dfifqidants  xepudiai^d^ilaintiff 's 

;    rights,  and   turned   him   out   of   the   fiwn.     Defendants   are  in 

possession  of  the  whole   property  of   the   firm,   which  j3lain tiff 

values  at  between  four  and  five  lakhs  of  rupees. 

The  reliefs  sought  by  plaintiff  are  that   defendants   may    be 
required  to  render  account  of   the  whole   joint   property   of   the 
parties,  consisting  of  lands,  houses,  shops,  grain,  cash,   jeiivellery, 
cattle,  clothing,  furniture,  hiindis,  account  books  and  other   docu- 
ments, and  that  plaintiff  may  bo  granted   his   one-ninth   share 
thereof. 

(1)  I.  L.  R.,  XVII  Calc,  G80.  {^)  104  P.  R.,  1895. 

(=)  /.  L.  R.,  XVIII  Bom.,  209.  (*)    56  P.  R.,  1895. 

(5)  1,1,  R.,  XXIV Mad.,  3i. 
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The  plaint  winds  up  by  saying^  that  plaintiff  fixes  the  value 
of  the  relief  sought  for  at  Rh.  5,250  for  the  purposes  of  the  Court 
Fees  Act. 

The  District  Judge  has  returned  the  plaint  for  amendment, 
for  revaluation  of  the  property  and  for  the  plaint  to  he  stamped 
according  to  the  valuation. 

Though  I  do  not  agree  with  the  reasons  given  by  the  Dis- 
trict Judge  for  his  order,  I  think  that  the  order  itself  is  correct. 

Plaintiff  has  appealed  from  that  order,  and  his  counsel 
argues  that  the  case  comes  under  Section  7  (iv)  (ft)  of  the  Court 
Fees  Act,  and  is  a  suit  to  enforce  the  right  to  share  in  property 
on  the  ground  that  it  is  joint  family  property.  In  this  conten- 
tion I  agree,  he  further  argues  that  by  the  last  paragraph  of  that 
section  plaintiff  was  entitled  to  value  the  relief  sought  at 
Rs.  5,250. 

In  this  contention  I  cannot  agree,  he  quotes  Baiva  Mangal 
Das  V.  Mahard  Nao'injan  Das  (^),  and  Guruvojamma  ,  v. 
Venl'ataJxrishnama  Gheffi  (^). 

In  the  Punjab  Ruling  the  suit  was  for  the  removal  of  a 
Maliant,  and  it  was  held  that  when  the  plaintiff  has  valued  his 
relief  at  a  sum  which  is  prima  facie  not  unreasonable,  it  is  not 
open  to  the  Court  to  challenge  or  revise  such  valuation. 

In  the  Madras  case  the  suit  was  for  an  injunction,  and  it  was 
held  that  the  Court  could  not  interfere  with  the  amount  at  which 
plaintiff*  valued  the  relief  sought. 

Those  two  cases  are  easily  distinguishable  from  the  present 
case,  the  removal  of  a  Alahaut  and  an  injunction  are  matters,^ 
indefinit/C,  and  extremely  difhcult  of  valuation,  but  in  this  casd 
plaintiff  sues  for  certain  detinite  property  which  for  one  purpose 
he  values  at  Rs.  50,000  and  for  another  purpose  at  Rs.  5,25u. 

I  think  the  principle  laid  down  in  Boidija  Nath  AJya  v, 
Makhan  Lai  Adya  (^),  that  the  Court  Fees  Act,  Section  7,  clause 
(iv)  does  not  contemplate  that  a  plaintiff  should  assign  an  arbi- 
trary value  to  the  subject  matter  of  the  suit  is  applicable  to  this 
case. 

In  Balvant  Qanenh  v.  N,ina  CJuntamon  (')  in  a  suit  for 
partition  and  possession  of  plaintiff's  share  of  joint  family  pix)- 
perty,  plaintiff  was  not  allowed  to  value  the  suit  for  purposes  of 
Court  Fees,  but  it  was  held  that  the  Court  foe  must  bo  ad  valorem. 


(')  50  P.  /?.,  189.5.  (3)  /.  L.  i?.,  XVII  Calc,  G80. 

(«>  r  L.  /?.,  XXTV  Vn<^  ,  %\,        ;'.  /.  l.  /?.,  XVUl  Bom.,  200. 
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Appellate  Sidk. 


In  Jlaghhar  Dial  v.  Salig  Bam  (0?  the  exact  point  now 
raised  was  not  decided,  but  it  was  held  in  a  case  similar  to  this 
tfratthe  proper  Court. fee  was  ad  valorem. 

Plaintiff  has  given  no  explanation  as  to  why  he  has  valued 
the  relief  sought  at  Hs.  5,250,  almost  the  minimum  sum  which 
gives  a  right  of  first  appeal  to  the  Chief  Court.     In  my   opinion 

!it  is  not  permissible  for  a  plaintiff  to  value  the  relief  sought  for 
^  purposes  of  Court  fee  at  an  arbitrary  value  in  consistent  with 
I  his  own  valuation  in  the  plaint  of  the  property  claimed. 

I  dismiss  the  appeal. 

Appeal  dismissed. 

No.  29. 

Before  Mr.  Justice  Reid. 

SUNDAR  SINGH  AND  OTHERS,—(Defe:ndants),— 
APPELLANTS, 

Versus 

SAIN  DITTA  A^D  OTHERS,— (Plaintiffs),— 
RESPONDENTS. 

Civil  Appeal  No.  52  of  1903. 

Cusiom— Alienation  — Alienation    hy  sonless  proprietor— Right  of  r ever" 
ioner  to  contest  such  alienation  in  presence  of  wife   and   daughter-in-law— 
Right  to  sm—Kalar  Jatsof  iahsW  J agraon^  Ludhiana  District  — 

A,  a  sonless  proprietor  sold  his  house  to  two  of  his  collaterals,  S.  and  Gr. 
The  plaintiflFs,  who  -were  nearer  collaterals,  sued  for  a  declaration  that  the 
sale  being  without  necessity,  should  not  affect  their  reversionary  rights 
and  should  be  held  to  be  null  and  void  after  the  death  of  A.  The  defen- 
dants pleaded  that  as  A's  wife  and  daughter-in-law  were  alive  the  plaintiffs 
had  no  locus  standi.  It  was  found  that  among  the  parties,  who  were  Kalar 
Jats  of  the  Jagraon  tahsil,  a  widow  was  entitled  on  her  husband's  death  to 
possession  of  his  immovable  property  for  her  life  or  until  re-marriage,  and 
that  a  daughter-in-law  was  entitled  only  to  maintenance  oat  of  his  estate. 

JJeld,  that  as  the  right  of  succession  of  the  widow  was  only  a  **  widow's 
estate,"  the  plaintiffs,  who  were  the  nearest  presumptive  reversionary 
heirs,  were  entitled  to  maintain  their  action  for  a  declaration  irrespective 
of  the  question  of  collusion  or  concurrence  by  the  widow,  but  were  not 
entitled  to  possession  until  after  the  death  or  re-marriage  of  the  widow  in 
the  event  of  her  surviving  A. 

Balgohind  v.  Ram  Kumar  ("),  and  Mussammat  Ram  Kaur  v, 
Bhagioana  (s),  cited. 

Madari  v.  Mallei  (*),  and  Ishtcar  ^arain  v.  Janki  (5),  not  followed. 

(0  104  P.  R.,  1895.  (3)  127  P.  B.,  1894. 

(»)  7.  I.  R,  VI  All.,  431.      (*)  I.  L.  R.,  VI  All.,  428, 
(■■*)  J.  L,  R.,  XV  All,  132, 
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Further  Appeal  from   the   decree   of   I>.    C,    Johnstone,    Esquire, 
DivmoualJud'j'i,  Lfnihalla  Division,  da'cd  2dtk  February  1901. 
Harris,  for  appellants. 
Vishnu  Singh,  for  i-espoudeuts. 

At  the  first  hearing  of  this  appeal  the  judgment  of  the  learned 
Judge  was  as  follows  : 

Reid,  J. — This  is  au  application  under  Section  70  (I)  (a) 
and  ijb)  of  the  Courts  Act,  and,  inasmuch  as  the  suit  was 
unclassed  and  of  the  value  of  Rs.  290,  I  treat  it  as  having  been 
admitted  as  an  appeal  under  Section  70  (1)  {h)  the  second 
ground  taken  being  a  question  of  law  of  some  importance. 

That  ground  deals  with  two  questions  :  — 

1.  Of  the  right  of  the  plaintiffs  to  sue  for  a  declaration 
during  the  life  of  female  heirs,  whose  rights  have  priority  over 
theirs : 

2.  Of  the  right  of  the  plaintiffs  to  take  possession  immedi- 
ately on  the  death  of  the  childless  proprietor. 

On  the  1st  question  the  authorities  cited  by  counsel  for  the 
defendant-appellants  are  Madari  v.  MaJ^i  ('),  and  Ishiuar 
Narain  v.  Janki  (2).  These  authorities  are  in  comflict  with 
BalgohindY,  Eani  Kumar  {^),  in  which  it  was  held  that  the 
existence  of  female  heirs,  whose  right  of  succession  cannot  surpass 
a  widow's  estate,  does  not  bar  a  suit  by  the  nearest  presumptive 
revisiouary  heir  to  the  full  ownership  of  the  estate,  for  a  declara- 
tion, irrespective  of  the  question  of  collusion  or  concurrence  by 
such  female  heirs. 

The  pi-esent  case  is  still  stronger.  The  alienation  was  a 
sale  which  could  not  }jo  impugned  by  the  female  heirtJ^-gexcept 
in  so  far  as  their  right  of  resideucejbir^llfenmise  ^  alienated  or 
their  right  to  maintenance  might'^vo  been  affected. 

In  Mussammat  Ram  Kaur  v.  Bhagivana  (^),  it  was  held  that 
a  widow  had  no  locus  standi  to  sue  for  possession  of  land  given 
by  her  husband  to  a  stranger,  not  being  in  a  position  to  control 
her  husband's  dealings  with  his  estate,  when  sufficient  provision 
had  been  made  for  her  maintenance  after  his  death. 

In  the  present  suit  the  plaintiff's  sued  on  the  ground  that  the 
alienor  was  in  possession  of  land  amply  sufficient  for  his  main- 
tenance, and  no  question  either  of  the  right  of  female  heirs  tu 
maintenance  or  to  residence  has  been  raised.        * 
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The  existence  of  such  heirs  is  no  bar  to  the  suit  for  a  de- 
claration, and  the  question,  whether  the  plaintiffs  are  entitled  to 
possession  at  the  death  of  the  alienor  or  whether  their  right  to 
possession  does  not  arise  until  after  the  death  of  the  female  heirs, 
remains.  The  alleged  heirs  are  Mussammat  Haro,  widow,  and 
Mussammat  Ram  Kaur,  widowed  daughter-in-law.  If  either  of 
these  women  has  a  life  interest  in  the  alienor's  property,  the 
possession  of  the  plaintiff  must,  in  my  opinion,  as  at  present 
advised,  be  possession  until  after  the  death  of  such  female  heir. 
Under  Section  566  of  the  Code  of  Civil  Procedure  I  remand  to 
the  Lower  Appellate  Court  for  decision  the  following  issues : — 

1,  Have  Mussammat  Haro  and  Mussammat  Ram  Kaur  or 
has  either  of  them  a  right  to  the  immovable  property  of  Achhar 
on  his  death  preferential  to  the  right  of  the  plaintiff  ? 

2.  If  such  right  exists  in  either  of  these  women,  is  it  for 
life  or  until  marriage  ? 

Ten  days  will  be  allowed  for  objections. 

On  receipt  of  a  return  to  the  above  order  of  remand  the  final 
judgment  of  the  learned  Judge  was  as  follows  : — 

2Uh  Janv.  1903.  Rkid,  J. — My  judgment  of  the  1st  March  1902  will   be   read 

with  this. 

The  liu-ling  on  remand  is  that  Mussammat  Haro,  the  widow 
of  the  vendor,  was  entitled  on  her  husband's  death  to  possession 
for  her  life  or  until  her  re-marriage  of  the  immovable  property 
left  by  him,  as  against  his  collaterals;  and  that  Mussammat 
Ram  Kaur,  his  daughter-in-law,  was  entitled  only  to  maintenance 
out  of  his  eslato.  The  plaintiff-respondents  have  not  objected  to 
this  finding  and  I  see  no  reason  to  dissent  from  it. 

The  result  is  that  the  defendant-appellants  are  entitled  to  pos- 
session of  t'.ie  property  in  suit  until  the  death  or  re-marriage  of 
Mussammat  Haro  in  the  event  of  her  surviving  Achhar,  after 
which  the  plaintiff -respondents  will  be  entitled  to  possession  on 
payment  of  Rs.  40  to  the  defendant-appellants. 

The -appeal  is  decreed  to  this  extent.  Parties  will  bear  their 
own  costs  of  all  Courts. 

Aji^peal  alloiccd. 
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Ai'PELLATE  Side. 


No.  30. 

Bejoro  Mr.  Justice  Beid  and  Mr.  Justice  Harrit!.  / 

MUSS  A  MM  AT  JAMNA  DEVI,— (Ueh^ndani),- 
APPELLANT, 

Versus 

CHUNI  LAL,~ (Plaintiff),— RESPONDEKT. 

Civil  Appeal  No.  231  of  1902. 

Custoia— inheritance— Teuari  Brahmins  of  Awritsar  City—Right  of 
nephew  io  Siiccfcd  in  %,rfference  to  davghtcr's  son — EiniUi  Law. 

Held,  that  plaintiff  has  failed  to  prove  that  Tewari  Brahmins  of  the 
city  of  Amritsar  are  governed  by  custom,  by  Avhich  a  daughter's  son  is 
excluded  in  succession  by  a  nephew,  and  that  in  the  absence  of  such  cus- 
tom the  personal  law  of  the  parties  (Uindii  Law)  must  prevail  according 
to  which  a  nephew  has  no  right  to  succeed  in  preference  to  a  daughter's 
son. 

Chandika  Bakhsh  v.  Muna  Kunuar  ('),  and  Muisamn.ut  Mulo  v.  Phulo 
Missar  (-),  cited.  Prabh  Dial  v.  Devi  Dial  (=),  and  Mohan  Lai  v.  Devi 
Das  (*),  distinguished. 

Further  appeal  from  the  decree  of  II.  Scott  Smith,  Esquire,  Divi- 
sional Judge,  Amritsar  Division,  dated  1th  Septemler  1901. 

Sohan  Lai,  for  appellant. 

Ganpat  Rai,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by  — 

Hakkis,  J. — In  this  further  appeal  the  decision  depends  en-  iq^;,  pg5|..  1903. 
tirely  upon  the  question  whether  custom  or  Hindu  Law  is  to 
govern  the  succession.  The  deceased  was  a  Tewari  Brahmin  of 
Amritsar  city  who  left  a  small  estate  in  house  property,  and  the 
conflict  is  between  a  nephew  (plaintifl)  and  a  daughter's  son 
(defendant,  since  deceased  and  now  represented  by  his  widow). 
The  lower  Courts  have  found  the  instances  adduced  sufficient 
to  prove  a  custom  amongst  Tewaii  Brahmins  uf  Amritsar  city 
w hereunder  a  nephew  excludes  a  daughter's  son  in  succession. 
The  plaintiff's  claim  having  been  decreed  the  defendant  applied 
to  this  Court  for  revision,  and  the  application  Avas  admitted  as  a 
further  appeal  on  the  point  of  custom. 

The  Tewari  Brahmins  of  Amritsar  are  said  to  have  migrated 
from  Oudh.     They  are  clearly  a  non-agricultural  class.     It   is  to 
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be  presumud  tbat  after  D)igiaiiou  they  retained  ibe  law  or  custom 
of  tbeir  sect  in  tbe  country  of  tbeir  adoption.  It  is  not  alleged 
tbat  in  tbe  country  of  tbeir  oiigin  tbey  followed  any  sueb  custom 
as  16  berc  set  up.  In  a  case  like  tbe  present  tbe  evidcDcc  tbat 
tbese  Tewari  ]h'abnjins,  wlio  undoubtedly  at  one  time  followed 
Hindu  Law  and  wbo  reside  in  a  large  city  bave,  by  contact  witb 
otber  tribes  or  for  some  otber  reason,  assimilated  tbe  agi-icultural 
custom  of  tbe  Punjab  wbere under  tbe  male  agnate  usually  ex- 
cludes tbe  daugbtcr  and  ber  issue,  sbould  be  strong  aud  couvinc- 
ing,  and  wbere,  as  in  tbis  case,  tbere  is  an  entire  absence  of  judi- 
cial decision  one  way  or  tbe  otber  tbe  instances  in  wbicb  tbe 
alleged  custom  is  ast-erted  to  bave  been  followed  sbould  be  fairly 
numerous  and 'well  ascertained. 

We  do  not  find  tbe  instances  mentioned  in  tbe  evidence  and 
detailed  by  the  divisional  Judge  to  be  eitber  numerous  or  pro- 
perly ascertained.  Indeed  all  tbe  Divisional  Judge  can  say 
for  those  iustances  is  tbat  tbey  are  not  all  valueless,  and  bis  deci- 
sion would  seem  to  rest  mainly  on  tbe  want  of  proof  of  Hindu 
Law,  forgetting  tbat,  in  tbe  absence  of  proof  of  custom,  tbe 
personal  law  of  tbe  parties  must  be  applicable. 

Plaintiff  produced  Cbajju  Mai,  Parmesbri  Das,  Devi  Ditta 
aud  Gopi  to  prove  custom.  Between  them  they  alluded  to  the 
following  cases : — 

1.  Acbbru  Ram  was  a  Tewari  of  Batala.  His  nephews  are 
said  to  bave  succeeded  to  bis  estate.  The  extent  and  nature  of  tbe 
estate  are  not  disclosed.  Tbe  daugbters  appear  to  bave  lived  in 
Jullundur,  but  tbey  are  not  named  by  any  witness  and  apart  from 
the  fact  tbat  tbe  property  was  joint  family  property,  tbe  want  of 
contest  may  bave  been  due  to  distance  or  small  value.  Tbe  case 
is  not  of  Amritsar. 

2.  Chand  was  maternal  grandfatber  of  Cbajju,  witi.css. 
Cbajju  mentioned  tbat  be  was  excluded  by  nepbews,  but  be  had 
to  admit  that  bis  father  obtained  a  sbop  from  Chand  as  a  gift, 
a  fact  pointing  to  family  arrangement  wbicb  is  further  indicated 
by  mention  of  a  partition  in  Cband's  life  time.  Even  in  this  case 
tbe  particulars  given  aro  meagre.  The  cliief  witness,  Parmesbri 
Das,  cannot  remember  Chand. 

3.  Malli  was  first  cousin  of  Kaura  (father  of  Duni  Chand 
aud  Beli  Ram).  Plaintiff  is  son  of  Beli  Ram.  Duni  Chand 
and  Beli  Ram  appear  to  b?ivc  succeeded  to  MalH  by  survivorgliip^ 
This  would  bare  happened  under  Hindu  Lai^-. 
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4.  Barn's  nephews  are  said  to  have  succeeded.  The  daugh- 
ter's sons  lived  in  Batala.  Parraeshrl  Das  could  not  remember 
Bam.     Remarks  similar  to  those  in  Achhru  Ram's  case  apply. 

5.  Hira  Nand's  daughter's   son   lived   at]  SuUanpur.     The 
nephew  is  said  by  some  of  the  witnesses  to  have  succeeded,  but  the^ 
instance  is  otherwise  unascertained.     The  statement  ofJGopi  thatj 
one  nephew,  Balmokand,  did   not  succeed,  throws   further   doubt 
upon  the  instance. 

6.  Mussammat  Rano's  case  is  also  doubtful,  as  Gopi  repre- 
sents hirasell;  as  succeeding   to  a  paternal  grandson's Jshare.^J^;;;;;;^ 

7.  Hira  is  mentioned  by   Parmeshri  Das.    The  evidence  that] 
there   was  any  daughter's  son  is  vague.     The  case  appears   to   be 
of  Lahore. 

8.  Dyal's  nephew  succeeded,  according  to  Parmeshri  Das, 
but  that  witness  could  name  no  daughter's  son.  Devi  Ditta  stated 
that  a  grandson  succeeded. 

Plaintiff's  witnesses  mentioned  two  instances  of  undisputed 
wills  in  favour  of  daughters. 

We  do  not  consider  the  above-mentioned  doubtful  and  ill 
ascertained  instances  sufficient  to  prove  a  custom  amongst  Tewari 
Brahmins  of  the  city  of  Amritsar  that  a  daughter's  son  is  excluded 
in  succession  by  a  nephew.  Prahh  Di'd  w  Deri  Trial  (i),  and 
Mohan  7",aZ  v.  I^<?Vi  Drt?  (■-),  cited  here  for  plaintiff  are  not  in 
point.  The  families  were  Brahmins  of  sects  other  than  Tewari 
and  were  residing  in  villages.  In  both  cases  custom  Nvas  found, 
and  in  the  latter  case  the  family  was  agriculturist.  In  Chindiha 
Baklish  V.  Mnna  Kunwar  (•''),  a  case  of  migrated  Brahmins  was 
before  their  Lordships  of  the  Privy  Council,  and  it  was  laid 
down  that  a  family  custom  in  derogation  of  the  ordinary  law 
cannot  be  supported  on  so  slender  a  foundation  as  four  instances 
of  comparatively  modern  date,  and  the  case  is  directly  applicable 
to  the  present,  the  parties  having  carried  their  rules  of  Hindu 
Law  with  them  from  Gujrat  to  Oudh. 

In  Mussammat  Mido  v.  Fhulo  Missar  (*),  it  was  found  that 
among  Athbans  Brahmins  of  Amritsar  city  no  custom  was  estab- 
lished of  the  exclusion  of  daughters  by  near  agnates,  and  it  was 
there  said  that  it  was  clear  that  among  town  Hindus  of  tlie  upper 
classes  disconnected  with  agriculture  there  is  no  general  or   well 
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recognized  custom  by  which  daughters  and  daughters'  sons  are 
excluded. 

We  find  the  custom  set  up  not   proved   to  obtain   amongst 
Tewari  Brahmins  of  Amritsar  city. 

We  accept  the  appeal  and  reversing  the  decree  appealed  we 
dismiss  pluiniiff's  claim  with  costs  throughout. 

ApppoJ  allowed. 


Appellate  Side. 


No.  31. 

Before  Mr.  Jmtlce  Chatterji  and  Mr.  Justice  Harris. 

NATH/V  AND  OTBER.S,— (Plaintiffs),— APPELLANTS, 

Versus 
HURMAT  AND  OTHERS,— (Defendants), -RESPONDENTS. 

Civil  Appeal  No.  44  of  1900. 

Custom — Inhentance—li?Agviind    and    chunclavaa-cl— N"a?-u     Rnjpufs    of 
Hoshiarpur — Whole  and  half  blood. 

la  a  suit  the  parties  to  which  were  Naru  Rajputs  of  tabsil  Hoshiarpur, 
where  the  ancestral  land  had  been  divided  on  the   chundavand  and  not  on 
the  pagvand  principle,  held  that  the   agnates  of  the  whole  blojd  had    pre- 
ference over  the  agnates  of  the  half  blood. 

Jahangir  v.  Grhulam  Kadir  (^),  Gholam  Muhini'ii'id  v.  Muhammad 
Bakhsh  («),  Mohar  Singh  v.  Kala  Singh  (=*),  Sohel  Singh  v.  Uttam  Singh  (•), 
Pir  Bahhsh  V.  Karim  Balchsh  (^),  and  Ahmad  Shah  v.  Mussammat  Talia 
Bihi  (6),  referred  to. 

Further  appeal  from  the  decree  of  S.  Clifford^   Esquire,  Divi- 
sional Judi^e,  Hoshiarpur  Division,  dated  19th  October  1899. 

Madan  Gopal,  for  appellants. 
Muhammad  ShafS,  for  respondents. 

The  facts  of  the  case  are  fally  stated  in  the  judgment  of  the 
Court  delivered  by— 

29th  Jany.  1903.  Oeiatterji,  J.— The  parties  in  this  case  are  Nam  Rajputs  of 

t'lhsil  and  District  Hoshiarpur.  They  are  all  descended  from 
one  Amauat  Khan,  and  their  genealogical  tree  as  propounded^  by 
the  real  defendants,  Grhulam  Ghaus,  &c.,  and  accepted  as  correct 
by  the  Divisional  Judge,  is  as  follows  :  — 


( M  45  P.  i?.,  1890.  (4)  48  P.  B.,  1891. 

(^)    4  P.  n.,  1891,  F.  B.  («)  22  P.  E.,  1895. 

n  32  P.  a.,  1891.  (6)   34  P.  R.,  1900. 


Afbil  1903.  ] 


CIVIL  JDDGMENTS-No.  31. 


9? 


r-w 


M 


CQ 


cO 


55 

bf 

-rj 

o 

a 

;:^ 

3 

H  — 

m 

<i 

-»J 

>!i 

q 

< 

^ 

a 


1^ 

rt  rrj 
CO 


OB    o 

5l 


-a 


W  2 
-^      it 

ate 


-a 
a 
E 

a 


^ « 


.fi.s 


^^1 


*       M 


98.  CIVIL  J(JDGMENTS~No.  3L  [  RECORt) 


The  suit  is  ahoat  land  left  by  Mussammat  Bego,  widow  of 
Mondhe  Khan.  The  plaintiffs  contenrl  that  Amanat  Khan  had 
only  two  wives  and  had  no  wife  named  Mussammat  Rajan,  while 
defendants  assert  that  he  had  three  wives,  of  whom  Mussammtt 
Rajan  was  one.  IJsman  Khan,  Ahmad  Bakhsh  and  Sultan 
Bakhsh,  defendants,  being  descended  from  her. 

1.  The  points  for  determination  in  this  appeal  are  whe- 
ther Amanat  Khan  had  only  two  wives,  Mussammat  Sukho  and 
Mussammat  Abdo,  or  had  a  third  wife,  Mussammat  Rajan,  who 
was  the  ancestress  of  CTsman  Khan,  &q. 

2.  Whether  the  division  of  Amanat  Khan's  property 
among  his  sons  took  place  ac:!ording  to  the  rule  of  chunlavand 
or  prigvand,  and  whether  agnates  of  the  whole  and  half  blood  are 
entitled  to  succeed  equally  to  Mussammat  Bego's  land,  or  the 
former  exclude  the  latter. 

The  settlement  pedigree  gives  only  two  wives  of  Amanat 
Khan,  and  shows  the  parties  relationship  as  contended  for  by  the 
plaintiffs,  but  the  Divisional  Judge  holds  it  to  be  erroneous  and 
that  propounded  by  the  defendants,  Ghulam  Ghaus,  Rahmat  Khan 
and  Jahanglr  to  he  established  by  the  evidence  and  the  probabili- 
ties. 

Mussammat  Bego  died  in  Jnly  1895  and  Usman  Khan, 
defendant,  who  is  a  lambardar,  claimed  that  her  land  should  be 
divided  into  three  equal  shares,  viz.  -.  — 

Descendants  of  Rasul  Khan     1  share 

Ditto  Kubul  Khan     1     „ 

Ditto  Umar  Khan,  i.e.,  himself, 

Ahmad     Bakhsh      and     Sultan 

Bakhsh 1     „ 

he  then  apparently  accepted  the  settlement  pedigree  table.  Plain- 
tiffs  claimed  an  equal  share,  alleging  that  division  of  Amanat 
Khan's  property  had  previously  taken  place  according  to  the 
pagvand  rule,  and  that  hence  there  was  no  difference  between  the 
whole  and  the  half  blood.  This  was  denied  by  all  the  present 
defendants  who  asserted  the  preferential  right  of  relations  of  the 
whole  blood,  as  the  previous  division  had  been  according  to  the 
rule  of  chundavand.  Mutation  was  at  first  sanctioned  according 
to  the  shares  stated  by  Usman  Khan,  but  both  the  plaintiffs  and 
the  other  defendants  appealed  to  the  Collector  who  returned  the 
case  to  the  Tahsildar  for  further  inquiry.  In  the  course  of  that 
inquiry  plaintiffs  Natha,    Dulla.and  Imam  Bakhsh  made  a  joint 
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statement  on  4tli  March  1S96,  iidmittiug  the  geucaloglcal  tree  pro- 
poanded  by  Ghulam  Ghaus,  &c.,  and  accepted  by  the  Divisional 
Judge  to  be  cori-ccfc,  and  that  at  the  pi-cvious  division  of  the  family 
property  among  the  descendants  of  Amanat  Khan  tlie  chiuidavand 
principle  had  been  followed,  but  claiming  a  share  if  Usman  Khan, 
Ac,  got  one.  Usman  Kliaw,  Ahmad  Bakhsh  and  Sultan  Bakhsh 
ultimately  came  to  an  amicable  arrangement  with  Ghulam  Ghans, 
<fcc.,  under  which  they  took  only  thirty  kanah  of  land  in  all  with- 
out sharc  of  shaniilat  and  gave  up  all  claim  to  the  I'est  of  Musam- 
mat  Ijego's  property.  TJie  Naib  Tahsildar  sanctioned  mutation 
accordingly  on  6tli  i>eptember  189o  and  referi-ed  plaintiffs, 
descendants  of  Mussammat  Sakho,  to  a  regular  suit,  which  they 
havo  now  brought.  The  real  contest  is  between  the  plaintiffs 
and  Ghulam  Ghaus,  Rahmit  Khan  and  Jahangir,  defendants. 
Usman,  &c.,  are  iuterested  only  to  the  extent  of  the  thirty  kanah 
which  they  got  from  the  other  defendants. 

The  oral  evidence  is  of  little  value.  None  of  the  three  witnesses 
produced  by  the  defendants  is  of  sufficient  age  to  depose  from  his 
personal  knowledge  about  the  wives  of  Amanat  Khan,  or  the 
division  of  his  property  among  his  descendants.  In  Jahangir  Klian 
T.  Ghulam  Kadir  (0,  it  was  held  that  among  the  Naru  Kajputs  of 
the  Hoshiarpur  district  the  rule  oi  pagvand  prevails,  but  this  was 
prior  to  adjustment  of  the  question  of  onus  by  the  Full  Bench  di^- 
cision  in  Ghulayn  Muhammad  v.  Muhammad  BaJchsh  (^).  The 
oral  evidence  leaves  it  uncertain  whether  the  pagvojid  or  the 
chundavand  custom  is  followed  by  the  Narus  of  Hoshiarpur. 

Nevertheless  we  think  that  the  Divisional  Judge  has,  on  good 
grounds,  (1)  accepted  as  correct  the  pedigree  table  propounded  by 
the  real  defendants,  and  (2)  hold  that  the  descendants  of  Amanat 
Khan  have  been  holding  property  on  the  principle  of  groups  ac- 
cording to  wives.  The  reasons  iu  support  of  his  view  are  as 
follows  :  — 

(1)  The  total  land  held  by  the  descendants  of  Umar  Khaa  is, 
according  to  the  figures  giveu  by  the  patwarl,  about  880  kanah, 
or,  deducting  30  kanals  acquired  at  the  mutation  proceedings  on 
Mussammat  Bego's  death  and  44)  hanah  which  is  a  separate  muaf, 
held  by  them,  about  805  hanah. 

Ghulam  Ghaus,  &c.,  hold  about  714  Jcanab,  while  plaintiffs 
have  about  637  kawjh.  Although  the  quantities  of  land  hold  by 
the  three  groups  are  not  exactly    eipial,  they   are  more   iu    accord 

(V)  45  P.  K.,  1890.  {-)  4  P.  n„  1801  F.  1?, 
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with  the  principle  of  a  chundavand  than  a  pagvand  distribution. 
For  under  the  latter  Umar  Khan's  descendants  ought  only  to  hold 
one-fifth  of  the  whole  or  about  427  hanah.  Again  had  Umar 
Khan  bsen  the  son  of  Mussammat  Abdo  all  the  defendants,  i,e,, 
Ghulam  Ghaus,  &c.,  and  Usman  Khan  and  his  cousins  would  have 
together  held  about  a  thousand  kanals  on  the  chundavand  princi- 
ple, while  they  hold  more  than  fifteen  hundred.  Thus  the  quanti- 
ties of  land  held  by  the  three  groups  furnish  a  strong  argument 
for  presuming  (a)  that  Araanat  Khan  had  three  wives,  (6)  that 
the  two  sets  of  defendants  are  deso^aded  from  different  mothers, 
and  th it  th 3  origin xl  partition  in  t-i3  family  was  per  stirpes  ac- 
cording to  wives  and  not  per  capita  according  to  song, 

(2)  Another  reason  which  appears  to  be  a  most  cogent  one, 
though  not  noticed  by  the  Divisional  Judge,  is  that  in  the  settle- 
ment record  the  descendants  of  Amauat  Khan  are  shown  in 
groups  holding  land  separately  from  each  other,  but  jointly  among 
members  of  each  group,  and  this  grouping  is  in  accordance  with 
descent  from  the  three  wives  of  Amanat  Khan  shown  in  defend- 
ants' pedigree  table.  For  instance,  plaintiffs  and  the  other  des- 
cendants of  Mussammat  Sukho  hold  land  jointly  amongst  them- 
selves but  separately  from  the  others.  The  same  is  true  of  Usman 
Khan,  Ahmad  Bakhsli  and  Sultan  Bakhsh  alleged  by  the  other 
defendants  to  be  descended  ftom  Mussammat  Raj  an  and  of  those 
defendants  themi^lves.  This  is  a  mo^t  remarkable  fact  which 
tails  very  sti'ongly  in  favour  of  the  contention  of  the  real  defend- 
ants and  of  which  there  is  no  explanation. 

(3)  It  is  also  shown  that  the  three  groups  have  a  little  land 
in  common  in  which  their  shares  as  such  groups  are  recorded  as 
equal.-  In  Jchewat  23  of  the  last  settlement  and  26  of  the  jama- 
handb  of  1896-97  the  three  groups  are  shown  as  having  one-third 
each.  In  settlement  kheivat  36  and  jamabandi  44  there  are  two 
outsiders  who  are  co-sharers,  and  the  share  of  each  of  the  three 
groups  is  one-fifth.  This  fact  also  indicates  that  the  ancestral 
property  was  partitioned  according  to  groups  formed  by  the 
descendants  of  each  wife,  and  that  the  share  of  each  group  was 
equal  or  approximately  so. 

(4).  Lastly,  there  is  the  statement  of  Natha  and  his  co- 
plaintiffs  before  the  Naib  Tahsildar  on  4th  March  1896  in  the 
mutation  proceedings  in  which  they  admitted  the  contentions  of 
Ghulam  Ghaus,  Rahmat  Khan  and  Jahangir  to  be  correct  as 
regards  the  pedigree  table  and  the  previous  division  of  Amanat 
Khan's  laud,  aud  also  that  they  had  no  claim  to  Mussammat  Bego's 
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Imid  unless  CTsmau  Klian,  (fee,  descendants  of  Miissammat  Rajan,' 
were  allowed  a  shauo.  It  is  argued  that  plaintiffs  were  not  ex- 
amined in  this  cise  with  reference  to  the  former  statement,  and 
that  the  attested  opy  filed  of  that  statement  does  not  prove  that 
it  was  made.  But  plaintiffs  are  parties  to  the  suit  and  not  wit- 
nesses, and  the  previous  deposition  is  referred  to  only  as  an  ad- 
mission, and  having  regard  to  Sections  65  (e),  74,  79  and  80  of 
the  Evidence  Act,  we  consider  the  production  of  the  attested  copy 
sufficient  to  prove  the  former  statement. 

The  above  evidence,  in  our  opinion,  makes  it  abundantly- 
clear  that  the  property  of  Amanat  Fvhan  has  been  held  by  his  des- 
reudants  in  throe  groups,  that  presumably  these  groups  got  the 
property  in  this  manner  at  the  original  partition,  and  that  the^- 
are  formed  in  each  case  by  the  descendants  of  the  different  wives 
of  Amanat  Khan.  Thus  on  the  principle  laid  down  in  the  Full 
Bench  case  of  Ghohim  Muhammad  v.  Muhammad  Bakhsh  (*), 
the  real  defendants  as  the  agnates  of  the  whole  blood  have  pre- 
ference over  plaintiffs  agnates  of  the  half  blood.  In  any  case  the 
surviving  members  of  each  group  liave,  as  regards  property  left 
by  a  member  of  that  group,  a  superior  right  of  succession  to 
peraons  belonging  toother  groups,  Mohar  Singh  v.  Kala  Sincjh  (-), 
Soliel  Singh V.  Ut tarn  Singh  (^),  Pir  Bal'hsh  v.  Karim  Bakhsh  ('), 
find  Ahmad  Shah  v.  Mussammaf  Tah'a  Bibi  ('•). 

We  uphold  the  decree  of  the  Divisional  Judge  nnd  dismiss 
this  appeal  with  costs. 

Appeal  di!imi.<!.<ipd. 

No.  32. 

Bpfore  Mr.  Jus- 1 ice  Rcid. 
BAGGA  MAL  — (D::FKND\xr),-A.PPr:L^  \XT, 

y  PIS  us  I 

MOTf    RAM.  AXD    ANOTIIKR,— (PrAiNiiFis),- 
RIvSPOXDENTS 

Civil  Appeal  No.  72.j  of  1901. 

Mcrf'jajc — E^ffect  of  payment  of  ^prior  mnrUtagc  hy  inihaeqnevl  incum- 
hraacei'  as  ajainsL  intermediate  charye, 

K,  \  and  G  were  joint  owners  of  certain  land,  K's  share  being  half 
nnd  the  share  of  N  and  G  bdinjv  h  >lf.  In  1887  they  mortgaged  lialf  of 
their  holding  to  JNE.     In  1889   K  created  a  further  charge   in  favour  of  M 

(1)    4  P.  R.,  1891.  (*)  48  P.  iJ.,  1801. 

(«>  32  P.  R.,  1891.  (*)  22  P.   /?.,   18U.>. 

(»)  34  P.  R„  1900, 
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on  hl9  own  quarter  sbaro  already  oncler  Tnorfgnf,'e.  In  1900  M  obtained 
[  a  decree  against  K,  N  and  G  for  possession  of  the  land  mortgaged  on  the 
conditiou  that  the  land  would  be  releasad  on  payment  of  Ra.  650.  K 
mortgaged  a  portion  of  his  property  for  Rs.  700  to  13  who  deposited  Rs.  650 
in  the  executing  Court  to  the  credit  of  M,  who  took  the  money  out  of 
Court  without  prejudice  to  his  right  under  the  second  morfgage.  Subse- 
quently K  having  failed  to  meet  his  liabilities  under  the  second  mortgage 
of  1880,  M  instituted  the  present  suit  for  possession  and  impleaded  B 
as  a  co-dofendani  and  claimed  jii  lority  over  IJ's  mnrtgiige  which  was  of  a 
sabsequHut  date.  C  pleaded  tiiat  as  he  had  paid  off  the  first  mortgage  he 
could  now  use   it  as  a  shield  agiinst  all  the  subsequent  incumbrances. 

/feH,  thai  as  B  had  notice  of  the  existence  of  the  prior  and  mesne 
mortgages  belore  the  execution  of  his  mortgfige,  no  equities  arose  in  his 
favor,  fit.d  the  result  of  the  redemption  of  ihe  prior  mortgage  being  thai 
his  morfgage  was  subject  only  to  the  mesne  mortgage,  he  was  not  entitled 
to  use  the  prior  mortgage  as  a  shield  against  the  mesne  mortgage. 

CoJcal  Das  Oopal  Bas  v.  Paranmal  0),  Sheihli  Mehr  AU  v.  Musmmmal 
Azim  Bihi  (^),  Ohnnaya  v.  Pandit  Chhnjju  Ram  (•"),  Jhaharv.  Singh 
Ram  (*),  Mohesh  L'd  v.  Mahant  Bawan  Das  (5),  In  re  r/arru  (^'),  and  In  re 
Wrexham,  ^'c.^Uailway  (■),  referred  to. 

Further  appeal  from  the  decree  of  Captain  G.  G.  Beadon,  D/visionil 
Judge,  Julltmdur  Bivmon,    dafpd  10///  i\fay  1901. 

Madan  Gopal,  for  appellant. 

Lai  Chand.  for  respondents. 

The  Judgment  of  the  learned  Judge  was  as  follows:  — 

nth  Jnny.  1908.  Reip,  J. — Kahn  Singh,  Narainand  Gnjar  were  joint   owners 

of  hhata  No.  30,  comprising  2^5  hanals  17  marlaa,  Kahan's  share 
boing  half  and  Narain's  and  Gajar's  share  being  half.  Tn  1SS7 
the  three  mortgaged  half  the  kk-ita  to  Moti  Ram,  respondent,  for 
Rs.  600,  without  possession,  unless  default  in  payment  of  interest 
was  made. 

On  the  20th  January  1900  Moti  Ram  obtained  a  decree 
against  the  mortgagors  for  possession  of  the  land  mortgaged. 
The  mortgagors  confessed  judgment,  and  it  was  agreed  that  the 
land  would  be  released  on  payment  of  Rs.  650.  On  the  13th  July 
1900  the  executing  Court  ordered  that  Rs.  650  be  deposited,  and 
the  same  day  the  office  of  the  Court  reported  that  that  sum  had 
been  deposited  by  Bagga  Mai,  appellant,  to  Moti  Ram's  credit. 
On  the  16th  July  the  Court   ordered   that   notice  of  the  deposit 

(1)  I.  L.  R.,  X  Ca?c.,  1035,  P.  C.  (*)  67  P.  R.,  1899. 

(»)  59  P.  ti.,  1882.  (=)  I.  L.  R„  IX  Calc,  96j,  P.  C. 

(»)  38  P.  K..  1894.  («)  L.  /?.,  XIX  Ex.,  263. 

^  (7)  i/B.,r.  C/j.,  (1899),440, 
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should  issue  to  the  decree-holder,  who  took  the  Rs.  650  out  of 
Court  ou  tlio  17th  August  1900,  without  prejudice  to  his  rights 
under  the  second  mortgage. 

On  the  5th  November  1898  Moti  liam  obtained  an  ct-partc 
(hcvoe  against  Kahn  Singh  only  oi  bouds,  &c.,  for  Rs.  712  and 
costs,  and  on  the  22Qd  March  1899  Kalian  Singh  executed  a  mort- 
gage giving  Moti  Rma  a  further  charge  on  the  quarter  share  of 
the  khata  already  mortgaged  by  hiuj,  providing  that  on  failure  to 
pay  Rs.  '-3-4-0  p3r  anuum,  fixed  as  interest,  Moti  Ram  was  to  have 
pos33ssioa.  Tlij  pi-esent  suit  iustituted  on  the  •29th  August  1900 
is  based  on  default  to  pay  this  iutorcst.  Bagga  Mai,  who  was 
Impleaded  as  a  cj  defendant,  pleaded  that  he  had  paid  olf  the  first 
mortgage  and  stood  in  the  mortgagee's  shoes  in  respect  of  that 
mortgage. 

On  the  llth  July  1900  Kalian  Singh  mortgaged  three-fourths 
of  certain  specified  fields  in  the  khifa,  aggregating  iO  Jcanals 
11    j?ia?-^as  to  Bagga  Mai  for  Rs.   700. 

Counsel  for  the  appellant  contends  that  the  principle  of 
subrogation  applies,  and  that  his  client  is  entitled  to  keep  alive  the 
prior  mortgage,  which  he  redeemed,  as  a  shiehl  against  the  mesne 
mortgage,  payment  having  bjen  made  by  him  after  the  puisne 
mortgage  in  his  favour  was  efi'ected. 

The  rule  stated  in  Ghose  on  mortgages,  Edition  3,  page  o97, 
is  that  generally  the  right  to  a  cession  or  assigiimeut  of  the  security 
can  be  claimed  only  by  a  person  who,  though  nut  personally  bound 
to  discharge  a  debt,  finds  himself  obliged  to  do  so  for  his  own 
protection. 

Counsel  for  the  ap[)jllaut  does  not  contend  that  the  funds  from 
which  the  prioL-  m  )rtgfige  was  I'odjcmed  were  not  out  of  the  con- 
sideration for  his  client's,  the  mesne  mortgage,  or  that  the  appel- 
lant had  any  interest  in  the  property  mortgaged  to  Moti  Ram 
until  the  execution  of  the  deed  in  his  favour. 

OolciL  Dds  Gjixil  Ddd  V.  ParaiiiiLal  {'),  ^khokh  Mckr  All  v. 
Mussaiictnat  Azini  Bibi  (^),  Ghaii'iya  v.  Fandit  Ohhajju  Ram  (*), 
a>ii  Jkab  ir  v.  Suijk  Ram  (*),  cited  by  counsel  for  the  appellant, 
are  distinguishable  from  the  present  case.  In  the  Privy  Council 
case  the  purchaser  of  pi'operty  subject  to  mortgages  to  two  diffeivnt 
parties  i-cdeemcd  the  prior  mortgage 


(')     T,  L.  li.:XCalc.  (P.  C.),  lo;j:,,  .,')     38  P.  li.,  iS'Jl. 

(')   59  r.  II,  1882.  .')   (17  V,  n,  i{?j)n. 
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In  the  1882  case  tlie  plaintiff  paid  off  a  inovtgagc  for  the 
raoJ•tgago^-defendan^,  the  mortgage  deed  was  transferred  to  him 
and  lie  was  allowed  to  retain  possession  of  it.  It  was  held  that 
lie  acquired  the  mortgagee's  rights  against  the  mortgagor. 

In  the  1894  case  tlie  prior  mortgage  was  to  Gandi  Uai 
for  Rs.  oOO,  the  mesne  mortgage  was  to  Sobha  Ram  for 
Us.  300,  and  the  pnisne  mortgage  Avas  to  Ghanaya  for  Rs.  349, 
Avith  a  condition  that  the  mortgagee  sliould  pay  o£E  Gainde's 
mortgage  and  take  possession  from  him  after  redemption. 

Mohesh  Lai  v.  MaJiant  Baivan  Dus  (\\  was  distinguished,  on 
fhj  giound  that  in  it  there  was  uo  intermediate  mortgage  and 
the  purchaser  merely  paid  otl"  tlie  moitgage. 

The  facts  of  the  1899  case  were  similar  to  those  of  the  X 
Calc.  case. 

Counsel  for  the  appellant  also  cited  passages  from  Ghose  on 
Mortgage?,  Ed.  3,pages397,898,  401,415,  BT.dEr  parte  Bar? {s{^), 
for  the  proposition  that  his  client  was  an  equitable  transfcrree 
of  the  prior  mortgvigee  and  was  entitled  to  stand  in  the  place  of 
the  prior  mortgagee  even  in  the  absence  of  a  formal  transfer. 

In  in  re  Wrejhani,  ^^0.,  Railway  ('''),  Vauglian  Williams,  L.  J., 
said  :  "  1  very  much  doubt  whether  cither  at  law  or  in  equity,  a 
'•  man  who  pays  off'  a  debt  at  tlie  recjuest  of  anotlier  is  necessarily 
"  to  be  treated  as  assignee  of  the  debt  ;  but  a  very  little  evidence 
'•  will  be  sufficient  to  establish  that,  as  between  himself  mid  the 
^''person  at  whose  request  lie  has  yaid  off  Iho  delf,  it  was  intended 
*'  that  he  sliould  be  treated  as  the  transferrcc  of  the  securities,  if 
"  sucli  there  be,  in  the  hands  of  the  creditor."  The  words  in 
italics  are  important  and  the  rule  laid  down  is  in  accordance  witb 
the  1882  case. 

In  proceedings  in  execution  of  the  decree  obtained  on 
the  1887  mortgage  Moti  Ram  objected  to  redemption  before 
his  second  mortgage  was  redeemed,  and  both  parties  asserted  tliat 
the  question  of  their  respective  rights  under  the  second  mortgage 
should  be  decided  by  subsequent  suit. 

No  authority  for  the  propositior;,  that,  where  two  mortgages 
have  been  executed  in  favour  of  one  mortgagee,  the  mortgagor 
may  redeem  the  prior  mortgage  and  use  it  as  a  shield  against  the 
puisne  mortgage,  has  baen  cited.  The  result  of  the  redemption  of 
the  prior  mortgage  Wcis  that  the  appellant's  mortgage  was  subject 

(1)  I.  L.  R,,  IX  Calc,  961.  P.  C.         (-)  L.  R.,  XIX  Er  ,  253. 
(»)  L.  K.,  J  G7i.,  (1899)440. 
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mly  to  the  mesne  mortgigo,  if  it  be  granted,  for  the  sake  of 
iii-gument,  that  the  properties  mortgaged  are,  to  any  extent,  identi- 
cal, and  the  appelluiit  is  in  the  position  of  his  mortgagor  in  respect 
of  the  mesne  mortgage. 

I  see  no  reason  to  doubt  that  the  appellant  had  notice  of  the 
ex\stene3  of  the  prior  and  mesne  mortgages  before  the  execution  of 
his  mortgage,  and  no  equities  arise  in  his  favour. 

The  fourth  ground  tiken  in  appeal  was  not  pressed,  the 
mortgages  and  causas  of  action  being  admittedly  separate,  and 
the  third  ground  has  not  been  pressed. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 

No.  33. 

Before  Sir  ]\  illiam  Clark,  Ktj  Chief  Judge,  and  Mr.  Justice 

Anderson. 


AHMAD  SHAH  AND  OTHERS,  -(Defekdants),- 
APPELLANTS, 

VeiSiis 

KHUDA  BAKHSH  AND  OTHERS,-(Plaimiffs),— 
RESPONDENTS. 

Civil  Appeal  No.  1287  of  1898. 

Alluvion  and  dilu>  ion  — Bights  of  adiia  iiiuliks  in  suhnierycd  land — 
Custom — Maiiza  Munv'ipnr,  talisil  ^;/i>wr,  Muznjjargaih  DiUrict—  Wajib-ul- 
arz— llaq  Juri. 

The  plaintiffs,  who  were  adna  maliks  in  niaiiza  Muradpar,  tahsil  Alipur, 
in  tlie  Muxaffargarh  District,  sued  for  a  declaration  of  adna  malkiyai  rights 
in  certain  land  which  had  been  submerged  by  river  action,  which,  on  its 
reappearance  in  accordance  with  a  provision  of  the  Wajih-vl-arz^  had  been 
recorded  as  the  sole  property  of  the  defendants.  The  provision  of  the 
Wajib'ul-arz  was  to  the  effect  :  "  that  in  this  village  there  are  two  kinds 
"  of  property,  ala  and  adna.  If  the  land  belonging  to  any  adna  malik  is 
"  washed  away,  at  the  time  of  its  being  tLrown  up  it  becomes  the  property 
^*  oi  ala  malik.  The  a(Z»ia  mfjZi/cs  retain  no  right  in  the  land.  The  adna 
**  maliks  after  paying  liaq  Juri  to  the  a^a  wiai/ZiS  will  be  entitled  to  get 
''possession.  Without  paying  /iafj(  Juri  they  will  have  no  right.  If  the 
**  all  maliks  iuLentionally  refuse  to  take  Juri  the  adna  maliks  are  not 
"  entitled  to  take  possession.  The  arrangement  as  to  Juri  m  to  depend 
"  upon  the  value  of  the  land  and  the  status  of  the  adna  malik.  But  it 
"  shall  not  be  less  thau  Ko.  1  per  biyha  or  mure  than  Us.  2  per  higha. 
"  The  adna  maliks  shall  have  the  same  puwer  >vli*itlior  the  whole  or  a 
''  portion  of  auy  wells  arc  cariied  off.'' 


ApPlLtATBSlDA. 
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ifeZcZ,  that  as  the  payment  of /la^/  Jit/i  or  an  institution  fee  for  the 
recovery  of  land  cannot  be  considered  opposed  to  the  principles  founded 
on  universallaw  and  justice,  it  was  for  the  adna  maliks  to  rebut  the 
l)resumption  in  favour  of  the  correctness  of  tha  entries  of  the  record  of 
custom  and  to  prove  that  they  were  not  bound  topiy  i  t. 

Held,  on  the  evidence  that  the  plaintiffs  have  failed  to  rebut  the  entry 
ill  question  or  to  prove  that  tbey  were  entitled  to  the  land  without  pay- 
ment of  haq  Juri. 

Gli'dam  Mohau-iid-dia  v.  Fai:  B.uks\  ('),  and  Mwlarik  Shah  v. 
Ahdulla  {"),  referred  to. 

Further  appeal  fro  n  the  ihcree  of  J.  G.  M.  Ucimle,  Esquire^    Divl- 
sional  Judge,  Mooltan  Division,  dated  I2th  July  1898. 

Lachnii  Naiaiii,  for  appellauts. 

K.  C.  Chatterji,  for  respondents. 

The  jadgment  of  the  Court  was  delivered  by  — 

23rd  Jany.  19U3.  Clark,  C.  J.-  -The  plaintiffs   are  adna    malifcs  and     defeud- 

ants  al'i  rualihs  in  tlie  village   of  Muradpur,  tahsil  Alipur,   Muzaf-  * 
fargarh  District,  and  the  suit    is  for  a   declaration  of   adna   m-iU 
kiyat  rights  iu  certain  land  which  has  been    recently  thrown    up 
by  the  Chenab. 

Before  it  was  washed  away  it  was  recorded  as  the  property 
of  plaintiffs  as  rt(Z;ta  ??Kt?iA'6^  and  the  defendants  as  ala  mali'ks, 
bat  since  it  has  bsen  thrown  up,  iu  accordance  with  a  pi'ovision 
of  the  Wajib-ul-arz,  it  has  been  recorded  as  the  sole  property  of 
the  defendants. 

The  Wajib'ul-ar:  runs  as  follows  : — 

"  In  this  village  there  are  two  kinds  of  property,  ala  and 
'*  a'lna.  If  the  land  belonging  to  any  adna  maUk  is  washed  away 
"  at  the  time  of  its  being  thrown  up  it  becomes  the  property  of 
^^  ala  mall k.  The  ai;ia  malilcs  retain  no  right  in  the  land.  The 
^^  adna  7rtaZi7i*\  after  paying /^i^y  Juri  to  the  ala  vviliks,  will  be 
'*  entitled  to  get  possession,  without  paying  huq  Juri  they  will 
"  have  no  right.  If  the  ala  maliks  intentionally  refuse  to  take 
"  Juri  the  adna  maliks  are  not  entitled  to  take  possession.  The 
"  arrangement  as  to  Juri  is  to  depend  upon  the  value  of  the  land 
'*  and  the  status  of  the  adna  vialih.  But  it  shall  not  be  less 
*'  than  Re.  1  per  biyha  or  more  than  Rs.  2  per  ligha.  The  ala 
"  maliks  shall  have  the  same  powers  whether  the  whole  or  a 
*'  portion  of  wells  are  carried  off." 
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This  Court  by  its  order  of  •21st  November  1901  has  decided 
that  the  plaintiffs  have  the  right  to  be  declared  aJna  malih  of 
the  land  in  8uit,  and  the  only  question  remaining  for  decision  is 
whether  tlie  right  of  plaintiffs  to  be  declared  adtia  maWks  of  the 
land  in  suit  is  dependent  on  the  payment  to  defendant  of  liari  Jtin\ 
and,  if  so,  what  is  the  amount  of  haq  Jnn  so  pnyablo. 

The  question  of  the  riglits  of  ala  and  adna  maliks  in  the 
Alipur  tahtil  is  discussed  on  page  92  of  the  Settlement  Report,  and 
it  appears  that  their  respective  rights  vary  in  different  villages, 
and  they  were  considered  with  regard  to  each  village.  Great 
weight  must  therefore  be  attached  to  the  entry  in  the  Wajib- 
'.(77-3  and  the  pi'eaamption  in  favonr  of  the  correctness  of  the 
entries  therein  contained  must  be  given  its  due  effect 

(ihvJam  Mohiy-ud-diiiY.  F(i^^  i5aA,7is A  (^)  asserted  the  right 
of  the  arf?ia  maliks  to  recover  tliier  land,  and  disregarded  the 
entry  in  the  Wajih-til-arz  against  them  as  opposed  to  the  principles 
founded  on  universal  law  and  justice.  In  that  case  the  question 
of  haq  Jitri  did  not  arise,  and  it  is  not  necessary  to  agree  with  or 
dissent  from  that  judgment. 

The  payment  of  haq  Jnri  or  an  institution  fee  for  the  re- 
covery of  land  cannot  be  considered  opposed  to  those  principles. 

In  the  case  Diwan  Muhammal  Ghaus  v.  Maji^  of  the 
Miizaffargiirh  tahn^  decided  by  Mr.  O'Brien  on  llth  May  1877, 
\\^.  says  la  his  judgment   after  noting  the  issues  in  the    case:— 

"The  evidence  of  the  custom  prevailing  is  very  conflicting, 
•  and  it  cannot  b3  said  that  there  is  any  established  ciistooi  on 
''  the  bank  of  the  Chenab,  from  which  it  might  be  inferred  what 
*'  is  the  custom  in  this  particular  village.  In  some  villages— and 
'*  it  is  to ba  remarked  that  the,  villages  in  which  this  custom 
*'  prevails  are  those  in  which  the  superior  proprietors  are  strong — 
*'  newly  formed  land  goes  absolutely  to  the  superior  proprietors 
"  to  dispose  of  as  they  see  fit.  They  can  dispose  of  the  land  even 
"  if  it  belonged  to  others  before  it  was  cut  away,  a  fortiore  land 
'•  which  was  not  known  to  have  belonged  to  any  one  before  it  was 
''  cut  away  belongs  to  them  when  reformed.  An  instance  of  this  is 
"  B'^t  F^mahm  of  which  Fazil  Muhammad,  witness,  is  lamhaidar^ 
"  and  his  evidence  is  true  as  regards  his  own  village,  but  false 
*'  as  regards  others  and  Chah  Dada.  In  others  land  once  cut 
"  away  and  then  reformed  goes  to  the   inferior  proprietor  whose 
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"  it  was  formerly,  but  he  has  to  ipsij  Jnrl  before  he   can  cultivate 
"  it  to  the  superior  proprietor." 

In  the  appeal  from  that  case  Sir  J.  B.  Lyall  says  :  "  From 
"my  exp3rience  in  the  Dera  Ismail  Khan,  Dera  Ghazi  Khan, 
"  MLi«:i*Ta!?gxrh    ani  Mooltan  Districts  I  feel  competent   to   say 

"  i-hat  th3  nDrmal  incidents  of  the  tenure  are   as  follows 

" If  tha  land  was  originally  held  in  adna  m'llkiyat,  but  was 

"  swept  away  by  river  from  which  it  after  an  interval  re-emerg- 
"el,  this  gives  such  old  holder  or  his  heirs  no  special  claim.  In 
"  fa-^t  in  villages  wherv3  the  tenure  is  of  this  normal  type  the 
'•  pL'opriefcary  rights  of  the  chihiars  or  alna  maUki  (not  them- 
"  selves  of  the  zainui  lari  family)  are  confined  to  their  res- 
**p3ctiva  holdings  fop  which  they  have  paid  ./art,  and  do  not 
"  snrviva  i\\i  destruction  of  ths  la'id  by  the  river  even  in  respect 
'•  to  such  holdings.  The  above  is  the  normal  and  apparently  the 
''  ancient  type  of  the  tenure,  but  in  many  villages  by  usage  or 
"  agreement  or  ruling  at  first  sefctlemgnts  the  athii  mah'k^  have  come 

"  to  have  some   further  rights In  a 

"  certain  number  of  est  ites  also  the  rule  has  come  to  be  that  an 
'^  adna  maUk,  though  not  entitled  to  break  up  waste  generally 
"  without  leave  or  only  entitled  to  do  so  as  a  tenant,  yet  has  a  right 
*'  to  recover  possession  as  adiia  malik  of  land  re-forming  on  the 
"  site  of  land  originally  held  by  him  in  adna  malkiyat  generally, 
*'  however  he  has  to  pay  Jurl  again,  but  sometimes  I  think  he 
*'  has  not.  This  right  of  recovering  the  adna  malkiyat  of  land  re- 
*' forming  without  consent  of  the  all  maUk,  was,  I  think,  conceded 
"  in  Dera  Ismail  Khan  only  where  the  original  adna  malkiyat 
"  was  of  a  strong  kind  such  as  is  acquired  by  sinking  a  well  or 
"making an  embankment  in  the  Dumin  country  as  opposed  to 
"the  weaker  kind  acquired  by  mere    ' Butemasi '  of  land   in  the 

''river  bed "^^^   abstract    of   the 

''special  enquiry  which  it  gives  shows  that  in  a  majority  of 
"  the  villages  inquired  about  the  alna  miliks'  prior  claim  to  land 
"  re-forming  on  the  site  of  his  old  holding  survives  (though  he 
"  has  to  pay  Jari  again),  but  it  does  not  show  that  the  Zamin- 
"Jai-has  norirhtt>  o33upy  wist3  him^.elf  as  aim  hh  well  as 
"  ala  malik.  On  the  contrary,  it  shows  that  in  many  villages  the 
"tenure  is  that  which  L  hive  d3scrib3d  as  the  normal  type  ;  and 
"  that  in  all  or  nearly  all  the  rest  the  adna  malik  can  only 
"  claim  to  break  up  and  hold  as  adna  malik  waste  land  which 
"  can  be  shown  to  have  reformed  on  the  site  of  land  so  held  by 
•'  him  before,  other  unpossessed  waste  land  belongs  absolutely 
"  to  the  Zamindar,'' 
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In  tlic  end  a  decree  was  given  to  the  adna  maliks  for  their 
admi  nialh'yat  conditional  on  their  paying-  the  ala  inahks  haq 
ffiiri  when  they  might  demand  it,  the  Jurl  on  the  cultivated 
land  being"  dcmandable  at  once,  that  on  the  uuciiltivated  land 
when  the  laud  was  brought  under  cultivatiou. 

On  a  consideratiou  of  the  above  circumstances  we  think  it 
lay  upon  the  adna  maliks  to  show  that  they  were  not  bound  to 
pay  haq  Juri.  On  a  consideration  of  their  evidence  we  find  that 
the  instances  quoted  by  them  are  all  quite  recent,  none  of  them 
prior  to  18i)3,  and  some  of  them  subsequent  to  the  institution  of 
this  suit  in  1897,  this  suit  being  apparently  a  test  suit. 

With  reference  to  the  case  quoted  in  their  favour  decided  on 
'iUth  April  1875  and  relating  to  mauza  Hajipur  in  the 
Mu/.afFargarh  tah'S>'I,  -vve  have  only  to  say  that  the  rights  of 
each  village  must  be  considered  independently,  and  it  appears 
from  the  decision  in  that  case  that  the  reason  the  adna  maliks 
wei-c  not  rec[uired  to  pay  haq  Jurl  vvas  because  they  had  in  the 
first  instance  obtained  the  land,  not  by  paying  haq  Jari,  but  by 
purchase. 

We  hold  that  the  adna  )iiaUks  have  failed  to  prove  that  they 
;ire  entitled  to  the  land  without  payment  of  haq  Juri.  Muharik 
Shah  V.  Ahdidli  (^),  a  case  of  the  Dera  Ismail  Khan  district,  is 
a  case  in  which  the  obligation  of  the  adna  maliks  to  pay  haq  Juri 
was  recognized. 

With  reference  to  the  amount  of /ta^  Jwi  which  plaintiffs 
should  pay,  defendants  have  not  shown  that  they  arc  entitled  to 
more  than  the  minimum  entered  in  the  Wayih-id-arz^  namely, 
Re.  1  per  higha. 

We  accept  the  appeal  so  far  as  to  direct  that  plaintiffs,  before 
taking  possession  of  the  land  claimed,  shall  pay  haq  Juri  Re.  I 
per   higha  to  defendants. 

Parties  will  bear  their  own  eosts  of  this  appeal. 

Apjpeal  allowed. 
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No.  34. 

Birforc   Mr.  Justice  Clark,    Chief  Jiidye,  and  Mr.  Justice 
Anderson. 

KALLA  AND  OTHEtlS,--(DEFENDAXTs),— APPELLANTS, 

ArFELLATE  ISiDi;.  ^  Vtrsiis 

DAYAL  AND  UTHELiS,-(PLA[NTitFs),— 
RESPONDENTS. 

Civil  Appeal  No.  949  of  1899. 

Custom — Pre-e>nptioii — Sale  to  a  stranger — Acquisition  of  prc'Omplor 
ivHh  superior  right— Suit  hy  a  pre-emptor  xoitli  injerior  right  against  the 
stranger — Waiver  of  right — Acquiescence. 

Where  a  pre-emptor  witli  superior  rigUis  agreed  with  a  vendee, 
who  was  a  stranger,  that  iu  cousideratiou  of  his  receiving  a  portion  of  the 
property  sold  he  would  Avaive  his  objections  to  the  sale,  held,  that  as  the 
transaction  -was  equivalent  to  that  of  taking  over  only  a  portion  of  the 
original  bargain  or  associating  a  stranger  in  the  purchase,  it  was  not 
permissible  by  law  and  could  not  thcrcfoi'e  defeat  the  rights  of  other 
pre-en)ptors. 

liamsuklL  Das  v.  Fazal-iid-dia  (^;,and  Jiivni  Singh  v.  Sher  Singlt,  (',), 
referred  to. 

Furthur  appeal  jro)ti  the  decree  of  A.   E.  MartlneaUy  Esqaiie, 
Dioisional  Jiulye^  JuUundiir  Divuion,  dated  27id  June  1899. 

Soliau  Lai,  for  appellants. 

(•Tokal  Cbaud,  for  respondcuta. 

The  judgment  of  the  Court  was  delivered  by — 

19^/ijDtr.  1902.  Clark,  C.  J.— On   6tli  May   1896,  Gajju   sold  56   ka}ials  of 

laud  to  Sawan  for  Rs.  964. 

The  sons  of  Kharku,  as  pre-emptors  and  reversioners  of  Gajju, 
entered  into  au  agreement  with  Savvau  on  26th  June  1896,  by 
which,  in  consideration  of  Sawan  giving  them  lo  kanals  of  the 
laud  sold,  they  confirmed  the  sale  of  the  remaining  U  kanals  to 
Sawau.     This  agreement  was  registered. 

Plaintiff  instituted  the  suit  for  pre-emption  un  Gth  May 
1899,  and  has  obtained  a  decree  for  pre-emption  from  which  the 
sons  of  Kharku  arc  now  appealing. 

It  is  urged  on  their  behalf  that  tJic  agreement  of  26th  June 
189G  was  cnquivalcntto  a  purchase  by  the  sous  of  Kharku  of  the 
whole  of  tho  land  sold,  and   a  re-sals  by  thsm  to   Sawan   of  41 
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kanahj  and  that  plaintiffs  claim  for  pre-emption  lios  only  asj(re- 
f^aixis  the  41  han<ih  sold,  and  not  as  wj^ai-ds  tlio  50  l^nnah 
originally  sold  to  Sawan. 

liamiuhh  Bas  v.  Fasal-ud-din  (^),  and  liwan  Singh  v.  Shcr 
Si'nyh  (2),  are  quoted  in  snpport  of  tbi3  view,  but  they  are  not  in 
fact  applicable,  for  the  qnosiion  here  is  whether  the  agreement  of 
26th  Jane  1896  was  in  fact  an  exercise  of  the  right  of  pre-empflon 
tn  regards  the  whole   56  Jcannh,   and  a  re-sale  of   the  4d  hannU. 

Fn  my  opinion  it  was  no(,  hut  wa.s  simply  n  waiver  or  sale 
of  the  pre-emption  and  revei'sionary  rights  of  the  sons  of  Khnrku 
for  the  consideration  of  15  I'aiials. 

It  would  not  have  made  any  essential  difference  if  the  con- 
sideration had  been  a  sum  of  money  instead  of  15  haualM  of  land. 

It  is  not  competent  for  a  pre-emptor  with  superior  rights 
to  exclude  a  pre-emptor  with  inferior  rights  of  pre-emption  by 
entering  into  an  agreement  with  a  stranger  vendee  to  sell  or  give 
up  his  right  of  pre-emption. 

The  transaction  is  in  itself  a  perfectly  lawful  one  as  between 
that  pre-emptor  and  tlie  vendee,  bnt  It  does  not  defeat  the  rlghls 
of  other  prc-emptors. 

Looked  at  from  other  points  of  view,  the  transaction  was 
equivalent  to  the  sons  of  Kharkn  taking  over  a  portion  only  of 
Sawan's  bargain,  or  to  the  sons  of  Kharku  associating  a  stranger 
with  themselves  in  the  purchase  of  the  land,  and  neither  of  ilipse 
courses  are  permissible  according  to  the  decision  of  this  Court. 

I  wonld  therefore  dismiss  the  appeal  with  costs. 

Appeal  di^miss?.ih 


Pull  Bench. 
No.  35. 

Befora  Mr.  Justice  Clarh,  Chief  Judge,  Mr.  J u^ fire  Rtid 
and  Mr.  Judice  Harris-. 
DAULA,— (Plaintiff),— APPKLLA.NT,  \ 

GONDA,— (Dependant), -RESPONDENT. 
Civil  Reference  No.  12  of  1902. 

Stamp  Act,  V^'^O,  Section  2  (o)  {h)--AA'noxde<iowr)U   ..,    ,.   a,uL-llo,i<J. 

Held,  tltat  an  Jicknowledgmont   of  a  debt  aigiio.l   by   the  executant  a 

and  attested  by  a  witness  by  which  the  plaintiff  was  to  receive  the  balance 
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from  the  executants  was  a  bond  within  the  meaning  of  Section  2  ,  (5)  (6) 
of  the  Indian  Stamp  Act,  1899,  as  the  executants  had  obliged  themselves 
thereby  to  pay  the  mouey. 

Case  referrcrl  h)j  Lalla  Keslio  Das,  District   Judge,    Luflhiann. 
on  17 fh  May  1902. 

The  judgment  of  the  learned  Judges  of  the  Full  Bench  Nvas 
delivered  by — 

22nd  Nov.  1902.  Cr.ARK,  C.  J. — This  is  a  reference  under  Section  60   of   thc^ 

Tnflian  Stamp  Act  No.  TI  of  1899. 

Plaintiff  sued  for  Rs.  1,171  due  on  a  balance  of  account. 
The  wording  of  the  balance  is  "  Lehha  pay  a  Gnnda  beta  Snjan^ 
''  d'l,  Suheln  h-ia  S7riana  da,  MifiJetlisudi,  1?.  sal  1957. 

Tiehcl  1  anna. 

"  Hs*  948  haqi  lene  Ganda  pason,  Siihela  pason,  Innj  saikra  da 
"  Re.  1,  roh  Icari  Jhaha  Singh,  beta  Bare  dn,  roblcari  Mehtah  Singh 
"  beta  Samp  Singh  da,  Ntshani  Ganda  di.  Nishani  Siihela  di. 
"  (Mohar)  Bo  la  Lamhardar  ziihuni  Suhda  di,  Gnnda  di  zithiniy 

The  question  for  determination  is  whether  this  document  is 
a  bond. 

The  portion  of  the  definition  of  a  bond  applicable,  Section  2 
(5)  (h)  is- 

Bond  includes  "  any  Instrument  attostod  by  a  witness  and 
"  not  payable  to  order  or  bearer,  whereby  a  |)erson  obliges  him- 
"  self  to  pay  money  to  another." 

The  document  is  attested  and  the  question  is  whether  thereby 
Cauda  and  Sohela  oblige  themselves  to  pay  money  to  plaintiff. 

In  La  dim  Shah  v.  Fnzl  Did  (^),  the  following  entry: — 
"  Balance  Rs.  323.  One  rupee  per  cent,  per  month  has  been  fixed 
*'  as  interest  on  it.  Besides  this  there  is  no  other  account  between 
^'  us  up  to  IS  Assoo  (signed)  Fazl  Dad"  was  held  to  contain  a 
promise  to  pay  the  balance  of  Rs.  323  with  interest. 

In  Chimha  Ram  v.  The  Grown  (-*),  Revenue,  the  following 
entry  :  "  Rs.  4-15-4  balance  payable  by  Roda  Haral  struck  on 
*'  16  Magh  1937  by  Ram  Kapur  at  the  dictation  of  both  parties, 
"  account  raide  up  at  Thathu  Shashu  in  Haral  Mark  of  Roda 
"  Haral,  signature  of  Diyal  Mahra,  at  the  request  of  Roda 
*'  Haral "  T7as  held  not  to  be  a  bond.  It  being  held  that,  "  the 
"  law  may  infer  from  this  a  promise  to  piy,  but  there  is    nothing 
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''  in  such  an  entry  to    show  that  it  was  the  intention   to   create  a 
"  fresh  obligation." 

In  Lahhmihai  v.  Gancsh  Eaghunath.   ('),  the  following  entry  : 

This  day   rupees   two   hundred  and   forty-one  I  received.     The 

"  interest   thereon    is  by    agreement   fixed  to   be   at   the  rate   of 

"  Rs  3-1  percent,  per  mmth.     This  is  the   account  in   respect  of 

"  t]\G  same,"   was  held  to  be  an  agreement. 

Every  instrument  must  be  considered  on  its  own  merits. 
Tlio  particular  instrument  we  are  considering  says,  '  haqi  Jen'^ 
(llan(hi2^ason,  Sohela  pasnii\  "  Lova  "  and  "  deni  "  are  complement- 
ary to  one  another,  and  when  Cauda  and  Sohela  signed  tliis  in- 
strument by  whiclj  plaintiff  was  to  take  the  balance  from  them, 
thuy  must  bt?  lield  to  have  undertaken  to  pay  the  balance,  and  to 
liavo  therefore  obliged  themselves  thereby  to  pay  the  money. 

It  is  true  as  stated  in  Eira  Lil  Sircar  v.  Queen-Emiiress  ('^); 
that,  "no  document  can  be  a  bond  within  the  definition  unless  it  is 
"  one  which  itself  creates  an  obligation  to  pay  money,  as  is  the  case 
'"  with  these  docnmonts  which  are  known  as  bonds,  according  to 
''  tlio  common  use  of  tlie  word,  but  is  not  the  case  with  acknow- 
'•  ledgments  of  advances,  or  of  the  purchase  and  receipt  of  goods, 
"  the  obligition  to  pay  for  which  is  not  created  by  the  instrument, 
"  but  arises  from  the  promises  to  repay  advances,  and  to  pay  for 
''  goods,  which  the  law  always  implies  when  money  is  borrowed 
'  or  goods  are  purchased."  We  hold,  then,  that  Ganda  and  Sohela 
in  this  instrument  obliged  themselves  to  pay  mone}'  to  plaintiff, 
and  that  tlio  instrument  is  a  bond  and  should  be  stamped  accord- 
ingly. 

No.  36. 

Before  Mr.  Jn-tlce   Ander.s-on  an  I  Mr.  Jii^atlce   Robertson. 
MtLS-^AMMAT  J  AS  KAUH,— (nKPRNnwr),  -PI^TITIONER, 

Versus  \,    Rkvision  Side. 

liKVr   MAFITAFi  S[NaH,-(PrArNnMB'P),-TlKSP JNOENT. 

Civil  Revision  No.  1741  of  1001. 

Civil  Proreduro  Code,  1882,  Section.  L08 — Ex-parto  decree—  Dtuith  of 
julgment'dehlor—App'ication  by  legal  rcpre»entntive  of  the  judgment-dehicv 
to  have  the  ox-parte  decree  set  aside. 

Held,  that  whore  a  defendant  af^ainst  whom  a  decree  haa  been  passed 
ee-pxrte,  dies,  his  l.^gal  roprosontatlve  ia  comnetont  to  apply  nndur  Section 
lOS,  Civil  Proceilnro  Code,  for  an  order  to  set  the  ex-parte  decree  a&ido. 


(0  I-  L,  R.,  25  Bom.,  373.  («)  I.  L.  R.,  22  Cal,  757. 
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Oanoda  Prasad  Roy  v.  Shih   Narain   MuJcerJi  (i),  followed,  and   Janhi 
Prasad  v.  Suhhrani  (i),  disseiifcecl  from. 

Petition  for  revision  of  ths   order   of   B.    ScoH    Smith,    Esquire, 
Divisional  Jtdge,  Amrifsar,  (Mei  Wlli  June  1901. 
Nanak  Ohand,  for  petitioner. 
Rambhaj  Datta,  for  respondent. 
The  judgment  of  the  Court  was  delivered  b}^  — 
hth  l/a/'c^  1903.  Af^DS.'i'soK  J.— This  is  a  p3f;lr.ion  forrevislon    on    ihe   ground 

that  the  flr.st  Caarh,  in  dncUnin^  f  1   ontorfcain    an    application   to 
set  aside  an  ex-pade  order  filed  by  the   le^al    representative   of  a 
deceased  defendant  within  time,  failed    to    exercise  a  jurisdiction 
vested  in  it  by  law  and  was  thus  guilty  of  material   irregularity. 
The  first  Court,  relying  on   the   authority   of  Janki    Prasad    and 
another  v.    Suhhrani  (^)y  held  that   the   representative   was   not 
competent  to  apply   under  section  108,  Civil  Procedure   Code,   for 
an  order  to  set  the  ex-parte  decree   aside.     In  that  case  Strachey, 
C.J.,  and  Knox,  J  ,  ruled  that.  "  where  the  Legislature  intended  to 
"allow  the  legal  representative  of  a  deceased  defendant  to  have 
"  himself  substituted  for  the  defendant,  or  to  allow  a  person  claim- 
"  ing  to  ba  the  legal  representative,  to  apply  to  set  aside  an  order, 
"it  has  expressly  provided  for  such  an  application  to  be  made  by 
"  the  legal  representative  or  the  person  claiming  to  be  such.     In- 
"  8tanc3s  of  such  provisions  will  be  found  in  Ssctions  363  and  371 
"of  the  Act.     There  is  nothing  of  the  kind  in  Section    108.     The 
"  result  is  that,  in  our  opinion,  the   Code   gives   no   right    to    the 
"  legal  representative  of  the   defendant,  or  to   any   person   except 
"  the  defendant  himself,  to  apply  to  the  Court  under  Section  108 
"  to  set  aside  a  decree  passed  ex-jyarfe.'' 

On  appeal   to  the  Divisional   Judge  decided   on    11th   June 
1901,  he  remarked  that  appellant's   pleader  had  to  admit  this  rul- 
ing was  against  him  and  no  other  was  forthcoming,  and  he  there- 
fore followed  it  and  dismissed   the   appeal.     The    High    Court  of 
Calcutta  had,  however,  given  a  ruling  on  the  same  paint  on    31st 
May  1901  in   the   case   of    Ganodi    Prasjd    Roy  v.  Shib    Narain 
i^7*iter;V  ('^),  which  was  not  brought  to  the  notice   of   the   Courts 
below ;  in  fact  it  was  not  incorporated  in  the   Law   Reports   till 
January  1902.  It  was  then  held  by  Maclean,  C.J.,   and  Banerji,  J., 
that  the  legal  representative  of  a  deceased  defendant  could  apply 
under  Section  108  for  an  order  to  set  aside  an  ex-parte   decree,  and 
the  ruling  in  Janki  Prasad  v.  Suhhrani  was  dissented  from. 


(0  /.  L.  J?.,  iXIX  Cal.,  33.         (M  I.  L,  B.,  XXI  All.,    374. 
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The  matter  has  boeii  referred  to  a  Division  Bench  for  decision 
;is  U)  which  rilling"  shoii hi  hi  followed,  there  being  no  ruling  of  this 
Court  exactly  bearing  on  the  subject. 

After  hearing  counsel  and  considering  the  case,  we  have  not 
much  hesitiition  in  deciding  to  follow  the  Calcutta  ruling  and,  in 
80  doing,  we  believe  we  are  only  approving  what  has  been  usually 
carried  out  in  pnxctice  in  this  Pi-ovince. 

The  respondent's  pleader  contends  that  the  legal  representa- 
tive has  a  safticient  safeguard  in  the  power  to  appeal  an  ex-part e 
order  on  the  whole  case  as  allowed  by  Section  540,  Civil  Procedure 
Code,  but  it  appears  to  us  that,  by  restricting  the  legal  represent- 
ative to  an  appeal  on  the  whole  case,  he  is  distinctly  placed  at  a 
disadvantage.  It  is  sought  to  distinguish  the  Calcutta  case  from 
the  present  as,  in  it,  the  plaintiff  himself  had  brought  the  represent- 
atives of  the  original  defendant  on  the  record  and  had  made 
them  defendants.  Certainly  this  hud  not  been  done  in  the  present 
case,  but  we  do  not  think  this  makes  any  difference.  The  decree 
could  be  executed  against  the  legal  representative  and,  by  parity 
of  reasoning,  it  is  only  fair  that  the  representative  should  enjoy 
the  same  rights  and  privileges  as  the  defendant,  had  he  survived. 
To  bj  able  to  apply  to  have  the  ex-par te  decree  set  aside  is  un- 
doubtedly a  privilege  distinguishable  from  the  right  to  appeal  the 
cX'parie  decree,  and  is  only  a  summary  procedure. 

We,  therefore,  adopt  the  same  view  as  that  taken  by  the  Cal- 
i-utta  High  Court,  that  it  is  no  unreasonable  straining  of  language 
to  say  that  in  Section  108  the  word  '  defendant '  should  be  taken 
to  include  legal  representatives  of  a  deceased  defendant. 

\Vo  allow  the  revision,  set  aside  the  orders  of  the  Courts 
belovv  and  return  the  application  of  Mussammat  J  as  Kaur  to  be 
disposed  of  by  the  lirst  Court  in  accordance  with  law.  Costs  in 
this  Court  and  in  the  Divisional  Court  to  be  treated  as  costs  in 
the  cause  to  follow  the  event.     Stamp  to  be  refunded. 

AppUcaiion  allowed. 


! 
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No.  37. 

Before  Mr.  Justice  Chatterji  ani  Mr.  Justice  Harris. 
PARWA-(Plainiifk),— APPELLANT, 
Appellate  Side,  ^  Versus 

MUSSAMMAT  SANGARAN  AND  OTHb:LIS,-(UbENUAMs), 

— HESPOXDENTS. 

Civil  Appeal  No.  U51  of  1898. 

Jitristiict/oH  -  l»es  Judicata^  p!ea  of —Gompeteiicy  of  inferior  Court  (■ 
enquire  the  junsdiction  of  superior  Court  rvhich  p)(issed  the  former  decree- 
Consent  to  jurisdiction. 

Held,  that  a  decree  given  by  a  Court  not  competent  to  grant  it  is 
fa  niero  nullity  and  cannot  be  pleaded  as  a  bar  to  a  subsequent  suit,  the 
parties  being  entitled  to  ignore  its  existence  altogether,  and  in  such  a  caso 
there  is  no  impropriety  in  an  inferior  Court  deciding  in  the  subsequent 
proceeding  whether  the  decree  of  the  superior  Co  art  in  a  former  suit 
(pleaded  as  a  bar)  was  not  void  on  the  ground  of  defect  of  jurisdiction, 

Ni^tariai  Das-si  v.  Sando  L%U  Bose  (^),  Babee  Dutt  Shihoo  v.  Suhudra 
Bibee  ('■^),  Eshan  Chundra  Sa/ooi  v.  Nunda  Moni  Dossee  (^),  Kannaii  Rahiir 
Bhoyv.  Rahiin  Bhoy  Bahib  Bkoy  C"),  Mirali  Ruhini  Bhoy  v.  Rahim  Bhoy 
Habib  Bhoy  i^)^  Virapil^hiipo  i  v.  Shiiappt  (°),  if  t;i  Ahniai  Hussiin  v. 
Sutidar  Lai  ('),  Bibi  Ludli  Begam  v.  Bebi  Raji  Rahia  (^),  Ledyard  v.  Ball 
(^),  and  Meenakshi  Naidoo  v.  S'lhra'n'iiiiy.i  Saitri  (^")  referred  to 

First  appeal  from  the  decree  of  Hafiz  Anwar  Alt,  Additional 
District  Judge,  Ourgaon,  dated  29^/i  Scplemher  1898. 

Ganpat  Rai,  for  appellant.    ^ 

Slielverton  and  Broi5^j|i|prrespoiidents. 

Tli3  jadgnient  of  tlie  Coart  was  delivered  by  — 
l.)(  h  J  any.  1903.  HiRRis,  J.— On  the  23rd  February  1894  Ganga  Ram   gifted 

his  land  and  house  property  to  Narain    Singh  his  daughter's    son 
and  Beri  Lai  his  sister's  son. 

Parwa  Singh,  the  present  plaintiff  and  son  of  Ganga  Rain's 
brother,  then  a  minor,  brought  a  suit  through  his  father-in-law 
Sandal  Singh,  as  next  friend,  for  cancellation  of  the  gift  and  de- 
claration of  his  reversionary  right,  and  obtained  a  decree  in  the 
Court  of  the  Additional  District  Judge.  On  appeal  the  Divisional 
Judge  appears  to  have  doubted  whether  he  had  jurisdiction  to 
hear  the  appeal,  and,  noting  the  30  jama  jurisdictional  value  of 


(^  I.  L,  R.,  XXVI  Calo,,  891.  («)  I.  L.  R.,  XXtll  Bom.,  020. 

(i)  25  W.  B.,  449.  (0  80  P.  B.,  1893. 

(»)  I.  L,  B.,  X       Cde.,  357.  («)  J.  i.  B-,  XIII  3avA.,  650. 

(*)  I,  L.  B..  XIU  Bom.,  187,  C^)  L  L.  «.,  IX     All,    191. 
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I  he  land  in  saifc,  directed  on  the  l-ltli  August  1894  an  enquiry  by 
the  first  Court  into  the  value  of  the  house  }3roperty.  On  the  27th 
August  ISO!  a  compromise  was  drawu  up  whereundcr  Parwa 
JSiugh,  Karain  Singh  and  Beri  Lai  were  to  receive  certain  specified 
shai-es  in  Ganga  Kam's  lands,  no  specific  mention  being  made  there- 
in of  the  house  property.  The  compromise  was  certified  by  the 
Additional  District  Judge  and  reported  to  the  Divisional  Judge 
together  with  the  ascertained  value,  Ks.  1,300,  of  the  house  pro- 
perty. On  the  10th  October  1891:  the  Divisional  Judge  erro- 
neously noted  the  value  of  the  suit  as  R^.  -1,300,  evidently  for- 
getting that  value  to  be  only  that  of  the  house  property  in  suit, 
and  accepting  the  compromise,  he  passed  a  decree  in  accordance 
thci-ewith.  Parwa  Singh,  minor,  was  thus  declared  owner  of  a 
j)ortion  of  the  gifted  land.  The  decree,  like  the  compromise,  is 
silent  as  to  the  house  property.    - 

f       . 

It  is  clear,  and  it  is  not  here  disputed,  that,  as  the  jurisdic- 
tional value  of  that  suit  was  over  Rs.  5,000,  the  Divisional  Judge 
was  not  competent  to  entertain  the  appeal  and  pass  the  consent 
decree.  Ganga  Ram  appears  to  have  died  about  the  end  of  1897. 
He  left  a  widow  Mussammat  Saugaran.  It  seems  that  at  the 
subsequent  mutation  proceedings  the  parties  to  the  compromise 
did  not  wish  to  abide  thereby,  and  that  the  widow  desired  the 
whole  of  Ganga  Ram's  land  to  be  entered  in  Narain  Singh's  name. 
Nai-ain  Singh  being  found  in  possession  of  all  the  land  mutation 
in  his  favour  alone  was  effected  on  the  13th  June  1898  and  the 
objectors  were  i-eferred  to  the  Civil  Courts. 

Parwa  Singh  having  attained  ma'jority  instituted  the  present 
suit  on  the  1 1-th  July  1898,  and  Mussammat  Sangaran,  Narain 
Singh  and  Beri  Lai  were  made  defendants. 

In  the  plaint  the  previous  suit  and  compromise  are  ignored, 
and  Parwa  Singh  sues  as  reversionary  heir  of  Ganga  Ram  for  a 
declaration  that  he  will  be  owner  of  the  entire  estate  on  the  death 
of  the  widow  defendant,  and  he  gives  the  mutation  of  the  13th 
June  1898,  which  he  represents  as  the  act  of  the  widow,  as  the 
cause  of  action. 

Narain  Singh,  the  principal  defendant,  })leadcd  \idtr  aha 
I  hat  the  consent  decree  was  a  bar  lo  Ihe  suit.  The  plaintiff  t« 
l>lied  that  the  Divisional  Judge  had  no  jurisdiction  to  pass  tlio 
decree,  and  that  consequently  the  decree  of  the  first  Court  in 
piaintiii's  favour  subsisted.  Narain  Singh  i-ejoined  that  the  con- 
sent decree  even  if  ])as8ed  without  jurisdiction  was  valid   until  set 
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atiide  by  appeal  or  revision.  The  Courc  fixed  the  following  pre- 
liminary issue  : — Is  the  decision  passed  by  the  Divisional  Judge, 
Delhi  Division,  on  the  10th  October  189i,  between  the  parties 
with  their  consent  binding  on  the  plaintiff  ?  Does  Section  375  of 
the  Civil  Procedure  Code  operate  as  a  bar  to  the  present  suit  ? 
Does  the  plaintiff's  claim  not  lie  so  long  as  the  judgment  and  the 
decree  under  reference  are  in  force  ?  After  hearing  argument  tin 
Court  held,  without  citing  any  authority,  that  the  consent  decree^ 
could  not  be  considered  void  until  the  plaintiff  obtained  a  decree 
cancelling  it,  and  that  as  long  as  the  consent  decree  was  in  force 
and  existence  the  suit  could  not  proceed,  no  fresh  cause  of  action 
having  accrued  to  plaintiff.  The  suit  was  accordingly  dismissed 
on  the  preliminary  issue.     Plaintiff  appeals. 

In  support  of  the  decree  in  appeal  it  is  urged  that  on  the 
authorities  the  plaintiff  should,  as  there  was  no  fresh  cause  of 
action,  have  applied  for  review  or  revision  or  have  appealed,  oi 
at  least  have  brought  a  suit  to  set  aside  the  consent  decree.  It  is 
further  contended  that  as  the  Divisional  Judge  decided  the  point 
of  jurisdiction  it  would  be  improper  for  an  original  Court  subordi- 
nate to  the  Divisional  Court  to  decide  the  question  of  jurisdic 
tion  afresh  and  in  a  manner  contrary  to  the  decision  of  it 
superior  Court. 

With  regard  to  the  latter  contention,  we  are  of  opinion  that 
there  was  no  deSnite  decision  by  the  Divisional  Judge  that  he  had 
jurisdiction  but  that,  as  remarked  above,  the  Divisional  Judge 
under  a  manifest  mistake  of  fact  assumed  a  jurisdiction  he  did 
not  possess.  But  even  if  the  Divisional  Judge  had  definitely  de- 
cided the  point  of  jurisdiction,  ^VQ  see  no  impropriety  in  a  decision 
by  an  inferior  Court  to  the  contrary  not  in  the  same  but  in  a 
collateral  proceeding.  We  had  occasion  in  Civil  Appeal  No.  875  of 
1897  to  discuss  a  like  question  of  impropriety  in  a  case  where  the 
consent  decree  "was  alleged  to  have  been  obtained  by  fraud  and 
we  therein  held,  referring  to  Nistarini  Dassi  v.  Nundo  Lall  Bose  (^), 
at  page  908,  citing  Willes,  J.,  in  Queen  v.  Saddlers  Coy.,  that 
there  was  no  impropriety  on  an  inferior  Court  deciding  whether  a 
fraud  had  been  practised  by  one  party  upon  another  resulting  in 
a  consent  decree  in  a  superior  Court,  it  being  settled  law  that  the 
nullity  on  the  ground  of  fraud  of  a  decree  not  act  aside  or  re 
versed  may  be  alleged  in  a  collateral  proceeding.  And  in  tho 
present  ease  wo  consider  there  would  be  no  impropriety  in  the 
original  Court  holding  the  decree  of  the   Divisional    Court  in  the 
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former  suit  to  be  n  imlliiy  on  the  giouml  oi  ucuti    of  jurisdiction. 
;i  defect  which  is  patent  on  the  record  of  that  suit. 

Xor  do  we  find  ary  force  in  the  main  argument  of  respondent's 
counsel.     The   mutation   proceedings   alluded   to   above    disclose 
a  fresh  cause  of  action.    But  that  matter  apart  (from)  theauthori- 
iies  cited  for  respondent,  BahceVuft  ShahooY.  Suhodra  Bihee  ('), 
Eshan     Chandra     Snfooi    v.    Nunda  Moni  Dassee    (^),    Karmali 
liahim  Bhoy  v.  Rahioi  Blioy  Ilahih  hhoxj  (3),  MiraU  Bahim  BJioy 
V.  Bahim  BJioij  Hahih  Bhoy  (^),and  VirnpaJcshappav.  Shidappa,  (^), 
do   not,    if   they   are   not   distinguishable  from    the  present   case 
l)y  reason  of  even  defect  of   jurisdiction    in  the    Divisional   Court, 
lay   down    nny    rule  showing   the   present   suit     should   not   lie. 
Tboso   authorities  throughout  indicate  a  remedy  by  regular   suit. 
'J'his  is  a  regular  suit,    which    thoagh    originally  not    framed    for 
the   pui'pose   of   setting   aside   the    consent   decree     will,    if    the 
claim  is   decieed,  have   that   result.     It   is  a    suit   in   which   the 
validity  and  effect  of  tlie  consent   decree    are,   on    the   pleadings, 
directly  in  issue.     Further  the  plaintiff  Avas,  we  consider,  entitled 
to  ignore   the  consent   decree    as  a    nullity,   though    we   must  be 
clearly  understood  to  express   no   opinion   as  to  the  effect  of    the 
compromise,  a  point  which    will   have    to    be   decided   hereafter, 
b'or   the   defect    in    jurisdiction  was  not   curable    by   consent   of 
parties.    Ilaji  Ahmad  Hnssain  v.  Sundar  Lai  (^),  and  Bihi  Ladli 
Begam  v.  Bihi  Baji  Eahia  C).     A  judgment  delivered  by  a  Court 
not  competent  to  deliver  it,  e.g.^  by   a  Court  which  had   no   juris- 
diction over  the  parties  on  the  subject   matter  of   the   suit,   is  a 
mere  nulhty  (Field's    Evidence   Act,  Section  44  of  the   Act).     In 
Ledgard    v.  Ball  (^),  at  page  203,  their   Lordships  of   the  Privy 
Council  say,  "  when  a  Judge  has  no  inherent  jurisdiction  over  the 
*' subject  matter   of   a  suit,  the  parties   cannot  by  their  mutual 
■'  consent,  convert  it  into  a  proper  judicial   process."     The   prin- 
ciple was   re-affirmed  in   another   Privy    Council  case.  Meenakshi 
Naidon  V.  Suhamaniya  Sasiri  (^). 

For  the  above  reasons  wo  hold  the  consent  decree  to  be  no 
bar  to  the  present  suit.  Wc  reverse  the  order  dismissing  the  suit, 
and  remand  the  cause  to  the  first  Court  for  trial  on  the  merits. 
Stamp  on  appeal  in  this  Court  to  be  refunded,  other  costs  of  this 
Court  to  be  costs  in  the  cause.      Appeal  allowed,  cause  remanded. 
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Appellate  Side. 


No.  38. 

Before  Mr.  Justice  Beid  and  Mr.  Justice  Harris. 

ALAH  BAKHSH  AND  OTHERS,—  (Plaintiffs),— 

APPELLANTS, 

Versus 

SADIQ  ALI  AND  OTHERS,— (Defenpants),— 

RESPONDENTS. 

Civil  Appeal  No.  435  of  1901. 

Misjoinder — Pai ties-  Joinder  of  pJainHffs — Persons  jointhj  inicrested 
in  a  suit — Claimx  r,ot  ant'ignnistic — Civil  Piocedure  Code^  1882,  SeC' 
tions  26,  27,  31. 

Certain  Jats  sued  for  a  declaration  that  the  land  in  gnit  was  their 
property  alleging  that  at  Settlement)  the  defendants  had  be*  n  ^vrong^y 
entered  as  proprietors  thereof.  Subsequently  certain  butchers  stating 
themselves  to  be  proprietors  of  part  of  the  land  applied  fo  be  made  co- 
plaintiffs.  Finally  a  joint  application  to  the  same  effect  whs  made  by 
the  Jat  plaintiffs  and  the  butchers  in  which  it  was  stated  that  they  owned 
specified' portions  of  the  land. 

The  defence  pleaded  misjoinder,  7  he  objection  being  overrnled,  the 
butchers  were  added  &s  co-plaintiffs.  The  plaint  was  not  amended,  bin 
fresh  pleas  were  taken  and  issues  framed.  After  enqniry  Into  the  merits 
the  first  Court  gave  a  joint  decree  in  plaintiff's  favour.  On  appeal  the 
Divisional  Judge  considering  that  the  impleading  of  the  butchers  as  plain- 
tiffs was  wholly  illegal  and  improper  and  had  been  effected  at  the  wish 
and  with  the  consent  of  the  Jat  plaintiffs  dismissed  the  suit. 

Held,  that,  as  the  rights  of  Jats  and  the  butchers  were  not  antagonip- 
tic  and  their  causes  of  action  were  not  distinct  within  the  meaning  oi 
Section  31,  Civil  Procedure  Code,  bat  were  common  to  all  of  the  plaintiffs, 
and  as  no  inconvenience  had  been  caused  to  defendants  by  their  joinder 
which  had  not  in  any  \vay  prejitdiced  the  defence  the  suit  was  not  bad 
for  misjoinder. 

Semhle  : — Where  two  sets  of  plaintiffs  having  distinct  causes  of  action 
sue  together  such  action  id  impliedly  forbidden  by  the  second  paragraph 
of  Section  31  of  the  Code  of  Civil  Procedure,  and  the  suit  is  bad  for 
misjoinder,  but  even  in  such  case  it  is  not  just  for  a  Court  to  dismiss  the 
suit  on  that  ground,  the  proper  course  being  for  the  plaint  to  be  returned 
for  amendment  so  that  the  plaintiffs  might  elect  which  set  of  plaintiffs 
should  proceed  with  the  suit. 

Fahirapa  v.  Rudrapa  ('),  Flaramoni  Dassi  v.  Hari  Cham  Choivdhri  {■)^ 
Ham  Seivalc  Singh  v.  NaTcched  Singh  (3),  Asa  Singh  v.  Indar  Singh  (*), 
and  Read  v.  Brown  (°),  cited. 


(0  I'  L.  R.,  XVI  Bom.,  119.  (>)  I.  L,  R.,  IV    All.,    261 

(2)  I.  L.  R,  XXII  Calc,,  833.  (*)  91  P.  R.,  1898, 

(»)  L.  ff.j  22Q,B,  D.,  128» 
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Jof/  Qohind  Doss  v.  Goureeivoshaci  Shaha  (^),  Kalian  Rai  v.  /?a7M 
Rattan  C^),  Mohima  Chandur  Roy  Chowdhry  v.  J^i^i  Chandra  Chahravarli 
Choxvdhry    {^),  and  LjwgfammaZ  if.  Chinna  VenJcatammal  (♦),  distinguished. 

SaHtna  Bibi  v.  Sheikh  Muhammad  (*),  dissented  from. 

Further  appeal  from  the   decree  of  D.  C.  Johnstone,   Esquire, 
BivisioJial  Judge^  TJmhalla  Division,  dated  \Uh  December  1900, 

Muhammad  ShaflB,  for  appellants. 

Muhammad  Shah  Din,  for  respondents. 

The  judgment  of  the  Com t  was  delivered  by 

_  Harris,  J.— The  following  are  the  material  facts.  Tn  1897  4f h  Mareh  \90S. 
pertain  Jats  sued  for  a  declaration  that  the  land  in  suit  was  their 
property,  alleging  that  at  Settlement  the  defendants  had  been 
wrongly  entered  as  proprietors  thereof.  On  the  17th  Februaiv 
1898  certain  batchers,  stating  themselves  to  be  proprietors  of 
part  of  the  land,  applied  to  be  made  co-plaintiffs.  On  the  5th 
March  1898  a  joint  application  to  the  same  effect  was  made  by 
the  Jat  plaintiffs  and  the  butchers  in  which  it  was  stated  that 
they  owned  specified  portions  of  the  land.  Objection  on  the 
ground  of  misjoinder  was  at  once  taken  by  the  defendants,  but 
was  ovenuled,  and  the  butchers  were  added  as  co-plaintiffs.  No 
order  was  given  for  amendment  of  the  plaint,  but  fresh  pleas 
were  taken  and  the  issues  were  freshly  framed.  The  first  Court 
gave  all  the  plaintiffs  jointly  a  declaration  as  to  their  proprietor- 
ship in  the  land  without  specifying  any  shares.  After  some  pro- 
ceedings in  appeal  which  are  not  material  the  appeal  by  defendants 
came  again  before  the  Divisional  Judge  for  decision  on  ihe  14th 
December  1900,  After  expressing  an  opinion  that  "  the  law  in- 
'•  fringed,  if  any,"  was  thatcontained  in  the  second  para,  of  Section 
.'3 1 ,  Civil  Procedure  Code,  the  Divisional  J  udge  went  on  to  say,  "  The 
unsoundness  of  the  order  making  the  butchers  plaintiffs  is  so 
'•clear  as  hardly  to  require  any  discussion.  If  the  Jats  still 
•'  claimed  the  land  claimed  by  the  butchers,  the  latter  should 
''  have  been  made  defendants  ;  if  the  Jats  did  not  claim  that  land, 
"  they  should  have  been  made  to  amend  their  plaint  by  the 
"exclusion  of  that  land,  and  the  butchers  should  have  been 
*'  referred  to  a  separate  snit.  T  understand  the  latter  to  be  the 
"real  state  of  affairs.  It  is  said  that  irregularity,  if  any,  can 
"be  cured  by  Section  .')78,  Civil  Procedure  Code,  but  this  is 
"  incorrect. 


u 


(»)  7,  W.  R,  202.  (=»)  /.  I.  R,  XXIV  Calc,  540. 

(«)  Z.  I.  R,  XVin  All,  30C.     (♦)  /.  L.  /?.,  VI  Mad,,  239. 
C)  /.  L,  i?.,  XVIU  AIL,  181. 
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"Tq  my  opinion  llie  impleading  of  I. lie  butchers  as  plainfilTs 
"  was  wholly  incorrecfc  and  improper,  and  as  it  was  done  with  the 
"  consent  and  even  at  the  wish  of  the  Jat  plaintiffs,  I  think  tho 
"  proper  order  now  is  to  accept  the  appeal,  and  order  that  the 
"  suit  be  dismissed  with  costs  throughout," 

Two  petitions  for  revision  of  the  above  order  were  then  filed 
in  this  Court  by  the  Jat  and  butchers  plaintiffs,  respectively. 
'I'he  latter  petition  on  application  for  certificate  for  furthei- 
nppeal  being  refused  by  the  Divisional  Judge,  has  been  admitted 
as  a  further  appeal  in  this  Court,  and  a  preliminary  objection  on 
ilio  former  petition  that  no  revision  could  be  had  as  no  material 
iti'egularity  is  disclosed,  has  been  overruled. 

The  two  applications  proceed  upon  similar  grounds. 

It  is  clear  that  if  the  suit  under  consideration  is  to  be  re- 
garded as  one  by  two  sets  of  plaintiffs  having  distinct  causes  of 
action  the  provisions  of  the  second  para,  of  Section  31,  Civil  Pro- 
cedure Code,  which  appear  to  be  the  only  imperative  provisions 
making  a  suit  bad  for  misjoinder,  would  noh  allow  of  the  suit 
proceeding  in  its  present  form,  though  even  in  that  case  the  order 
of  the  Divisional  Judge  dismissing  the  suit  would  not  be  the 
proper  order  as  he  should  have  returned  the  plaint  for  amend- 
ment so  that  the  plaintiffs  might  elect  which  set  of  plaintiffs 
should  proceed  with  the  suit.  But  we  are  not  prepared  to  hold 
the  suit  bad  for  misjoinder.  Counsel  for  respondents  has  not 
been  able  to  cite  any  opposite  authority,  except  Salima  Bihi  v. 
Sheikh  Muhammad  i'^),  in  support  of  his  contention  that  the 
view  taken  by  tlio  Divisional  Judge  is  correct,  and  he  has  had 
to  direct  his  chief  attention  to  an  effort  to  distinguish  the 
authorities  against  his  contention.  In  addition  to  Salimu  Bihi  v. 
Sheikh  Muhammad  (^),he  cites  Jay  Gohind  Doss  v.  Goiireeproshad 
Shaha  (^),  Kalian  Uai  v.  Ram  liattan  (^),  Mohima  Chandra  Hoy 
Ohowdhry  v.  Atul  Chandra  Chakarvarti  Chowdhri  (*),  and 
Lingammal  v.  Chimin  Venkatammal  (^). 

The  first  cited  ruling  Joy  Gohind  Doss  v.  Gouree2:)ros]rid 
Shaha  ('),  was  one  under  Act  VIII  of  1859.  It  is  not  in  point. 
The  title  set  up  by  the  intervener  was  not  admitted  by  the 
plaintiff  and  was  inconsistent  with  the  plaintiff's'  title.  Kalian 
Rai  V.  Bam  Battan  (*),  so  far  as  it  concerns  the   present  suit   at 

(0  1.  L.  R.,  XVII  All.,  131.  (8)  I.  L.  B.,  XVIII  All.,  306. 

{')  7  W,  i?.,  202.  (4)  j^  i^  ji^  XXIV  Cal,  540. 

(s)  I,  L,  B.,  n  Mad.,  88», 
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all,  merely  laysdowu  that  Section  32  of  tlie  Code  does  uoi  eiialdr 
a  Court  to  over-ride  Seciioii  131. 

In  Mohima  Chandra  Jh.y  Choivdhry  v.  A  in  I  dhandra 
Chakravarfi  Chowdhn  (^)j  m  suit  was  beld  bad  for  misjoinder 
because  one  plaintiff  would  by  joinder  of  the  other  plaintiff  be 
a  defendant  in  his  own  suit.  In  Lingammal  v.  Chiuna  Vencatam- 
mul  (^),  it  was  held  that  inasmuch  as  Section  26,  Civil  Proce- 
duro  Code  (then  Act  X  of  1877)  did  not  authorise  the  joinder  of 
plaintiffs  with  antaifOiiistic  claims  arising  out  of  distinct  causes  of 
action,  a  suit  by  a  widow  and  an  adopted  ^on  of  a  deceased 
Hindu  claiming  in  the  alternative  Avas  bad  for  misjoinder.  The 
last  mentioned  Madras  ruling  was  distinguishc  d  in  Fakirapa  v. 
/iJ«c?ra^a  (^),  and  expressly  dissented  from  in  Harmoni  JDassi  v. 
Hariclutrn  Choivdhii  (*).  On  the  other  hand,  in  Fakirapa  v. 
A' If (Zr a^a  (^),  it  was  held  that  where  the  claims  cf  two  plaintiffs 
are  not  antagonistic  and  both  are  jointly  interested  in  disproving 
defendants'  title,  they  could  sue  jointly  under  Section  20.,  Civil 
Procedure  Code, 

In  Hannoni  ihif-'l  v.  liaiichurn  Choudhn  (4),  plaintiffs 
eumplairjcd  of  the  same  wrongful  act  of  the  defendant  constituting 
infringement  of  their  right,  and  it  was  held  that  as  that  infringe- 
ment was  their  cause  of  action  and  as  they  all  claimed  the  same 
relief,  viz.,  possessioi:,  and  as  their  claims  were  not  antagonistic 
one  to  another,  the  Huit  was  not  bad  for  misjoinder. 

sn  Earn  Sewak  Singh  v.  Nakched  Smgh  (^)  a  F.  B.  ruling, 
the  plaintiffs  though  owning  different  shares  in  the  same  pro- 
perty w^ere  alike  affected  by  acts  of  obstruction  of  the  defendants 
to  their  possession,  and  it  was  held  that  they  could  join  in  bring- 
ing one  suit.  Straight,  J.,  took  the  view  that  the  *  cause  of  action  ' 
was  the  act  of  infringement  cf  the  right,  a  \iew  which  was  not 
accepted  in  Salima  Blhi  y.  Sheikh  Muhammad  (^),  though  the 
Judges  in  the  later  ruling  stated  that  they  expressed  no  dissent 
from  the  judgment  of  the  Full  Bench,  and  though  they  wished 
to  restrict  the  application  of  the  ruling  to  suits  by  Hindu  or 
Muhammadan  heirs. 

In  Asa  Singh  v.  Indar  Singh  ('),  a  joint  suit  by  reversioners 
with  divisible  rights  was  held  to  lie  even  if  a  '  cause  of  action  '  was 
not  to  be  taken  in  the  limited  sense  so  as  to  include  only  facts  con- 
stituting the  infriugement  of  the  right,  but  to  mean,  as  laid  down 
in  Read  Y.  Brown   (»),  every  fact  which  it  would  be   necessary 

(0  J.  L.  R.,  XXIV  Calc,  640.  («)  I.  L.  R.,  IV All,,  261. 

('M.L.  B.,  VI  Mad.,  239.  (°)  I.  L.  R.,  XVIII  All.,  131. 

(»)  /.  L,  R,  XVI  Dom.,  110.  (0  01  P.  R.,  1898. 

M^  f.  A,    K.,  XXll  Calc,  833.  (•'^  ^    ''     ^'V'^  '?  />.  H  ,  128. 
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to  prove,  if  traversed,  in  order  to  enable  a  plaintiff  to  sustain 
liis  action.  The  above  wide  meaning  of  '  cause  of  action  '  taken 
from  English  law  was  adopted  in  Salima  Bihi  v.  Sheihh  Mtihavi' 
mad  (1),  and  an  opinion  Avas  therein  expressed  that  uuder  that 
definition  a  ''  number  of  persons  each  of  whom  has  a  separate 
*'  and  distinct  cause  of  action  cannot  be  permitted  to  biing  one 
"  common  suit  against  a  wrong-doer  because  a  separate  wrong 
*'  which  was  {committed  against  each  of  the  parties,  was  commit- 
**  ted  at  one  and  the  same  time  and  by  the  same  act,"  and  an 
instance  is  there  given  suggesting  a  reductio  ad  ahsurdum.  We  do 
not  agree  with  the  above  view,  which  seems  opposed  to  the  Full 
Bench  ruling  of  the  same  Court  and  to  the  view  of  the  Calcutta 
and  J^ombay  High  Courts  and  to  that  of  our  own  Court.  The 
Madras  High  Court  ruling  is  ancient  history  which  has  not  re- 
peated itself.  If  '  cause  of  action  '  is  to  be  taken  in  its  limited  sense, 
the  view  taken  in  Salima  Bihi  v.  Sheikh  Muhammad  (')?  is  clearly 
wrong.  And  it  seems  to  us  that  if  part  of  the  cause  of  action 
(in  the  wider  sense)  is  common  to  all  the  plaintiffs,  e.g,,  one  act 
infringing  the  rights  of  all  the  plaintiffs,  jointly  or  severally, 
thero  cannot  be  said  to  be  distinct  causes  of  action.  It  is  of 
course  otherwise  where  there  are  distinct  infringements,  C.  A . 
1311  of  1897.  And  no  case  of  non-possessioj^:  arises,  for  if  the 
causes  of  action  are  not  distinct  but  inconvenience  will  be  caused, 
the  Court  may,  though  not  obliged  to  do  so,  direct  separate 
suits  to  be  brought  under  Section  45  of  the  Code.  And  the  fiual 
decision  in  Salima  Bibi  v.  Sheikh  Muhammad  (')  was  based 
upon  the  peculiar  circumstances  of  the  case,  the  co-plaintiff  being 
found  to  be  a  trafficker  in  litigation  joined  with  the  obvious 
intention  of  evading  any  questions  of  title  which  might  arise 
between  him  and  his  co-plaintiffs.  In  the  present  case  the  rights 
of  Jats  and  the  butchers  are  not  antagonistic ;  their  causes  of 
action  are  not,  we  consider,  distinct,  within  the  meaning  of 
Section  31,  Civil  Procedure  Code,  no  inconveuience  is  caused  to 
defendants  by  their  joinder,  nor  prejudice  to  the  defence.  We 
therefore  conclude  that  the  suit  is  not  bad  for  misjoinder.  The 
order  of  the  Divisional  Judge  dismissing  the  suit  is  set  aside  and 
the  appeal  in  his  Court  is  rcmanded  under  Section  562,  Civil 
Procedure  Code,  for  determination  on  the  merits.  Defendants- 
respondents  will  bear  the  ronlfi  of  this  Court. 

Ajypeal  allowed,  cause  remanded. 
(M  I,L.  n.,XVni  AU.,  131. 
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No.  39. 

Before  Mr.  Justice  Anderson. 

PRIOR,— (Judgmfnt-Dertor), --APPELLANT, 

Versus 

GOLAK  NATH  AND  OTHERS —(Decree-holders),— 
RESPONDENT?;. 

(^Ivil  Appeal  No.  740  of  190]. 

Execution  of  clecree—DenflL  of  decree-holder — Ahatemtnl  of  execution 
proceedings — Adinission  of  application  fo  set  n>ide  alatement  after  time— 
Sufilcient  cavse— Civil  Procedvre  Code,  l^S?.  ^pcfionx  365,  371.  ^12  A— 
fAmitation  Act,  1877,  Section  5. 

In  an  exeQution  proceedlnp;  the  dedee  holder  having  died  in 
September  1898,  the  judgment-debtor,  on  the  18th  October  1899,  obtained 
an  order  from  the  executing  Court  for  the  removal  of  tho  attachment  on 
the  ground  that  no  application  in  accordance  with  the  provisions  of 
Seotioa  365,  Civil  Procedure  Code,  had  been  made  by  the  representativea 
of  the  deceased  decree-holder  within  the  prescribed  period  of  limitation. 
The  circnmstanced  were  that  the  decree-holder,  who  was;  a  Sikh  .Tat,  had 
died  and  left  a  will,  probate  of  which  having  been  keenlj  contested  by 
his  heirs  was  not  granted  to  the  executors  until  April  1900.  In  M.ay  190C 
two  out  of  the  three  executors  filed  an  application  for  execution,  but  fhe 
judgment-debtor  contended  that  by  Seprior,  0**.'  nf  ihe  rivil  Proceduro 
Code  the  application  was  time -barrel. 

Hcld^  that  the  word  "  suit  ''  includes  all  proceedings  in  a  suit  includ- 
ing the  proceedings  in  execution,  and  that  the  executors  were  bound  to 
make  and  capable  of  making  tho  application  at  tho  time  of  the  death  of 
tho  testator,  but  thai,  under  the  peculiar  eircnrastance^  of  the  case, 
Ihere  wa3  sufficient  cause  preventing  them  from  continuing  the  execntioii 
proceedings  originated  by  the  testator  within  iho  meaning  of  Section 
371,  Civil  Procedure  Codo,  and  that  therefore  under  the  provisions  of 
>5ectiou  372  .-\,  Civil  Procedure  Code,  and  of  Section  5  oF  tho  Limitation 
Act,  they  were  entitled  to  an  extension  of  thr-  rime  for  making  the  apnlica' 
t  Ion  to  set  aside  the  abatement  order. 

Movia  V.  Essa  ('),  ^han  Bahadnr  Niu(ah::nda  Shantshfre  Ali  Khan  v. 
if maammat  Ahmad  Allahdi  Begam  {"),  Bam  Kirpnl  v.  Unp  Kuari  (»).  and 
J.  C.  Bose  V.  Hani  Bhngwan  K<iur  (')  referred  ro. 

Miscelhincons  appeal  from  the  order  <■/    L  A'.  Unto-y,  Esijunf, 
Divisional  Judge,  Umhalla  Dlviniov.  dnlnl  :h'd  July  190|, 

Oertel,  for  appellant. 
Roushan  Lai,  for  respondents. 


Appkllitb  Sidi. 


(»)  I.  L,  B.,  Vin  Bom.  2tl.        (»)  I.  L,  /?.,  VI  All,  26P. 
(«>   9  P.  B,.  1901.  (*)  63  P,  7?.,  1900. 
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The  judgment  of  the  learned  Judge  was  as  follows  : 

23rd  Jan.  1903.  Andep.sGxV,  J. — This  is   an    appeal    from  an  order   passed   in 

execution  proceedings  permitting  two  out  of  three  executors  of  the 
estate  of  the  late  Sardar  Dial  Singh  to  execute  a  decree  passed 
in  the  Sardar's  favour  in  his  lifetime  and  put  in  force  by  him  and 
defining  the  amount  still  outstanding. 

The  Courts  below  have  agreed  in  their  decision,  and  the 
present  appeal  proceeds  on  a  varieiy  of  grounds,  amongst  others 
attacking  the  validity  of  the  first  Court's  order,  because  an  In- 
termediate order  and  a  calculation  of  interest  had  been  written 
and  computed  by  the  Reader  of  the  Court,  pointing  out  the 
omission  of  one  out  of  three  executors'  names  in  the  application  for 
execution  was  irregular,  but  the  most  important  ground  appears 
to  be  that  the  application  for  execution  has  abated  as  not  having 
been  made  within  three  years  of  the  last  application  made  by 
ihe  Sardar  in  liis  lifetime. 

The  order  written  by  the  Reader  was  nob  the  final  order 
passed  by  the  executing  Court,  and  it  can  scarcely  be  supposed 
that  the  Judge  did  not  himself  pass  his  own  order  in  the  case. 
althongh  he  may  have  acted  with  some  irregularity  in  permitting 
the  Reader  to  write  ont  a  formal  order  without  himself  signing 
it.  This  was  made  a  ground  of  appeal  to  the  Divisional  Judge 
who  omitted  to  notice  it.  It  has  not  been  pressed  here  and  1 
do  not  think  that  the  irregularity  is  so  great  as  to  vitiate  the 
proceedings. 

The  present  application  was  put  in  in  the  names  of  Messrs. 
Golak  Nath  and  Harkishen  Lai  without  mentioning  the  name  of 
Mr.  J.  C.  Bose,  the  third  executor.  N'o  explanation  is  given 
as  to  this,  and  it  was  probably  the  result  of  accident.  I  do  not 
think  the  defect  is  fatal.  Supposing  that  one  out  of  several 
executors  had  died  before  application  was  put  in,  it  would  have 
been  valid,  and,  althongh  the  name  of  one  was  omitted,  unless 
there  be  reason  to  believe  that  he  dissented  from  the  action  of  the 
others,  it  is  most  reasonable  to  hold  that  all  acted  in  concert.  J< 
would  also  appear  that  Mr.  J.  C.  Bose  had  given  Mr.  Golak  Nnth 
a  general  power  of  attorney  to  act  for  him  in  all  cases  connected 
with  the  executory  and  this  before  probate  Avas  granted. 

The  real  difficulty  in  the  case  lies  in  this  question  whether, 
because  the  executors  omitted  to  put  in  a  specific  application  to 
revive  execution  (the  judgment- debtor  having,  in  October  1899,  got 
the  attachment  struck  off  on   the  ground   that   no   representative 
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of  Sardar  Dial  Singh  had  been  brought  on  (ho  record),  the  pro- 
rcedings  should  be  regarded  as  having  abated  or  not. 

Mr.  Oertel  for  appellant  has  cited  the  case  of  Khun  Bahadur 
S'au'al:ada  Shtuni>he>a  Ali  Khun  v.  Mussammat  Ahm-td  Allahdi 
lUyain  (i)  as  an  aathority  for  hokling  that  in  the  Punjab  the 
word  "' suit  '  nijiy  be  taken  to  include  execution  proceed  in  g.'^,  that 
Section  o65,  Civil  Pi'ocedure  Code,  becomes  applicable,  and  that,  if 
•  I  were  to  be  held  that  there  was  any  valid  application  now  before 
:  he  Court,  it  was  time-barred,  nearly  four  years  having  elapsed 
since  Sardar  Dial  Singh's  own  application. 

The  respondent  does  not  admit  the  applicability  of  Section 
oGo,  Civil  Procedure  Code,  and  Article  175  A,  Schedule  II, 
Limitation  Act,  to  execution  proceedings  and  claims  limitation 
under  Article  1.78,  alleging  that  the  payments  made  by  judgment- 
debtor  previous  to  18th  October  1899  were  steps  in  execution,  and 
his  application  of  that  date  was  an  admission  that  execution  was 
continuing  hence  the  application  now  under  consideration,  which 
was  filed  on  31st  May  1900,  is  well  within  three  years  of  the 
time  when  the  right  to  apply  accrued. 

It  is  certain  that  the  executors  were  not  bound  to  wait  till 
grant  of  probate  before  taking  steps  to  have  their  names  brought 
on  the  record,  since  probate  does  not  affect  the  status  acquired  by 
ihem  as  executors  on  the  death  of  the  Testator,  but  only  authenti- 
cates the  will  from  which  executors  derive  their  title  as  was  held 
in  Moosa  v.  Ess  a  ("). 

The  matter  of  probate  of  Sardar  Dial  Singh's  will  was  keenly 
contested  in  this  Court  and  forms  the  subject  of  the  decision 
in  the  probate  case  of  Bahu  J.  G.  Bosc  and  others,  Proijoimdert., 
V.  llani  BhagwoLu  Kanr  and  others,  Objectors  (^).  The  executors 
were,  possibly,  diffident  of  taking  action  and,  apparently,  appre- 
^lended  that  acts  of  theirs  might  be  held  invalid  in  case  probate 
vere  not  granted  to  them. 

Such  conduct  was  natural  on  their  part,  and,  if  there  be  no 
legal  obstacle  in  the  way,  1  think  the  Courts  would  be  right  in 
construing  the  law  of  abatement  and  limitation  as  liberally  as 
possible  in  their  favour. 

Section  17  of  the  Limitation  Act  refers  to  the  case  when  a 
person  who  would,  if  ho  were  living,  have  a  right  to  make  an 
application  dies  before  the  right  accrues,  and  provides  that,  in 
such  a  cRse,  limitation  shall  be  computed  from  the  time  when  there 

i»)  9  P.  i?.,  1801.      ,  (>)  I.  L.  JR.,  Vni  Bom.,  2*1 
i*)^iP.  F.,  1900. 
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is  a  legal  representative  of  the  deceased   capable  of  making  socli 
application.     In  the  present  case,  the   executors  would  have  bpQO 
capable  of  making  the  application   immediately  they  acquired  the 
status,  us  held   in  the    Bombay   decision   above    referred  to,  but, 
•  as  they  were   appointed  executors   of  a  Hindu  or  Sikh    and   had 
reason  for  thinking   it   possible   enough  that  probate   might   be 
refused  to  them,  I  think  it  can  be  held,  with  reference  to  the  prj- 
visions  of  Section  o7I,    Civil  Procedure  Code,  that  there    was   a. 
suflScient  cause  preventing  thern  from    continuing   the   execution 
proceedings  originated  by    Sardar  Dial    Singh  liimself,  and   that 
the  order  of  the  first  Court  allowing  the  proceedings  to  be  revived 
can  be  treated  as  an  order  on  an   application  to  set   aside   abate- 
ment or  dismissal  order  of  LSth  October  1899,  and  that,  under  the 
peculiar   circumstances   of   the    present   case     ihc  provisions   of 
Section   372  A,    Civil  Procedure   Code,  and  of   Section   5  of   the 
Ciimitation  Act  should  be  held  to   extend  the   time  for  putting   in 
the  application    in  the   present   case.     In   treating  the   execution 
proceeding  as  a    suit  I    folJow   the  view    adopted   in   Nawabzada 
Shamshere  All  Khan  y.  Miissammab  Ahmad    Allahdi   Begam  (^), 
which  was  based  on  the    precedent  of    Qolcnl   Krlsto    Ghunder    v. 
AtMil  Chtinder  Chatterji  (2). 

The  question  as  to  limitation  had  been  already  decided  on 
30th  November  by  an  interlocutory  order  passed  by  Lala  Damodar 
Das,  Extra  Assistant  Commissioner,  which  the  respondent  contends 
should  have  been  set  aside  before  the  point  can  be  now  raised. 
Rtim  Kirpal  v.  Bup  Kiiari  (^)  was  cited  as  an  authority. 

- 1  think,  in  the  present  case,  that  this  order  had  become 
embodied  in  the  final  order  which  was  passed  within  a  compara- 
tively short  time,  and  that  the  question  as  to  limitation,  which 
was  discussed  in  the  Divisional  Court,  could  be  argued  before  and 
determined   in  this    Court,  certainlji,.  on  revision   if  not  in  appeal. 

The  only  remaining  point  which  calls  for  remark  has 
reference  to  the  question  of  repayment.  It  is  argued  that  credit 
has  not  been  given  for  a  sum  of  Us.  600  said  to  have  been  paid 
before  the  decree  was  transferred  for  execution  from  Lahore  to 
Umballa.  and  also  that  by  an  order  passed  on  27th  July  1897  it 
was  admitted  that  only  Rs.  I,o65-15-0  were  then  found  to  be 
due  by  Mr.  Price  to  Sardar  Dial  Singh.  There  is  also  a  complaint 
that  the  interest  ha,8  not  been  properly  calculated. 

It  appears  to  me  that  the  Courts  ha^e  done  all  that  was 
necessary   in   the   matter  of  reckoning  the  amount  still  due,  and 


<»)  9  P.  i=?.  1^01  (•)  /.  L.  R,  X'T  Cole ,  457 
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tliat  it  wjis  for  the  judgiHcnl-debtor  to  show  that  the  account  as 
made  up  by  the  Hrst  Courtis  incorrect.  He  has  alleged  payments 
tuadc  to  the  8ardar  in  person,  but  has  adduced  no  proof.  It  is 
not  vei*y  likely  that  the  execution  lias  been  pressed  in  such  a  way 
against  tlie  judgment-debtor  as  io  give  the  decree-holder  an  unfair 
advantage 

The  result  is  that  the  orders  of    the  Courts  below  are   upheld 

and  this  appeal  is  dismissed  with  costs. 

Afpeal  dismissed. 


Appbllatb  SlDl, 


No.  40. 

Before  Mr.  Jubiice  Chatterji  and  Mr,  Justice  Harris, 

HIS  HIGHNESS  THE  M.^HARAJA  OF  FARLDKOT,  ~ 
(Defendant),— APPELLANT, 

Versus 

BALL  HUBSON  AND  CO.,"-(PLAiNTiFF),-RESPOXDENT. 

Civil  Appeal  No.  201  of  1900. 

Jurisdiction — ^Siiit  against  ruling  chief-  Insiitulton  of  suit  icithout  ob- 
taining the  consc7it  of  Oovei'nor-Oeneral  in  Council  — Waivei'  by  defendetnt 
of  objection  io  consent — Effect  of  such  ivaivcr— Civil  Procedure  Code,  1882, 
Section  433. 

Held,  that  the  exemption  from  being  fciiect  in  the  Civil  Coarts  in  British 
India  without  the  sanction  of  the  Governor-General  in  Cooncil  conferred 
on  indepcnclent  rnling  chiefs  by  Section  433,  Civil  Procedure  Code, 
is  a  purely  personal  privilege  capable  of  waiver  and  does  create  a 
defect  of  jurisdiction  in  the  Courts,  aud  that  a  defeudant  who  is  such 
a  chief  but  who  does  not  take  the  objection  at  the  proper  time  waives 
his  privilege  thereby  aud  cannot  raise  it  for  the  first  time  in  further 
appeal  in  the  Chief  Court. 

Manohar  Bhivrav  Potanis  {^),  Migbell  v.  Sultan  of  Johore  (*),  Betr 
Chimdur  Manik-Jcya  v.  Nobodeep  Chunder  Deb  Burmono  {^),  Chandulal 
Khushalji  v.  Awad  Bin  Umar  Stdtan  Nawaz  Jung  Bahadur  (*),  aud 
Ledgard  v.  Bull  (*),  cited. 

Further  appeal  from  the  decree  of  1),  U.  Joknstone^  Esquire, 
Divisional  Judge,  Umb,alla  Division,  dated  26ih  October  1899. 
Clark,  for  appellant. 
Gouldsbury,  for  respojident. 

The  judgment  oi:  the  Court  was  delivered  by 

CuATTKRJi,  J.— This  is  a  suit   against   the  present    Haja   of       8//^  Jan.  1903. 
Faridkot  for  money  due  (I)  on  au  allejjcd  undertaking  by   him 


'  •)  2  Bom,  B.  G.  fl.  A.  0..  396  (•)  J.  £.  B.,    IX  Cah ,  6fi5 

O)  L.  P.,  I  Q.  B.  (1894),  Ud.  (♦)  :.  r   p     -^^j  jg,^'   ^^^ 
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to  pa.y  a  pro-note  executed  by  oue  Mr.  Wallace  in  favour  of  tlio 
plaintiff,  and  (2)  on  aecoiiut  of  articles  supplied  from  plaintiff's 
fihop.  The  pro-note  of  Mr.  Wallace  bears  date  4tli  September 
JB93  and  was  payable  in  three  months.  The  total  claim  amounts 
to  Rs.  1,088-2-0  thus- 

On  account  of  the  pro-note,  principal 

and  interest  U«.     516-6-9 

For  goods  supplied  ...  ...  ...      „    529-11-6 

Interest  on  the  second  item  -  ...     ,,        42  0-0 

The  undertaking  is  alleged  to  have  been  made  and  the 
goods  were  supplied  while  the  defendant  was  the  heir-apparent 
of  Faridkot.  He  still  held  tli'^  position  when  the  suit  was  in- 
stituted, but  succeerled  to  the  rulership  of  that  State  before  it  was 
concluded. 

The  pleas  were  pleas  on  the  meritvS,  and  no  objection  was 
taken  at  any  st;ige  of  the  suit  that  the  defendant,  as  an  independ- 
ent native  chief,  was  not  amenable  to  the  jurisdiction  of  a  Civil 
Court  in  British  India  without  the  written  sanction  of  the  Gov- 
cnor-General  in  Council,  under  Section  43)3,  Civil  Procedure 
Code.     Nor  was  this  ground  raised  in  the  Court  of  first  appeal. 

The  defence  on  the  merits  was  (1)  that  the  debt  of  Mr. 
Wallace  was  never  taken  over  by  the  defendant,  (2)  that  he  was 
not  liable  for  any  item  in  the  shop  account  not  supported  by  a 
voucher. 

The  first  Court  decreed  the  claim  with  the  exception  of  the 
interest,  which  it  disallowed.  The  Divisional  Judge  on  appeal 
upheld  this  decree. 

The  first  ground  taken  in  the  appeal  to  this  Court  and  the 
one  on  which  most  stress  wa;8  laid  in  the  argument  before  us,  is 
that  the  lower  Courts  had  no  jurisdiction  to  entertain  the  suit 
under  Section  433,  Civil  Procedure  Code,  without  the  written 
sanction  of  the  Governor- General  in  Council,  as  the  defendant  is 
an  independent  ruling  chief,  and  that  no  such  sanction  was 
possible   under  the   circumstances. 

It  is  perfectly  true  that  no  sanction  could  have  been  given 
in  this  case  which  does  not  come  under  any  of  the  three  clauses 
of  sab-section  (2)  of  Section  433.  This,  however,  does  not  appear 
to  us  to  affect  the  main  question  before  us,  though  it  would 
have  been  a  cogent  argument  for  not  staying  the  proceedings  in 
order  that  the  satidtion  might  h&  obtained  if  the  suit  had  been 
fiUd     without   ftuch    hsnction,       ihst   question    is   whether   tha 
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pi'oliibltioii  against  the  institution  in  Section  -ioo,  Civil  Procedure 
Code,  created  a  defect  of  jurisdiction  in  tljo  Court  to  try  the 
suit,  or  merely  a  personal  exemption  in  favour  of  the  defendant. 

Jurisdiction  or  competency  to  take  cognisance  as  fipplied  to 
Courts  of  Justice  is  governed  by  general  principles.  Essential 
jurisdiction  relates  to  the  power  of  the  Court  to  tr}-  cases  with 
reference  to  their  nature  or  money  vnlue.  Similarly  local 
jurisdiction  as  well  as  pei*SGnal  jurisdiction  have  reference  to 
classes  of  cases  falling  under  certain  d(  Hnilicns,  r.f/.,  cases  in 
which  the  cause  of  action  has  arisen,  or  the  defendart  dwells 
or  personally  works  foi  gain  within  the  teiritoiial  limits  of  the 
Court's  jurisdiction.  Judged  by  these  tests  the  Couits  in  this 
instance  must  bo  held  to  have  been  competent  totiy  the  piOFent 
suit.  The  cause  of  action  arose  at  KaFauli  Avithin  the  local 
limits  of  the  first  Court's  jurisdiction  as  Subordinate  Judge  of 
Kasauli,  and  the  defendant,  then  the  heir-apparent  of  the  Faridkor 
Chiefship,  was  living  there  wl-en  the  suit  was  lodged.  There  is 
no  question  as  to  the  power  of  the  Courts  to  try  the  suit  with 
reference  to  its  nature  and  its  money  value. 

But  by  Section  43:'  when  defendant  succeeded  to  the  chiefship 
of  the  Faridkot  State  he  ])ecarae  exempt  from  liability  to  be  sued 
in  the  Court  until  a  certain  preliminary  condition  was  fulfilled, 
viz.,  the  sanction  of  the  Governor-General  in  Council  was  obtain- 
ed. In  terms  this  does  not  show  that  the  Court  had  not  jurisdiction 
to  try  the  suit.  It  merely  provides  for  the  exemption  of  the 
defendant  from  being  sued  in  a  British  Court  when  he  fills  a 
certain  character,  i.e.,  is  a  ruling  chief  until  the  Governor- 
General  removes  that  exempticn  under  the  provisions  of  the 
statute.  Section  433  is  no  part  of  Cliapter  II  of  the  Code  which 
deals  with  the  jurisdiction  of  Courts.  It  is  part  of  Chapter 
XXVIII  which  lays  down  the  procedure  in  suits  by  aliens  and 
by  or  against  foreign  and  native  rulers.  It  is  thus  a  lule  of 
procedure  regulating  the  institution  of  certain  clasess  of  suits, 
and  the  exemption  is  not  a  matter  of  jurisdiction  properly  so- 
called,   but  of  privilege  or  immunity  of  a  paiticular  defendant. 

Even  if  it  is  a  matter  of  jurisdiction,  it  is  not  so  in  the 
sense  in  which  it  is  held  that  the  defect  of  jarisdiction  is  not 
capable  of  waiver,  or  that  consent  cannot  confer  jurisdiction.  It 
appears  to  be  merely  a  ground  of  objection  which,  if  preferred 
by  the  defendant  at  the  proper  time,  would  lead  to  the  dismissal 
of  the  suit  in  limivp,  but  does  not  affect  the  competency  of  the 
Court  to  trv  it. 
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Where  the  exemption  from  jurisdiction  is  purely  personal  and 
is  a  mere  privilege,  it  appears  to  be  well  settled  in  this  country 
that  the  privilege  or  exemption  may  he  waived.  In  ex-parte 
Man^har  Bhivrav  Potanis{^)  a  personal  exemption  similar  to  that 
created  by  Section  433,  Civil  Procedure  Code,  was  held  to  have 
been  waived,  because  it  was  not  pleaded  at  the  proper  time  and 
the  decree  of  the  Court  was  held  valid.  A  similar  doctrine  has 
been  laid  down  In  England  where  it  has  been  held  that  a  foreign 
independent  Prince  may  elect  to  submit  to  the  jurisdiction  of  any 
Court,     Mighell  v.  Sidtcm  c^i  Joliorp  (  =  ), 

It  has  been  so  I.eld  under  Section  433  itself.  See  Be'-r 
(Jhnnder  Manikh/a  v.  Kohodeep  Clnnidei  Deb  Burmoiw  (^).  In 
a  recent  case  ChandnJaJ  Khushalp  v.  Awad  Bin  TImar  Sultan 
Nawaz  Jung  Bahadur  (■^),  the  whole  question  has  been  most 
exhaustively  dealt  with  by  Mr.  »Justice  Strachey  and  the  principle 
of  waiver  upheld.  We  agree  generally  with  the  reasoning 
adopted  in  the  last  named  judgment  a?id  consider  it  unnecessary 
to  discuss  it  in  detail. 

The  case  also  apt»ears  to  fall  within  the  rule  stated  in  the 
judgment  of  their  Lordships  of  the  Privy  Council  in  Lodgard  v. 
Bull  C^),  at  page  145,  vis,,  that  when,  in  a  cause  w^hich  the  Judge 
is  competent  to  try,  the  parties  without  objection  join  issue  and 
go  to  trial  on  the  merits,  the  defendant  cannot  subsequently 
dispute  his  jurisdiction  upon  the  ground  that  there  were  irregu- 
larities in  the  initial  procedure  which,  if  objected  to  at  the  time, 
would  have  led  to  the  dismissal  of  the  suit. 

In  Mr.  Hukara  Chand's  learned  treatiso  on  the  Ijaw  oi 
Consent  the  following  remarks  of  Mr.  Harris  on  the  rnle  above 
stated  are  quoted.  '*  If  a  Court  has  jurisdiction  over  the  subject 
"matter and  over  the  persons  and  a  defendant  has  some  privilege 
"  which  exempts  him  from  the  jurisdiction  he  may  waiv^e  it  if 
"  he  chooses  to  do  so."  He  also  cites  the  following  passage  from 
Herman's  Commentaries :  '•  A  privilege  defeating  jurisdiction  may 
'*  be  waived  if  the  Court  has  jurisdiction  over  the  subject  matter.'* 

With  reference  to  the  foregoing  authorities  we  hold  that  the 
exemption  of  the  defendant  under  Section  433  does  not  create  a 
defect  of  jurisdiction  properly  so-called,  but  only  a  privilege  in 
his  favour,  and  that  in  any  case  the  defect  of  jurisdiction  is 
capable  of  waiver. 

(')  2  B<na.,  H.  C.  R.  A.  C\,  396.         {^)  I.  L.  R  ,  IX  Gale,  535. 
(«)  L  R.  1  Q.  B.  (1894;,  I49,  at         {*)  1.  L.  R.,  XXI  Bom,  35h 
pp.  159,  160  and  164.  (»)  L.  JR.,  13  I.  A.,  134. 


May  1(X)3.    )  CIVIL  JUDQMKNTS-Ko.  40.  |33 

We  also  have  no  hesitation  in  holding  that  the  defendant,  by 
not  taking  the  objection  at  the  proper  time,  has  waived  his  pri- 
vilege and  is  not  competent  to  raise  the  question  at  tliis  stage. 
The  fii'st  ground  of  app3al  is  accordingly  over-ruled. 

The  second  ground  relates  to  a  question  of  fact  on  which  the 
lower  Courts  have  come  to  a  concurrent  finding,  viz.,  \yhether 
the  defendant  did  take  over  the  liability  of  Mr.  Wallace  on  the 
pro-note  on  himself.  The  first  Court  did  not  discuss  the  evidence, 
but  the  Divisional  Judge  has  done  so  and  given  good  leasons  for 
his  opinion.  The  evidence  is  not  very  c.efinite,  but  we  read  the 
statement  of  Mr.  Ball,  senior,  to  mean  that  the  defendant  made 
the  promise  in  his  presence  in  the  beginning  of  1896  when  the 
note  was  still  rnnning.  Be  says,  however,  tliat  it  was  made  in 
pi-esenco  of  his  son,  but  Mr.  Ball,  junior,  only  speaks  of  a  promise 
in  April  1S9S  when  the  note  was  already  barred.  Much  is 
attempted  to  be  made  of  this  discrepancy,  but  the  record  of  the 
subordinate  Judge  is  very  meagre,  and  we  do  not  know  whethei' 
i^fr.  Ball,  senior,  in  referring  to  his  son  meant  that  he  was  present 
when  the  promise  of  1896  was  made,  or  that  a  subsequent  pro- 
raise  confirming  the  previous  one  was  made  to  him.  The  defend- 
ant did  not  contradict  this  evidence  by  getting  himself  examined, 
nor  cross-examine  the  plaintiff  and  his  son.  Under  the  circum- 
stances we  cannot  accept  the  contention  of  his  counsel,  or 
construe  the  evidence  differently  from  the  Divisional  Judge. 
The  finding  that  the  promise  was  made  must  be  upheld.  We 
see  no  objection  to  a  substitution  of  the  original  contract  embodied 
in  the  pro-note  by  a  fresli  one  by  word  of  mouth  which  transferred 
the  original  liability  to  the  defendant,  the  old  contract  being 
entirely  rescinded  or  put  an  end  to.  Section  92  of  the  Evidence 
Act  has  no  application  to  such  a  case.  There  is  no  doubt  that 
there  was  consideration  for  the  transfer.  This  ground  also 
fails. 

As  regards  the  book  debt  the  defendant's  only  objection  was 
that  he  was  not  liable  for  items  not  supported  by  voucherp.  His 
counsel  did  not  press  this  point  much,  but  left  it  in  our  hands. 
The  accounts  have  been  examined  by  an  expert,  and  we  see  no 
good  reason  for  dissenting  from  the  view  of  the  lower  Courts.  It 
is  somewhat  utireasonable  to  expect  that  there  should  be  a  voucher 
for  every  article  supplied,  particularly  to  a  man  of  defendant's 
position. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed , 
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No.  41. 

Beft^re  Mr.  Justice  Clark,  Ghipf  Judge,  and  Mr.  Justice 

Anderson. 

RULIA,- (Plaintiff) —APPELLANT, 

Appellate  Side.  ^  Versus 

RULTA  AND  OTHEHS:,-(Defendaj;ts) -RESPOND fi NTS. 
Civil  Appeal  No.  1041  of  1891). 

Limlta' ion  —Suit  hy  reversioner  on  death  of  u-i-ioiv — Possession  ad- 
verse to  the  female,  adverse  to  the  reversioner — himi'ation^Ac',  1877, 
Schedule  II,  Articles  141,  142,  144, 

Held,  that  in  the  Punjab  adverse  possossion  of  a  -widow's  estate  by  a 
trespasser  dnring  hex-  life,  no  matter  wliatever  the  circumstances  may 
be  by  which  the  adverse  possession  was  obtained  and  continued,  cannot 
be  adverse  against  a. reversioner  or  an  effectaal  bar  to  his  claim,  and  that 
limitation  will  begin  to  run  against  such  reversioner  only  from  the  death 
of  the  female  under  Article  141  of  Act  XV  of  1877,  and  not  from  the  date 
of  the  commencemorit  of  such  adverse  possession. 

Chiragha  v.  Mahtula  (^),  Baz  Khan  v.  Sultan  Malih  (-),  lilca  Rum  v. 
Shama  Charan  (^),  Vundravandas  Purshotamdas  v.  Cursondas  Govi7ulji  {*), 
and  Runchordas  Vundravandas  v.  Pnrvatihai  ( '),  cited. 

Hanuman  Prasad  Singh  v.  Bhaganti  Prasad  (^),  Sri7iath  Kvr  v.  Prostnnio 
Kumar  (<),  Azam  Bhuya7i  v.  Faizud-din  Ahmad  (S),  Kool  tppt  haik  v. 
Koolappa  Naih  (^),  Lachhan  Kanicar  v  Manorath  Ram  (i")  roftrrcd  to. 

SaiduUa  v.  Mussammat L'lUa  0^),  dissented  from 

Further  appeal  from  the  decree  of  D.  C.  Johnstone,  Esquire, 
Divisional  Judge,  Vmhalla   Pivision,  dated  2nd  May  1899. 
Jhanda  Singh,  for  appellant. 
Duni  Chanel,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 
iWi  Drc.  i902.  Anderson,  J. — This  was  a  case  in  which  a   person    claiming 

to  be  the  reversioner  of  one  Khiyali,  who  died  in  1881,  sued  to 
eject  certain  persons  as  trespassers  who  had  held  the  land 
during  the  lifetime  of  Khijali's  widow,  Mussammat  Chuhri, 
suit  being  brought  within  twelve  years  of  her  death  and  limitation 
claimed  under  Article  141,  Schedule  II  of  the  Limitation  Act. 

The  Courts  belov>^  did  not  take  the  same  view  as  to  plaintiff's 
locus  standi^  as  the  first  Court   held   the   evidence   produced   did 

{^)1^P.  R..  1898.  («)  /.  /..  R.,  XIX  All,  357. 

(«)  43  P.  B.,  1901.  {')  I.  L.  /?.,  IX  Calc.,  934. 

(8)  I.  L.  R.,  XX  AIL,  42.  (^)  I.  L.  R.,  XII  Calc.,  594 

(*)  I.  L.  R.,  XXI  Bom.,  646.  {^)  I.  L.R,  XV II  Mad.,  34. 

h)  J.  L.  i?.,  XXIII  Bom.,  725,. P.  C.       (•";  I.  L,  R.,  XXII  Calc,  445. 
{'')  74  P.R.,  1895. 
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not  pi-ove  bejond  the  possibility  of  doubt  that  the  pedigree  table 
set  up  by  him  was  correct,  Avhilst  the  Divi&^ioinil  Judge  has  ex- 
pressed himself  as  satisfied  on  tliis  point,  as  the  probabilities 
were  strongly  in  favour  of  plaintiif. 

Both  Courts  have  agreed  in  holding  that,  nlihough  plaintiff's 
suit  is  bi-ought  within  twelve  years  of  the  death  of  Mussammat 
Chuhri  (who,  in  fact,  died  subsequent  to  1S97,  when  she  and 
plaintiff's  uncle,  Hiia;  put  in  a  suit  to  eject  defendants  whom 
they  alleged  to  be  tenants,  yet  limifaticn  cannot  be  allowed  him 
under  Article  111  because  there  had  been  twelve  years'  adverse 
possession  by  defend»nfs  at  the  lime  of  tlie  widow's  death. 

This  is  the  point  on  which  the  appeal  wos  admitted  to  a 
heariTig,  and  we  have  heard  counsel  at  seme  length  and  referred 
to  various  rtilings   cited  as  bearing  on  it. 

Appellant  has  relied  on  the  ruling  in  the  case  of  Chiragha 
and  others  v.  Mahtaha  and  oihtrs  ('),  on  the  opinion  expressed 
by  Chatterji,  J.,  in  the  case  of  Baz,  Khan  and  others  v.  Saltan 
Malik  and  others  (-),  on  Tika  Earn  v.  Shavia  Charan  (^),  and  on 
Vnndiavr.ndas  Furshotamdas  v.  Oursondas  Uoviudji  (*),  and 
the  decision  of  the  Privy  Council  in  that  same  case  reported  as 
Riuwhordas  Vundravandas  v.  ranatthal  (^). 

In  t^aldiilla  V.  MussaniiiLat  Lnila  (^'),  on  which  the  Divisional 
Judge  relied  when  holding  suit  barred,  was  dissented  from, and 
it  was  pointed  out  that  that  decision  does  not  amount  to  a  ruling 
that  where  time  has  begun  to  run  against  tl  c  ^^idow  it  continues 
on  her  death  against  the  reversioners,  against  whom  possession 
would  become  adverse  twelve  years  after  it  had  commenced 
against  the  widow. 

In  BaZ  Khan  and  others  v.  Sultan  Malik  and  others  (^),  it 
was  poiijtjd  out  at  page  143  that  the  discontinuance  of  possession 
which  would  have  been  fatal  in  the  case  of  a  male  absconder, 
mufet  be  distinguished  from  diFccntinuance  of  possession  by  a 
female  who  has,  under  customary  law,  essentially  a  life  estate 
and,  at  page  141  that,  as  the  plaintiff's  right  accrued  only  after 
the  widow's  death  (as  in  the  present  case),  the  fact  that  she  in- 
tervened between  the  death  of  a  former  holder  ar.d  the  accrual 
of  plaintiff's  right  should  not  make  any  difference  to  the  latter. 

The  applicability  of  Article  141  in  similar  cases  is   discussed 
at  length  in  Starling's   Indian   Limitation   Act,   page  314,,  and 


(')  79  P.  R,  1898.  {')  J'L.  /?.,  XXI  Bom.,  G4(5. 

(2)  43  P.  P.,  1901.  (■•)  I.  L.  P.,  XXni  Bow.,  725,  P.  C. 

(,^)  I.  L.  P.,  XX  .4//,.  42.  0)  74  P.  P.,  1895, 
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onward,  and  it  is  remarked  that  the  clonbtful  point  will  not  be 
Fettled  until  a  case  goes  up  to  the  Privy  Council  on  the  point 
whether,  in  any  case,  adverse  possession  during  the  lifetime  of 
the  female  can  bar  the  reveisionary  heirs,  or  Avhether  limitation 
luns  against  the  reversionary  heirs  only  from  the  death  of  the 
female,  no  matter  what  the  circumstances  may  be  under  which 
the  adverse  possession  was  gained  and  continued. 

So  far  as  we  are  aware  the  ruling  of  the  Privy  Council 
in  Bunchordas  Vundravandas  v.  Taivotibai  (0  was  not  un- 
favourable to  the  view  that  limitation  runs  against  reversioners 
only  from  the  date  of  the  death  of  the  Hindu  or  Muhammadan 
female,  whatever  the  accompanying  circumstances  may  be. 

Respondents'  counsel  relied  on  Uanuman  Frasad  Sinah.  v. 
h'haganti  Frasad  (2),  and  Tika  Ham  v.  Shama  Cliaran  (^), 
Srinatli  Kiir  \.  Frosunno  Kumar  {^)j  Azam  Blniynn  v.  Faiz-ud- 
din  Ahmed  (s),  Koolappa  Naik  v.  Koo  lni:pa  Naih  (^),  and  also 
on  Lachhan  Ktinivir  v.  Manorath  Jl'im  ("},  and  claimed  that 
all  High  Courts  except  that  of  Dombay  arc  in  favour  of  his  con- 
tention and,  in  the  present  case,  argued  that,  as  defendants  had 
asserted  adverse  possession  against  the  whole  'y\crld  in  18^»?, 
Article  141  had  no  appHcatio]i,  but  lather  Article  144. 

We  do  not  consider  that  except  in  the  Allahabad  rulings, 
the  doctrines  of  which  were  not  accepted  in  Baz  TChan  v.  Sultan 
Malik  (^),  and  in  the  first  of  which  the  decision  was  given  in 
favour  of  the  reversioners,  the  principle  contended  for  by  re- 
spondent has  been  clearly  accepted.  Lachhan  lutnuar  v.  Manorath 
Ram  (')  is  distinguished  as  ]iot  ruling  that  adverse  possession 
by  a  stranger  during  the  peiicd  would  be  effectual  to  bar  a  claim 
by  a  reversioner. 

But  in  the  Punjab,  where  parties  follow  customary  law  and 
the  estate  of  the  widow  is  a  strictly  limited  one  for  her  life  oniv, 
we  are  of  opinion  that  there  can  be  no  question  as  to  the  iippii- 
cability  of  a  doctrine  differing  from  that  enunciated  by  the  High 
Court  of  Allahabad.  This  view  w^as  followed  in  the  Divisional 
Bench  ruhng  of  Chiragha  v.  Mahlaba  ('^),  and  although  the  case 
oiBasKhnnv.  Suit  in  Malik  («)  was  decided  on  a  ditTerent 
point,  the  matter  was  very  fully   discussed   there   and   a    strong 

C)  I,  L.  R.,  XXIII  Bow.,  725.  (^)  /.  L.  R,  XII  Calc.,594 

(/)  I.  L.  ft,  XIX  All.,  357.  ('')  I.  L.  R.,  XV 11  Mad,,  ?,i 

(^)  I.  L.  R.,  XX  All.,  42.  (7)  /.  /,  ij ,  XKII  Calc..  44.\ 
0)  /.  t,  R.,  IX  Calc,  034.  (■')  4o  P.  R.,  1001 

C*)  79  P.  /?.,  1898. 
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opinion  was  expressed  by  cue  of  tJie    Judges   un   tlie    Btnch    cot 
dissented  from  by  his  colleague. 

Wo  notice  that  Article  141  as  now  drawn  differs  from  the 
same  article  nnder  the  foimcr  Act,  and  the  inltntion  of  the 
Legislature  seems  to  have  been  io  do  away  with  ihe  anomalies 
Mhicli  surrounded  a  Hindu  widow's  estate  and  io  apsiniilate  it, 
for  limitation  purposes  only,  to  that  of  the  estate  of  an  ordinary 
tenant  for  life.  The  case  of  the  widow  of  an  agriculturist  in  the 
Punjab  is  pre-eminently  that  of  a  tenant  for  life,  as  the  customary 
law  does  not  contemplate  that  her  interest  in  ancestral  land  can 
ever  become  absolute.  To  allow  laches  on  her  part  to  affect  a  pos- 
sible daim  by  rcvcrsioEcrs,  who  tal<c  their  title  from  an  ancestor 
common  to  themselves  and  to  the  last  male  owner,  would  be  a 
contradiction  in  terms,  cutting  at  the  root  of  the  whole  theory 
of  customary  succession. 

Taking  the  decision  of  the  Divisional  Judge  as  one  allowing 
the  plaintiff  locus  sUotdi.  but  ruling  his  suit  out  of  time  as  not 
falling  Avithin  the  teims  of  Article  141,  but  of  Article  144  of 
Schedule  II  of  the  Limitation  Act,  we  accej)t  the  appeal  and 
remand  the  case  to  his  Court  for  decision  of  the  a{  peal  preferred 
to  his  Court  on  the  merits.  Stamp  to  le  refunded.  Costs  of 
this  Court  to  be  costs  in  the  cause. 

Appeal  allowed. 


No.  42. 

Before  il/r.  Justice  Bcld  and  Mr.  Justice  Harris, 

SANTSINGII,— (Defendant),— APPELLANT, 

Vcrd'Uf} 

JOWALA  SAIIAT,— (Plaintiff),~RESPON UENT. 

Civil  Appeal  No.  489  of  1900. 

Cunlom—Pre-eviptivn—At.dar  Shahr  Bazar,  Pcshau-ar— Vicinage- 
Burden  of  pio-yf. 

Found,  ihat  the  custom  of  pio-cmi)(ioti  bused  on  vicinage  extends  to  a 
building  site  formerly  occui)ied  by  n  shop  in  the  Andar  Shahr  Bazar,  a 
sub-diviaion  of  the  city  of  Peshawar. 

Although  the  existence  of  a  eastern  of  pre-emption  in  a  i)nrticular 
sub-divisioo,  such  as  is  referred  to  in  Section  11  of  the  Tunjab  i,^^^^a  Act 
has  to  be  established,  instances  in  the  neighbouring  sub-diviBious  though 
not  of  themscUea  sutEcient  Io  prove  the  existence  of  such  a  custoic  in  that 
Bub-divisiun,  arc  evidence  of  such  existoj^-c 
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Chitrinjit  Mai  v.  Miissairoinat  Mitlio  ('),  Ualtim  Rai  v.  iluhamn.ai 
Din  (^),  Raman  Mai  v.  Bhagat  Ram  (^),  Natlia  Sinfjli  v.  /^f/Za  Singh  (^), 
hxarn  Din  v.  Oliulom  Muhummad  (^),  Kiahcn  Sirigh  v.  Jai  Kishen  Dan  (°), 
Gohind  Ram  v.  Sayad  Ahtw^d  (^),  and  Shan'kar  Das  v,  S'lyad  Ahmad  ('') 
referred  to. 

Nanni  Mai  v.  Sheo  Naih  (^)  tlissciitccl  from. 

Fiirlher  a}  feed  from   the   deciee  (f  F.  Fitld,    Fi-quire,   Vivibional 
Judge,  FesliQivar  Division,  dated  2nd  April  1900. 

Lai  Cliand,  for  appellant, 

Bcccliey  and  Sakli  Dial,  for  respondent. 

Tbe  judgment  of  tlio  Court  was  delivered  by 

9th  March  1903.  Harris,  J. — The  question  for  our   decision  is  whetbcr    tbere 

exists  a  custom  of  pre-emption  by  vicinage  extending  to  a  build- 
ing site  formerly  occupied  by  a  sliop  in  tbe  Audar  iSbabr  sub- 
division of  Pesbawar  city. 

Tbe  first  Court,  treating  tlic  case  as  one  of  pre-emption  of  a 
sbop  and  finding  tbe  rigbt  to  pre-empt  en  sale  of  a  sbop  not 
pioved,  dismissed  tbe  claim.  Tbe  Divisional  Judge  found  a  custom 
of  pre-emption  to  exist  in  tbe  sub-division,  and  tbat  tbe  custom 
applied  to  tbe  present  case  in  wbicli  tbe  plaintiff's  katra  wall 
adjoined  the  site  in  dispute. 

Tbe  vendee  berc  appeals  from  tbe  decree  of  tbe  Divisional 
Court  on  tbe  ground  tbat  tbe  custom  does  not  exist  in  tbe 
Andar  Sbalir  sub-division,  and  tbat  even  if  it  does  plaintiff  bas 
failed  to  prove  preferential  rigbt. 

It  is  not  contended  tbat,  for  tbe  proof  of  tbe  custom  under 
Section  11,  Panjab  Laws  Act,  Andar  Shabr  is  not  tbe  sub-division. 
In  Charanjit  Mai  v.  Mussammat  Mitltn  (^),  in  wliich  tbe  custom 
of  pre-emption  witb  regard  to  a  building  site  in  the  Karimpura 
sub-division  was  found  to  exist,  the  five  main  quarters  into  which, 
according  to  the  Peshawar  Gazetteer,  the  city  of  Peshawar  is 
divided,  viz.,  Sarasia,  Jehangirpura,  Andar  Shabr,  Karimpura 
and  Ganj,  were  held  to  be  the  pre-emption  sub-divisions  of  Section 
11.  According  to  the  Gazetteer  the  Andar  Shabr  quarter  is  that 
inhabited  by  the  wealthier  Hindus,  and  was  almost  eniirely 
burnt  to  the  ground  in  June  1898.  The  site  in  suit  is  the  site  of 
a  shop  in  the  Andar  Shabr  Bazar  wliich  was  then  burnt  down. 

(»)  29  P;  R.,  1888.  (^)    86  P.  jB.,  1901. 

{^)  83  P.  Pt.,  1901,  («)       2  P.  P.,  1903. 

iS)   17  P.  P.,  1895,  {')     10  P.  R.,  J 886. 

(*)  58  P.  /«.,  1900.  (^)    153  P.  P.,  1884. 

(»)  64  P.  P.,  1887. 
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Neither  of  the  lower  Courts  has  properly  detailed  the  alleged 
instances  of  the  custom,  and  it  becomes  necessary  to  examine  those 
instances.  Before  doing  so  a  contention  put  forward  here  for 
appellant  that  proof  of  the  custom  should  be  restricted  to  in- 
stances in  the  sub-division  needs  notice.  As  is  pointed  out 
ill  Hal'ini  Hai  y.  Mnhaoimad  Din  (^),  it  was  at  one  time  con- 
templated by  a  learned  Judge  of  this  Court  that  instances  in 
other  sub-divisions  might  by  themselves  be  sufficient  to  prove  the 
custom  in  the  sub- division  (])er  Plov/den,  Judge,  in  ^anin  Mai  v. 
<9/ieo  A^rt/Zi  (-)),  but  the  above  view  was  dissented  from  in  later 
vuVxngH  (1\aman  Mai  v.  Bhagat  Ham  {^),  NafJia  Singh  y.  Billa 
Singh  (*),  and  Imam  Bin  v.  Ghidam  Mnhammnd  (•'^)),  when  such 
instances  were  treated  as  evidence,  supplementary  to  evidence 
afforded  by  instances  in  the  sub-division.  As  is  stated  in  Jw.am 
Din  \.  Ghnlam  Mv.hart.mad  (  =  ),  Section  11  of  the  Punjab  Laws 
Act  does  not  lay  down  the  mode  of  proof.  No  doubt  where 
there  are  sub-divisions,  such  as  are  lefeired  to  in  Section  1 1 
it  is  the  custom  in  the  particular  sub- division  in  which  the 
property  is  situate  which  has  to  be  established,  bnt  there  appears 
nothing  in  the  comprehensive  phraseology  of  Section  13  of  the 
Evidence  Act  which  makes  tranFacti)ns  or  instances  otherwise 
relevant  irrelevant  merel^^  bccfuise  those  transactions  or  instances 
are  beyond  certain  Iccal  limils.  Ai.d  it  is  evident  that  except 
in  very  special  cases  the  sub-divisions  of  a  town  or  city  for  pur- 
poses of  pre-emption  are  not  only  arbitrary  but  often  very  ill- 
defined.  It  is  within  the  bounds  of  possibility  that  the  property 
sold  may  be  partly  in  one  and  partly  in  another  sub-division,  or 
that  the  defining  line  between  two  sub-divisions  runs  down  the 
middle  of  a  street  or  bazar.  ]n  snch  cases  it  would  appear  absurd 
that  custom  should  ap])ly  to  part  of  the  properly,  and  that  differ- 
ent customs  should  exist  for  like  properties  on  either  side  of  the 
street.  We  therefore  find  no  sufficient  reason  for  rejecting  in- 
stances in  neighbouring  sub-divisions  as  irrelevant,  though  by 
themselves  they  would  be  insufficient  to  prove  the  custom  in  the 
sub-division  in  which  the  property  is  situated. 

We  must  also  remark  that  we  are  unable  to  regard  the  pro- 
perty here  in  suit  in  the  same  light  as  a  shop.  The  shop  on  the 
site  was  burnt  down,  and  the  site  only  remains.  The  nature  of 
the  property  is  changed  though  of  course  the  nature  of  the  sur- 
rounding properties  may  affect  the  character  of  the  proof  requisite 


(»)  83  P.  ;?.,  1901.  C*)  17  P.  /?.,  1895. 

(«)  64  P,  /?.,  1887,  (*)  58  P.  li,,  11)00. 
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for  the  establishment  of  the  custom  (cf.,  Kishen  Singh  v.  Jai 
Kiiheii  Das  (^),  at  pnge  9).  From  ivhat  we  have  been  able  to 
gather  from  the  evidence  on  the  record  it  is  quite  possible  that  a 
dwelling  house  may  be  erected  on  the  site  in  suit.  What  plaintiff 
had  to  prove  was  that  the  adjacence  cf  the  site  to  his  katra  at  the 
back  gave  him  a  right  to  pre-empt,  the  vendee  having  no  contiguous 
property. 

In  Chavavjit  Lai  v.  Narsingh  Das  in  1880  the  right  of  pre- 
emption by  vicinage  in  the  case  of  a  house  in  Andar  Shahr  was 
on  contest  found  to  exist.  In  Ghulain  Jan  v.  Atma  liam,  also  in 
1880,  after  enquiry  by  a  local  commission  as  to  the  whole  city  of 
Peshawar  pre-emption  of  four  shops  in  Karimpura,  which  sub- 
division appears  to  be  adjacent  to  Andar  Shahr,  was  decreed. 
In  Ghulam  JRasid  v.  Muhammad  Amin,  a  case  in  1882  of  pre- 
emption of  shops,  houses  and  vacant  site  adjoining  the  pre- 
emptor's  I'atra,  the  claim  was  dismissed  on  the  ground  that  the 
plaintiff  had  not  proved  that  his  right  was  superior  to  that  of 
the  vendee.  The  property  was  in  Andar  Shalir  and  the  enquiry 
appears  to  have  been  a  careful  one.  The  existence  of  a  custom  of 
pre-emption  by  vicinage  extending  to  property  of  the  nature  of 
that  then  in  suit  was  after  contest,  the  vendee  denying  the  exist- 
ence of  the  custom  found  to  exist.  That  is  an  instance  directly 
in  favour  of  the  joresent  claim.  In  Ghulam  Kadtr  v.  Mahlmh  Shah, 
a  case  of  1888  of  pre-emption  of  shop  projierty  in  Bazar  Kissa 
Khani,  the  vendee  admitted  the  existence  of  the  right.  We  con- 
sider the  oral  evidence  in  the  present  case  proves,  though  the 
point  is  contested,  that  Kissa  Khani  bazar  is  part  of  the  Andar 
Shahr  sub-division.  We  cannot  accede  to  the  contention  that 
the  above  instance  is  valueless  to  prove  the  custom.  It  is  an 
instance  of  recognition  of  a  right  which  is  relevant  under  Section 
13  of  the  Evidence  Act.  In  Nao  v.  Chtran  Dis  in  1895  the 
vendee  seems  to  have  issued  notice  to  possible  pre-emptors  and 
the  custom  was  recognized.  The  cas3  was  of  house  property  in 
Andar  Shahr.  In  Char  an  jit  Mai  v.  Mussammit  MWio  (2),  the 
custom  of  pre-emption  in  the  Karimpura  sub-division  extending 
to  the  site  of  a  burnt  house  by  vicinage  was  found  to  exist.  In 
Gohind  Pvimv.  Sayad  Ahmid  {^),  and  Shankar  Das  v.  Said 
Ahmad  (*),  the  properties  do  not  appear  to  have  been  within  the 
Andar  Shahr  sub-division,  but  pre-emption  by  vicinage  was  re- 
coo-nized.  Of  the  other  judicial  instances  cited,  Gaiiga  Bishen  v. 
Ala  Dad  was  the  case  of  a  shop  in  Karimpura  and  followed   the 


(0  2  P.  J2.,  iy03.  (^)  10  P.  B.,  1886. 

(2)  29  F,R,  1888.  (*)  153  P.  1?.,  1884. 
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decision  in  Charanjit  Mnl  v.  Mnssaminot  Mitho  (^),  yirza 
Qhitlam  Ali  v.  Ohulam  H-ihib  was  of  a  se^ai  in  tbo  Ganj  sub- 
division and  was  dismissed,  as  was  the  claim  of  Muhammad  Din 
V.  NasruMi  KhiDi,  the  case  of  a  serai  in  sub-division  Sarsia,  on 
the  ground  that  though  custom  extended  to  shops  it  had  not  been 
proved  to  extend  to  serais. 

The  above  instances  show  that  there  is  general  assertion  and 
recognition  and  even  judicial  decision  after  contest  in  favour  of 
the  custom  of  pre-emption  by  vicinage  in  sub-division  Andar 
Shahr,  which  is  a  quarter  of  aMuhammadan  city  of  some  an- 
tiquity. The  case  of  1882  is  directly  in  point.  Those  instances 
are  supported  by  oral  evidence,  the  right  of  which,  so  far  as  it 
goos,  is  in  the  matter  of  existence  of  the  custom,  certainly  in 
plaintiff's  favour.  The  fact  that  after  the  fire  of  1898  there  were 
several  sales  without  attempt  to  enforce  the  custom  is  probably 
due  to  pre-emptors  having  lost  all  their  property  and  not  being  in 
a  position  to  fight  a  case  in  Court.  We  agree  with  the  Divisional 
Judge,  an  officer  of  considerable  judicial  experience  in  PeshaAvar 
cases,  that  the  plaintiff  has  succeeded  in  proving  the  custom 
asserted  by  him  to  apply  to  a  vacant  building  site  in  Andar  Shahr 
and  plaintiff  is  entitled  to  the  decree  given.  The  appeal  is  dis- 
missed with  costs. 

Appeal  dismissed. 


No.  43. 

Before  Mr,  Justice  Rdd  and  Mr,  Justice  Harris. 
RAHMAT  ALI    KHAN,-(PLAiNiiFF),— APPELLANT, 

Versus  f  .  ^ 

>  Appellate  Side. 

HAMID^UD-DIN  AND  OTHERS,— (Defendants)^--  ) 

RESPONDENTS. 

Civil  Appeal  No.  535  of  1900. 

CuiilODi  —  Vrc-cmption     in      towns— Rival      claiinan  s — Vicinage — Pre- 
ferential right— Burden  of  proof— Pun juh  Laics  Act,  18/2,  S(;c^iow  11. 

Held,  ibat  where  rival  claimants  to  the  pre-crnption  of  house  property 
in  towns  absert  superior  right  by  vicinage,  each  has  to  prove  his  viciiiago 
to  be  of  a  superior  kiutl,  and  in  such  cases,  if  the  plaintiff  fails  to 
establish  a  local  custom  under  which  ho  has  a  superior  right  against  his 
rival  claimant  and  the  respective  claimants'  righls  aro  found  to  be  equal, 
preference  nuist  be  given  to  him  who  lias  shown  supcriov  diligence  by 
suing  first. 


(')  20  P.  A'.,  1888. 
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Rur  Singh  v.  Tansulcli  Rai  (0,  Karam  Ilahi  v.  Ali  Bdkhsh  ('■^),  Chaudhri 
Kliem  Smgh  v.  Mussammat  Taj  Bill  ("),  Xjicah  iliiliamniad  Mumlaz  Ali 
V.  Klian  Aii  (*),  3Ie^a  Ram  v.  Prema  (^),  ilohkam  Din  v,  Earimulla  C'), 
and  i?a;n  Chand  v.  ^bfh/l  Hait  ("),  cited 

Karim  BaUuk  v.  KhuUt  Bakhsh  (").  Oukul  v.  Bhuia  (^)^  Mahtah-ud-dm 
V.  Karam  Ilahi  (^"),  Ser/i  il7oZ  v.  HuTiam  Singh  ("),  /faZctii  K/tan  v,  JRa/n 
Sarn  Das  (^-!,  and  Jhandu  v.  tTwa/-  Din  (^2)  distinguished. 

Muhammad  Salamatul'a  v.  Jalal-nd-din  {^  ^),  dissented  from. 
Further  appeal  from  the  decree  of  W.  A.  Harris,   Esquire, 
BlvUional  Jiuhje,  Bdhi  Division,  dnte-i  \9th  Fehruary  1900. 

Mabammad  Shafti,  for  appellants. 

Muhammad  Sliali  Din,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

25^/i  ^e6.  1903.  Harris,   J.— A,  B,  of  the   plan  in   file,    was   oiigiually   one 

house  and  is  in  Delhi  city.  B  was  purchased  by  Hadi  Hussain 
Khan  at  auction  sale  on  the  2nd  October  1893.  A,  which  was 
owned  in  the  following  shares,  Jafir  Hussain  Khan  one-half, 
Mussammat  Sakina  Begam  one-quarter,  and  Mussammat  Kidayat 
Bcgam  one-quarter,  was  mortgaged  by  the  o^>ncrs  en  the  3rd 
October  1893  to  Jamal-ud-din. 

On  the  22nd  September  1897  the  house  property  partially 
adjoining  A  to  the  south-east  and  coloured  green  in  the  plan, 
was  sold  to  Rahmat  Ali,  minor  son  of  Ahmad  Ali  Khan. 
On  the  8th  October  1897  Jatir  Hussain  Khan  gifted  his 
one-half  share  in  A  to  the  sons  ol  Jamal-ud-din,  and  on  the 
same  day  Mussammat  Sakina  Bcgam  sold  her  one- quarter  share 
to  Ahmad  Ali  Khan.  On  the  13th  October  1897  Mussammat 
Hidayat  Begam  sold  her  one-quarter  share  to  Ahmad  Ali  Khan. 

On  the  14th  February  1898  Mussammat  Aghai  Begam, 
widow  of  Hadi  Hussain  Khan,  as  co-sharer  in  B,  brought  two 
suits  for  pre-emption  on  the  sales  by  Mussammats  Sakina  and 
Hidayat  Begams  to  Ahmad  Ali  Khan. 

On  the  2'lth  March  1898  the  sons  of  Jamal  Din  suld  their 
one-half  share  in  the  equity  of  redemption  of  A  gifted  to  I  hem 
by  Jafir  Hussain  Khan,  to  Mussammat  Aglisii  Bcgam. 


(0  82  P.  R.,   1889.        («)  20  P,  B.,   1881. 

(")  199  P.  R,   1889        («)  29  P   R,   1893. 

{^)  83  P.  R„   1888.  (1")  73  P.   /?',  1808. 

(*)  36  P.  P.,  1897.  V)    I.  L.  R„  XX  All,   I  00. 

(^)  109  P.  P.,  U'OO.  (!"-)  97  P,  n,   1880. 

(«)  102  P.  R.,   1881.  (^=^)  17  P.  P,  1889. 

(')  32  1\  li„   1899.  ('•'>  24  P.  R.,  1887. 
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On  the  28fch  March  1898  Rahmat  Ali  sued  his  father 
Ahmad  Ali  Khan  for  pre-emption  on  the  sales  by  Mussammat 
Sakina  and  Hidaynfc  Begaras.  Mussammat  Aghai  Bcgam  was 
not  made  a  party  to  the  suit,  though  she  should  have  been  added 
as  defendant,  and  on  the  2Sth  Juno  1898  her  suits  being  still 
pending,  Rahmat  Ali  obtained  a  decree  by  confession  of  judg- 
ment. 

On  the  12th  August  J 898  Rahmat  Ali  sued  Massammat 
Aghai  Begam  for  pre-emption  on  the  sale  of  the  2J;th  March 
1898  and  obtained  a  decree  on  the  1st  December  1898.  Review 
was  applied  for  on  the  same  day.  The  application  for  review 
was  granted,  and  eventually  on  the  9th  May  1899  Rahmat  Ali's 
suit  was  dismissed. 

In  the  meantime  Rahmat  Ali,  on  the  12th  December  1898, 
sued  for  redemption  of  the  mortgage  of  1893.  On  the  22nd 
December  1898  Rahmat  Ali  purchased  from  Jafir  Kussain  Khan 
the  half  share  in  equity  of  redemption  of  A,  which  the  latter 
had  already  gifted  to  the  sons  of  Jamal-ad-din  in  1897.  On  the 
13th  March  1899  Rahmat  Ali  sued  for  closure  of  a  door  between 
A,  and  B,  Rahmat  Ali's  injunction  suit  was  dismissed  on  the 
25th  July  1899,  on  which  date  Mussammat  Aghai  Begam  was 
given  decrees  in  her  pre  em pt ion  suits,  instituted  on  the  14th 
Februaiy  1898.  Following  the  result  of  the  pre-emption  suits 
brought  by  Mussammat  Aghai  Begam  in  which  Hahmat  Ali 
was  made  a  defendant,  the  redemption  suit  by  Rahrnat  Ali  was 
dismissed  on  the  5th  August  1899. 

Rahmat  Ali  appealed  against  the  decrees  in  the  three  pre- 
emption suits  (z;j:r.,  the  two  suits  by  Mussammat  Aghai  Begam 
and  the  suit  by  him  of  the  12Lh  August  1898)  and  in  the  re- 
demption and  injunction  suits,  but  all  five  appeals  were  dismissed 
by  the  Divisional  Judge.  Rahmat  Ali  has,  in  those  five  cases, 
preferred  five  farther  appeals  to  this  Court  (Nos.  532  to  536  of 
1900).   " 

Appeals  Nos.  532  and  533  arise  oat  of  the  suits  by  Mussam- 
mat Aghai  Begam  on  Massammat  Sakina  and  Hidayat  Begaras' 
sales,  respectively. 

Appeal  No.  53 i  arises  out  of  the  injunction  suit. 

Appeal  No.  535  arises  out  of  the  suit  by  Rahmat  Ali  dis- 
missed on  review. 

Appeal  Na.  53(5  arises  out  of  i lie  redemption  suit. 
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In  the  injunction  and  redemption  suits  there  was  no  decision 
on  the  merits,  the  dismissal  of  those  suits  and  appeals  therein 
being  based  upon  the  result  of  the  pre-emption  suits.  The  Courts 
,  have  held  that  ordinarily  Eahmafc  Ali  and  Mussammat  Aghai 
Begam  would  have  equal  rights  of  pre-emption,  but  that  the  latter 
by  instituting  her  suit  first  had  preference  by  reason  of  superior 
diligence.  But  whatever  view  we  take  of  the  conflicting  rights 
of  pre-emption,  it  is  clear  that  we  cannot  now  decide  the  injunc- 
tion and  redemption  claims  on  the  merits.  Argument  has,  there- 
fore, been  confined  (o  the  question  of  pre-emption. 

In  the  redemption  suit  a  further  appeal  lies  as  of  right, 
and  as  the  matter  of  pre-emptive  right  directly  affects  the 
right  to  redeem  on  payment  of  a  large  sum  of  money,  we  find 
no  force  in  the  preliminary  objection  that  the  certificates  given 
by  the  Divisional  Judge  for  further  appeal  in  the  other  causes 
are  bad,  apart  from  the  existence  of  questions  of  law  and  custom 
which  undoubtedly  arise  in  those  appeals.  The  objection  has 
only  been  raised  by  counsel  for  the  sons  of  Jamal  Din,  mortgagres, 
and  it  is  overruled. 

For  Rah  mat  Ali,  appellant,  it  is  contended  (1)  that  Mussam- 
'  mat  Aghai  Begam  is  not  a  co-sharer  in   B  ;  (2)  that  the   applica- 

tion for  review  should  not  have  been  granted  :  (3)  that  even  if 
Mussammat  Aghai  Begam  be  a  co-sharer  in  B,  Rahmat  Ali  has 
a  preferential  right  by  vicinage;  (4)  that  ]\Tussammat  Aghai 
Begam  should  not  have  been  held  to  have  a  preferential  right 
by  reason  of  superior  diligence ;  (5)  that  if  the  rights  were 
equal  Rahmat  Ali  should  have  a  half  share. 

On  the  first  question  we  agree  with  the  concurrent  findings 
of  the  Courts  below.  There  was  no  evidence  that  a  partition 
had  been  effected.  The  evidence  adduced  in  Mussammat  Aghai 
Begam's  suit  on  Mussammat  Sakina  Begam's  sale  appears  to  us 
conclusive  on  the  point. 

It  is  next  aigued  that  under  Section  626  (h),  Civil  Proce- 
dure Code,  the  application  for  review  should  not  have  been 
granted  as  the  evidence  excluded  was  within  the  knowledge  of  the 
applicant  and  could  have  been  adduced  in  the  earlier  proceedings. 
We  do  not,  however,  understand  the  excluded  evidence  to  have 
ever  been  alleged  to  be  the  new  evidence  afterwards  discovered, 
referred  to  in  Section  623  and  Section  626  (6).  It  was  evidence 
which  the  applicant  knew  of  and  did  not  produce  OAving  to  the 
parties  having  attempted  a  compromise,  and  we  agree   with   the 
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Courts   below   that  there   was  "  sufficient  reason "    within   the 
meaning  of  Section  623  for  granting  the  application. 

The  third  question  is  whether  Rahmat  Ali  or  Mnssammat 
Aghai  Begam  has  superior  right  to  pre-empt.  A  general  cus- 
tomary right  by  vicinage  is  admitted.  A  contention  that  Mns- 
sammat Aghai  Begam  had  to  prove  superior  right  because 
llahmat  Ali  first  obtained  decrees  is  untenable.  Rahmat  Ali's 
decree  to  which  Mussammat  Aghai  Begam  was  a  party  was  set 
aside. 

In  the  other  pre-emption  suit  in  which  Rahmat  Ali  got  a 
decree  Mussammat  Aghai  Begam  was  not  a  party,  and  the 
circumstances  clearly  point  to  it  being  a  collusive  decree.  That 
decree  did  not  perfect  Rahmat  All's  title,  as  the  matter  of 
preferential  right  was  directly  in  issue  In  the  then  pending 
suits  by  Mussammat  Aghai  Begam.  Further  no  authority  has 
been  cited  to  point  to  the  analogy  between  such  a  case  and  that 
of  a  second  purchase  before  suit.  Rahmat  Ali  bases  his  claim 
to  preference  on  the  fact  that  the  doorway  of  his  house  and  of 
house  A  is  common,  whereas  house  B  is  back  to  back  with  house 
A  and  opens  on  another  street.  His  counsel  cites  Kalan  Khun  v. 
Eayn  Sarn  Das  (i),  Muhammad  SalamatuUa  v.  Jalal-iid-din  (^), 
and  Jhandn  v.  IJmar  Bin  (^). 

The  case  of  7t'a?fm  Khan  v.  U am  Sarn  Das  (^)  does  not 
appear  to  be  in  point.  It  was  there  held  without  discussion 
that  in  Gurdaspur  town  the  fact  of  opening  on  the  same  lane 
did  not,  but  that  the  existence  of  a  common  wall  did  give  a 
superior  right.  In  the  present  case  both  parties  have  walls 
common  with  house  A. 

In  Jhandu  v.  TJmar  Bin  ("),  a  case  of  Batala,  it  was  only 
found  that  the  plaintiff  whose  house  adjoined  at  the  back  had 
not  proved  a  superior  right  to  the  vendee  whoso  house  adjoined 
at  the  side  and  opened  on  the  same  street. 

It  was  certainly  laid  down  by  Tremlett,  J.,  in  Muhamtnad 
Silamahilla  y.  Jnld-ud-din  {^),  (a  case  from  Panipat)  that, 
"  the  samo  principle  which  prefers  a  neighbour  to  one  who  is 
*'  not  one,  would  give  a  preference  to  a  neighbour  through  whoso 
*'  gateway  and  over  whoso  ground  the  house  is  approached,  to 
*' one  who  is  only  a  neighbour,  because  the  bnck  of  his  house 
"  adjoins  the  ono  sold,  but  whose  approa(;h  is  from   a   different 

(0  97  P.  /?.,  1880.  ("-)  2i  P.  «.,  1887. 
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"  side."  But  the  decision  in  that  case  appears  to  have  resulted 
from  an  enquiry  as  to  special  local  custom,  and  so  far  as  it  may 
have  been  based  upon  a  consideration  of  the  fact  that  the 
approach  was  from  different  sides  it  is  opposed  to  later  decisions 
of  this  Court.  Rttr  Singh  v.  Tansukh  Rji  (^),  Karam  Ilahi  v.  Alt 
Bakhsh  (^),  and  Chaudhri  Khem  Singh  v.  Mus^simmat  Taj 
Bill  (^).  And  so  far  as  the  common  gateway  is  concerned  it 
must  be  borne  in  mind  tliat  where  both  parties  assert  superior 
right  by  vicinage  each  has  to  prove  his  vicinage  to  be  of  a 
superior  kind.  Nawab  Muhammad  Mnmtaz  AH  y.  Khan  Ali  (^). 
In  Mela  Ram  v.  Prema  (^),  it  was  laid  down  after  a  reference 
to  numerous  authorities  that  "considerations  of  equity,  con- 
"  venience,  privacy,  exclusion  of  strangers  and  the  like  doubtless 
"  underlie  the  custom  of  pre-emption,  but  the  law  requires  that 
**  it  should  be  proved  in  a  concrete  form,  and  it  is  not  open  to 
"  the  Court  to  a.ssume  the  existence  of  any  particular  incident 
"  in  the  absence  of  proof  merely  bocause  such  incident  can  be 
"  supported  on  those  considerations." 

Our  attention  has  not  been  called  to  any  evidence  in  support 
of  the  incidents  of  custom  alleged,  and  the  history  of  the  pro- 
perties and  a  consideration  of  the  plan  do  not  lead  us  to  the  con- 
clusion that  privacy  or  right  of  way  is  in  danger  of  invasion  if 
plaintiff  is  not  allowed  to  pre-empt. 

For  the  above  reasons  we  find  that  Rahmat  Ali  has  not  proved 
that  his  right  is  preferential  to  that  of  Mussammat  Aghai  Begam. 

The  question  remains  whether  Mussammat  Aghai  Begam  has 
established  a  preferential  right  by  exercise  of  superior  diligence 
in  filing  her  suits  before  Rahmat  Ali  filed  his  suit.  There  is  the 
authority  of  previous  rulings  of  this  Court  in  favour  of  Mussam- 
mat Aghai  Begam.  Mokham  Din  v.  KanmuUa  (^)  and  Chau- 
dhri Khem  Singh  V.  Mussammat  Taj  Bibi  {^)  are  directly  in 
point,  and  the  opinions  of  the  learned  Judges  who  were  chiefly 
responsible  for  those  rulings  are  entitled  to  great  weight. 

Mohham  Din  v.  KarimuUa  (^)  is  on  all  fours  with  the  pre- 
sent case  in  that  Mussammat  Aghai  Began  made  Rahmat  Ali  a 
party,  whereas  Rahmat  Ali  did  not  make  Mussammat  Aghai 
Begam  a  party.  In  Chaudhri  Khem  Singh  v.  Mussammat  Taj 
Bibi  (^)   only  a  week  elapsed  between  the  filing  of  the  two  suits. 


(0    81P.  B.,  1889.  (*)  36P.  R.,  1897. 

(2)  199  P.  K.,  1889.  (•^)  109  P,  7?.,  1900. 

{^)    83  P.  P.,  1888  («^  102  P.  R.,  1881. 
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The  principle  laid  down  in  those  rulings  has  not  in  this 
Court  been  departed  from,  and  has  been  recently  recognised  in 
Nam  Cliand  v.  Aldtd  Hah  (i).  Counsel  for  Rahmat  AH  can 
only  call  our  attention  to  rulings  in  land  suits.  Karim  Bahlish  v. 
Khu'ia  Balhsh  {^),  Gukal  v.  Bhola  (^),  Mahtal-2id-diu  V. 
Karam  Ilahi  (^),  and  Scrh  Mai  v.  Hnham  Sincjli  (^),  which  are 
inapplicable.  In  such  land  cases  in  the  Punjab  the  decision  has 
rested  upon  an  interpretation  of  Section  12  {d)  of  the  Punjab 
Laws  Act,  and  the  distinction  between  cases  so  to  be  decided 
and  those  of  house  property  in  towns  under  Section  11  of  the 
Act  is  clearly  drawn  (see  Gohal  v.  Bhola  (^),  Civil  Appeal  1232 
of  1891  and  Civil  Appeal  136  of  1892).  The  expression  of  opi- 
nion by  llivaz.  Judge,  in  Gokal  v.  hliola  (^),  at  page  119  is  olittr 
dictum.  Difficult  questions  may  arise  as  to  what  constitutes 
superior  diligence.  But  on  the  other  hand  if  the  prirciple  is  to 
be  followed  that  all  claimants  with  equal  rights  in  house  pro- 
perty in  a  town  or  cify  who  might  in  some  cases  be  numerous 
and  whose  claims  might  be  instituted  at  widely  different  times, 
are  to  share,  the  difficulty  of  partition  might  prove  insuperable. 
Besides,  the  question  of  possible  difficulty  apart,  it  is  for  the  person 
alleging  a  customary  right  under  Section  11  to  prove  that  by 
that  custom  he  is  entitled  to  share,  and  if  no  such  custom  is 
proved  Section  6  of  the  Act  provides  an  equitable  rule. 

We  consider  that  the  equities  of  the  case  as  disclosed  by  the 
history  of  the  various  transactions  arc  strongly  in  favour  of 
Mussammat  Aghai  Begam  and  against  Rahmat  Ali.  Whatever 
the  minor  Rahmat  Ali's  diligence  may  have  been,  it  was  pre- 
sumably that  of  this  father  Ahmad  Ali,  the  vendor,  who  would 
benefit  by  his  son's  decree.  Mussammat  Aghai  Begam  instituted 
her  claim  some  time  before  Rahmat  Ali,  minor,  was  instigated  to 
make  a  claim. 

Wc  agree  therefore  with  the  Courts  below  in  holding  Mus- 
sammat Aghai  Begam  to  have  a  preferential  right  to  Rahmat 
Ali. 

The  result  is  that  this  appeal  (No.  535)  and  appeals  Nos. 
532,  583,  53J;  and  530  are  dismissed  with  costs. 

Appeal  diauiissed, 


(0  32  P.  R.,   1890,       P)  20  P.  i?.,  1892. 
('-)  20  P.  R.,   1881.       ('^  73  /'.  ie.,  1898. 
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No.  44. 

Before  Mr,  Justice  Chatferji  ami  Mr.  Juaticc  Harris. 

MUHAMMAD  NAWAZ  KHAN  AND  ANOTHER, 
-(Dependants),  —APPELLANTS, 

Versus 

MUSSAMMAT  BOBO  SAHIB,— (Plaintuf),— 

RESPONDENT. 

Civil  Appeal  No.  45  of  1900. 

Custom— Pre-emption— 'Moha.Wsi  Kassahav^  Fcrozepore  cily— Effect  of 
vendee's  farting  ivith  his  o^vn  property  the  title  in  ivhich  gave  1dm  the  riyht  of 
fre-p.mptivn—Pii7ijah  Laws  Acty  1872,  Section  11. 

Held  (1)  that    the  city  of    Ferozepore    is  divided    into   sub-divisions 
within  the  meaning  of  Section   11   of  the  Punjab  Laws   Act,  (2)    that  the 
custom  of  pre-emption   as  regards     dwelling  housps  prevails   in   woJ.alla 
Kassaban  which  is   such  a  sub-division,     and   (3)    that  the  plaintiff    had 
failed  to  establish  that  he  had  a  superior   right  of  vicinage  (o  that  of  the 
vendee  merely  because    his   house  is   contuminous  with    that  in  snit  to    a 
greater  length  and  opens  on  the  sanie  part  of  the   common    street   as   the 
latter. 
.         A  vendee,  defendant,   having  rights  of  pre-emption  on  the  ground   of 
i  vicinage  does  not  forfeit  them   if  he  parts  with  his  own    property  through 
1  which  he  had  the  rights  immediately  after  the  purchase   and  can  set  up 
/  thos-e  rights  in  defence  of  his  purchase. 

Sohava  Mai  v.  Chottu  Mai  (0,  Chaudhri  Khem  Singh  v.  Mussammai 
Taj  Bihi  {^),  Rur  Singh  v.  Tansulch  Rai  (^),  and  Naivcth  Muhammad  Mumtaz 
Ali  V.  Khan  Ali  (*),  cited. 

Ram  Asra  v.  Gurditta  (^),  Ihah-xr  Das  v.  Muhammad  Balihsh  C"'),  Rama 
Mai  \.  Bhagit  Ram  ('),  Atma  Ram  v.  Devi  Dyal  (^),  and  Muhammad 
Aytih  Khan  v.  Rure  Khan  (^),  referred  to. 

Further  appeal  from  the  decree  of  Rai  Bahadur  Lata  Buta  Mai, 
Additional  Divibional  Judge,  Fsruzepore  Division,  dated,  24:th 
November  1899. 

Lai  Chand,  for  appellants. 

Ishwar  Das,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Sist  Deer  190'^  ChatteRji,  J., —This  is  a  case  of  pre-emption  in   the   city   of 

Ferozepore,  mohalla  Kassaban.  The  material  faets  are  briefly 
thesO.  Plaintiff's  house  and  thai  in  suit  lie  side  by  side  and  open 
on  the  same  Kucha  or  lane  which  after  running  a  short  distance 

(1)  154  P.  R.,  1882.        (=)  42  P.  R.,  1891. 

(2)  83  P.  B.,  1888.  («)  100  P.  R.,  1892. 
(»)  82  P. /?.,  1889.  {->)  17P.  K.,  1895. 
(*)  36  P.  R.,  1897.        («)  49  P.  Z?.,  1901. 

(«)  95  P.  i?.,  1901. 
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tu  the  west  bojond  the  disputed  lioiisc  bifurcates  and  runs  at  right 
iingks  north  and  south,  the  southern  branch  passing  by  the  house 
aHt'ged  by  the  defendant  to  be  his  property  and  then  becoming 
closed . 

The  disputed  sale  took  place  on  12th  March  1897,  In  that 
uiontii,' according  to  the  statement  of  the  defendant- vendee,  the 
latter's  house  was  sold  by  his  son  Muhammad  Nawaz  Khan  to 
Bahadur  Khan,  the  seller  of  the  house  claimed,  and  a  suit  by  him 
for  its  i-ecovery  was  pending  when  the  present  claim  was  brought. 
He  lost  it  in  two  Courts.  The  6rst  Court  made  no  attempt  to 
ascertain  the  exact  date  of  sale  of  the  defendant's  house  which  was 
very  important.  We  have  had  this  omission  rectified  in  this 
Court  by  causing  a  certitied  copy  of  the  deed  to  be   filed. 

The  defendant  pleaded  that  there  was  no  custom  of  pre-emp- 
tion in  moliaUii  Kassaban.  !uid  that  even  if  there  was  any  custom, 
he  had  a  superior  right  on  the  ground  of  contiguity.  Plaintift* 
denied  that  defendant  was  the  owner  of  the  house  by  virtue  of 
which  he  resisted  the  claim  and  urged  that  in  any  case  plaintiff's 
right  was  superior. 

The  material  issues  were  as  follows  :  — 

1 ,     Does  the  custom  of  pre-emption  obtain  in  Ferozepore  r 

'Z  Whether  the  disputed  liouse  is  situate  in  mohalla  Kas- 
sabau  or  any  other  moh'iUa  Avhich  maybe  treated  as  a  sub- 
division of  Ferozepore  witiiin  the  meaning  of  Section  11  of  the 
Punjab  Laws  Act  'r^ 

^>,     Does  the  custom  prevail  jn  all  subdivisions  of  the  towu  r 
4;.     Is  the  defendant-vendee   owner   of   the   house  which   he 
claims  as  his,  marked  A  on  the  plan  tiled  ? 

5.     Is  plaintiff's  right  of  pre-emption  superior  r 

The  first  Court  found  that  there  were  no  subdivisions  iu  the 
town  of  Ferozepore  within  the  meaning  of  the  Punjab  Laws  Act ; 
that  the  custom  of  pre-emption  prevailed  generally  in  the  town  of 
Ferozepore  ;  that  the  house  by  virtue  of  which  the  defendant- 
vendee  claimed  to  have  equal  rights  of  pre-emption  with  the 
plaintiff  was  no  longer  his  but  had  been  sold  by  his  son,  and  that 
in  any  case  plaintiff,  by  reason  of  his  house  and  that  in  suit  open- 
ing on  the  same  part  of  the  street,  of  the  gi-eater  length  of  contact 
between  thera  and  of  the  wall  between  them  being  joint,  had  a 
superior  vl^h*      ^"    ratAr-r  ,1  41.0  r>;'.'iViV„',i  Jijdgo  remanded  t-ho 
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case  for  a  further  inquiry  into  the  question  whether  Ferozepoi^b 
bad  subdivisions  recognized  by  the  laAv.  The  return  was  that  it 
had  not,  but  tbat  the  custom  of  pre-emption  prevailed  generally 
in  the  town  of  Ferozepore.  The  Divisional  Judge  thereiipon  uphekl 
the  Bndings  of  the  first  Court  on  all  points  and  afiirmed  its  decree. 

The  points  for  determination  in  tin's  appeal  upon  the  plead- 
in  gw  appear  to  be  — 

I-  AVhethcr  Ferozepore  has  subdivisions  within  the  mean- 
ing of  Section  11  of  the  Punjab  Laws  Act.  * 

2.  Whether,  if  the  house  in  suit  is  situate  within  such  a 
subdivision,  the  custom  of  pi'e-cmption  is  shown  to  pre^nil 
within  it  in  respect  of  house  property. 

0.  Whether,  if  the  town  has  no  recognized  subdivisions, 
the  custom  of  preemption  prevails  generally  in  the  town  of 
Ferozepore  in  respect  of  residential  houses. 

1.  Whether,  if  pre-emption  prevails  in  the  quarter  of  the 
city  in  which  the  said  hotise  is  situaie,  defendant- vendee  is 
owner  of  the  liouse  marked  A,  situate  on  the  west  of  the  disptited 
liouse,  on  the  strength  of  which  he  asserts  an  equal  right  of  pur- 
chase with  plaintiff. 

5.  Whether,  it  defendant's  ownership  of  the  house  is  estab- 
lished. plaintiiT's  right  is  superior  to  his. 

The  fourth  point  may  be  disposed  of  in  a  few  words.  The 
defendant  lost  his  case  in  two  Courts,  and  apparently  for  this 
reason  the  decision  of  the  lower  Courts  has  been  adverse  to  him 
on  this  question.  The  defendant  has  since  compromised  his  case 
with  the  purchaser  and  got  back  the  house  on  payment  of  certain 
expenses  undergone  by  the  latter  but  with  a  full  acknowledgment 
of  his  own  title  in  it.  The  lower  Courts,  however,  have  rightly 
decided  against  defendant  on  the  facts  known  to  them  at  the 
time  of  their  decision,  and  we  do  not  think  the  deed  of  com- 
promise, to  which  the  plaintiff  is  no  party,  makes  any  real 
change  in  the  situation.  Had  we  to  decide  on  these  facts  there 
can  bo  no  doubt  that  the  finding  of  the  lower  Courts  on  the 
fourth  point  was  bound  to  be  upheld. 

But  the  additional  evidence  taken  by  us  by  causing  the  pro- 
duction of  a  copy  of  the  deed  of  sale  of  defendant's  hotise,  the 
genuineness  of  which  is  not  disptited  by  the  plaintiff,  has  put  a 
different  aspect  on  this  part  of  the  case.  It  appears  that  the  sale 
took  place  rai  the  same  date  that   the  oale   of  the  hoase  in    suit 
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was  effected,  ,2'-'.,  12fh  March  1897,  and  as  far  as  can  be  gathered 
from  the  lan^ruag-e  of  the  two  deeds,  was  earlier  in   point  of  time, 
for  the  disputed   sale  nientions  defendant's  house  as  belonging  to 
Muhammad  Nawaz  Khan  (defendant's  son  who   professed  to  sell 
itas  his  agent)    in    giving   the    boundaries    to  the    west,    while 
Mnhammad  Nawaz    Khan's  deed  in   fa\-Dnr   of    Bahadur    Khan 
gives  the  disputed  house  as  its  boundary  totlie  east,  and  describes 
it    as    having   been    purchased  by   the  defendant.     They    both 
appear  to  have  l)cen    prc?ontcd    for  legistiation   about   the   same, 
time  and  are  numbered  ron  seen  lively,  but  the  number  of   the  dis- 
puted   sale-deed,    191,  comes   first,     fractions  of  a  day  are   not 
counted  in  law  unless   questions    of  right   depend   upon    them. 
fJoTo  the  difference  in  point    of  time    between    the    execution   of 
the  two  deeds  was  very  small,  hut.  the  language  leaves  no   doubt 
as  to  which  deed  was  the  earlier  one,  though  it  maj^  have  been  so 
by  a  few  minutes  only.     But  this  priority  in  time  of  the  disputed 
sale  has  a  most  important  bearing  on   the   question    of   right  to 
ni^-empt,  and  we  have  accordingly  heard  a  second  argument  froni 
■ounsel  on  this  point  with  reference   to   the   additional   evidence 
produced  before  us.     After  giving  every    weight   to    the   conten- 
tions of  plaintiff's  counsel,  we  are  constrained  to  hold,    in   conse- 
quence of  the  relative  priority  in   point  of   time   of   the    sale    in 
uit,  that  defendant  was  still  the  owner  of  the  liouse    to  the  west, 
the  title  to  which  is  the  subject  of  the  fourth  issue  in  the  Court  of 
first  instance  when  the  disputed  house   was   sold.     This    will    bo 
nr    findinc"   on    the  fourth  point  f<w   determination    in    this    ap- 
nea 1 . 

Coming  now  to  the  first  point,    wo   are    of    opinion    alter  a 

•onsideration  of  the  evidence  and  the  arguments  of  counsel   that 

lie  town  of  Ferozeporo  is   divided    into    subdivisions    within    the 

meaning  of  Section  11  of  the  Punjab  Laws  Act.    We  cannot  agree 

with  the  reasoning  of  the  lower  Courts   which    take  a    contrary 

\  iew.    In  the  first  place  Ferozeporo  is  a  comparatively  laige  place, 

(he  population  of  which  according  to  the  census  of  1901    amounts 

to    49,041.     In    1881    it   amounted    to   39,570.     These    figures 

include   the    cantonment.     The   population   of    the   city   proper 

amounted  to  28,415  in  1901.     Its  growth  also  has  been    gradual, 

though  somewhat  rapid  in  recent  \eurs.     It  is   natural    to  expect 

that  it  should  be  divided  into  quarters  known  by  separate  names, 

and  we  see  no  cogent  reason  why  these  subdivisions   should    not 

be  treated  as  subdivisions  under  Seotion  11.     A  goodly  array   of 

authorities  have  been  cited  by  counsel  on  both   sides   bearing   on 
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the  question  what  constitutes  a  subdivision  under  Section    1 1    of 
the    Punjab  Laws  Act,  but  we  see  no  necessity  to   discuss  them  in 
detail.     We  agree  with  Soliava  Mai  v.  Choifa  Mai    (\)   that   the 
section  refers  to  main    subdivisions  of  a  city,  not   to   lanes    and 
streets    within  such    subdivisions      It  was  held  in  Rum   Asra    v. 
Gur.litt  i   (■'),  that  a  mGhalla  consirting  of  only  70  hnusos    in    1ht» 
town   of  Bhera  which  had  2,700  houses  was  not  by  its  "  situation, 
'•  construction  or  character  "  lit  lo  be  recognized  as  a  subdivision, 
but  this  judgment  did  not  lay  down  any  fixed   principle  beyond 
expressing  a  disinclination  to  treat  such  a  small  portion  of  a  com- 
paratively large  town  as  a  subdivision  contemplated  by  Section  11. 
In  Thal'ar  Ihts  v.  Muhimmad  Bakhsh  (")  an  almost  equally  small 
section  of  the  town  of  Jagraon  was   recognized  as   a     subdivision 
as  it  w^ivs  known  as  a    separate  quarter   of   it   and   was  called    a 
mohalla.     It  is  obvious  that  where  a  town   is   divided   into   well 
icnown   /ti'hollas  or   quarters    and   the   ■rdohnllas  again  are   sub- 
divided into  sections  called  after  names  of  streets  or  lanes    along 
which  houses  are  grouped,  both  cannot  be  tieated  as   subdivisions 
under  Section  11.    It  is  more  difficult  to  say  whether  a  particular 
quarter  of  the  town  should  or  should  not   be    treated   as    a    sub- 
division for  purposes  of  the  pre-emption   law.     Size   is   doubtless 
an   important  element  in  the  decision    cf   this    point,    but   every 
case   must  be  judged  by  its  own  facts  as  the  above  cited   authori- 
ties show,  and  no  hard  and  fast  rule  can  be  laid  down. 

In  the  present  instance  there  is  nothing  to  show  that 
mohalla  Kassaban  is  too  small  to  be  treated  as  an  independent 
subdivision.  The  name  appears  to  be  well  known  according  to 
the  evidence  and  is  applied  to  a  fairly  considerable  area  within  the 
city  of  Ferozepore  containing  several  streets  and  lanes.  It  is  also 
called  mohalla  Rajputan  according  to  the  evidence,  but  that 
name  is  less  commonly  used.  In  the  deed  of  sale  of  the  disputed 
house,  in  the  plaint  and  in  plaintiff's  first  statement  the  name 
mohalla  Kassaban  is  used,  and  it  was  not  till  a  later  stage  that 
plaintiff's  pleader  denied  that  the  mohalla  was  a  subdivision. 
We  have  already  said  that  the  town  of  Ferozepore  being  a  large 
one,  there  is  pr<mr^./acze  good  ground  fc^r  thinking  that  it  is 
divided  into  separate  and  well  known  mohalU!>.  Wc  find  also 
that  at  least  in  two  cases  of  pre-emption  which  came  to  Court 
subdivisions  were  recognized  as  existing  in  it,  Sardar  Gurdial 
Singh,  Divisional  Judge,  in  1896,  in  the   suit  of   Khucla   Balh.h 


(M  154  P.  R.,  1882.  (^)  42  P.  /?.,  1891. 

(»)  100  P.  B.,  1892. 
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V.   Ghulain  }t u ha mmn a,  held  ihsii  iho   cusiom    did    not   exist   in 
mohaila  Kharadiaii.     In  1898  Sheikh  Khnda  Bakhsh,  in  the  case 
of  Shahab   Div,    Appellant,    v.    Gaman^    Rf-spondent,    held    that 
mohaUa  Dhobian,  in  which  the  house  in  dispute  in  thai  snit   was 
situate,   was  part  of   a   subdivision    of   Ferozeporo   cnlled    Jaura- 
wmU  7}ia.«;Vf/ and  that  the  custom  of   pre-rmption    prevailed   inii. 
Tlie   reasons  given  by  the  lower   Courts   for   holding  that   there- 
are    no    subdivisions  in  the   town    rf   Feiczepoie  air   net   at   all 
convincing.     It    is  possible   that   the   exact   limits    cl  a  wdiaUa 
cannot  be  defined,  but  it  is  hardly  ever  difF.cnlt  to  tell  whether  or 
not   a  certain  house  is    situate  in    a   particular    mohaJln.     From 
th  edifiBculty,  however,  in  laying  down  the  exact  boundaries  of   a 
subdivision  it  does  not   follow    that  the    subdivision    itself   does 
not  exist.  Here  there  is  ample  evidence  to  show  that  the  disputed 
house    is  situate  in  a  qnarlcr  of  Ferczepc  1 1-  Ihat  is  ^i^iwi  ally  called 
mohaila   Kassaban  though   it   is    possible   that   other   names  are 
applied,  to   it.     We  hold,  accordingly,  that    Ferozepoie   contain? 
subdivisions     for   purposes     of    pre-fmplion,    and   thfit    finhalia 
Kassaban  is  one  of  them,   and  this   is   our    finding   on    the   first 
point. 

As  regards  the  existence  of  the  custom  of  pre-emption,  we 
think  on  the  whole  that  the  finding  of  the  lower  Courts  is 
substantially  correct,  and  wo  see  no  cogent  reason  lo  disagree 
with  their  concnrrent  opinion.  A  number  of  cases  in  which  the 
right  was  exercised  have  been  produced,  and  several  respectable 
and  intelligent  witnesses  have  also  deposed  to  the  existence  of 
the  right  in  various  parts  of  the  town,  fortifying  their  statements 
by  reference  to  precedents  within  their  knoA\  ledge. 

Eight  of  the  decided  cases  have  been  referred  to  in  the 
judgment  of  ihe  Coart  of  fiist  instance  and  they  are  mentioned 
with  material  facts  in  page  1  of  the  printed  paper  book.  Tn  most 
of  them  the  right  was  admitted,  but  two  were  fought  up  to  the 
Divisional  Court,  and  the  existence  of  the  right  was  alfumed.  It 
is  argued  that  cases  in  which  the  right  was  admitted  and  there 
was  no  inquiry  into  the  existence  of  the  custom  are  valueless  as 
precedents,  and  Raman  Molv.  Bhagat  Ham  (^)  and  certain  other 
authorities  are  quoted  in  support  of  this  position.  We  fully  agree 
with  the  principles  laid  down  in  these  judgments,  but  the 
remarks  on  the  value  of  cases  decided  on  admission  or  in  which 
the  right  was  not  contested  appeared  to  us  to  bo  extended 
beyond  their  proper  scope  in   the   argument.     A  case  in    which 


(*)  17  P.  U.,  1896. 
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pre-emption  is  claimed  and  decreed  on  admission  is  an  instance 
in  which    the  custom   is   exercised   within   the  meaning   of   tho 
Evidence  Act  and  is  relevant  in  an  inquiry  into  the  custoni  in  a 
subsequent  suit,  and  this  certainly  was  not  meant  to  be  denied  in 
those  judgments.     But  there  arc  countless   motives    which  might, 
actuate  a  defendant  in  making  an   admission  in  Court,   and  so.  it 
is  difficult  to  say  that   the   knowledge   of    the   existence   of   the 
custom  alone  impelled  him  to  make  the   admission.     The  value 
of  it  therefore  to  a  large  extent  depends  upon    the   circamstanceg 
of  the   particular  case.     The  remarks  about  the  valuelessness   or 
the  admission  in   the   judgments   cited   must    have   referenc?e  to 
the  facts  of  the   case  in  which  it  was   made.     But   where   there" 
are  numerous   instances  of  such  admission   in   suits  of  this    kihrT 
relating  to  the  same  place,  it  is  generally   a   fair   inference  that 
they  were  due  to  the   custom-  being   too    well  known   to     admit 
of  dispute.     Taking  tho  judicial  instances  and  those  cited  by  the 
leading  witnesses  for  the  plaintiff  and  the  opinions  of  the   latter 
into  consideration,  we  find  that  a  strong  case  has  been  made   out 
in  favour  of  the  existence  of  the  right  in   many   mcfh.alhts   of   the 
city  of  Ferozepore.      The   rebatting   evidence  is  not   so   strong. 
There  are  only  two  cases   quoted   in    which  the   right   has   been 
disallowed.   One  is  Khuda  BahhsJi  v.  Okulam  Muh'imm^id  already 
referred  to  above,  decided  by  the  Divisional  Judge   on   8th  April 
1896,  but   it  relates  to  moTialla  Kharadian   which  the  first  Court 
points  out  is  at  a  great  distance   from    m  >ha!li    Kassaban.     Tho 
other  is  C.  A  No.  3  of  1899,  In  which  it  was  held  by  this    Court 
that  the  right  of  pre-emption  as  to  shops  was  not  proved  to  exist 
in  the  Ludhiana   bazar  of  Ferozepore.    Shops  stand  on  a  different 
footing  from  residential  houses   according  to  the   later   decision 
of  this  Court,  and  the  precedent  last  cited  has  therefore  no  bearing 
on  the  present  case.     We  accordingly  hold  that  the  lower  Courts 
are  right  in  their   view  that  pre-emption    exists  generally   in   ilu- 
city  of  Ferozepore,  ^.e.,  in  many,  if   not  most,    of  its    subdivisions 
as  regards  dwelling   houses.     We  cannot  of  course   lay  down  that 
it  prevails   throughout   the   city    as    we   hold    it   contains    sub- 
divisions within  the  meaning  of   Section  11    of  the  Punjab    Lawr^ 
Act,  and  as  the  point  has  been  decided  in  the  negative  as  regards 
mohalla  Kharadian. 

Coming  now^  to  the  question  whether  the  custom  is  bhown 
to  exist  in  mohalla  Kassaban  w^e  are  of  opinion  that  there  is  no 
sufficiently  strong  ground  for  differing  from  the  view  of  the 
lower  Courts  that  it  is.  The  cases  in  other  moliallas  of  the  city 
show  that  the  right  of  pr6-emption   is  recognized   therein,   and 
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uiuigb  tliis  is  not  suttieient  to  pi*ove  the  existence  of  tlie  right  in 

liis  inrliclln  tlicy  lend  support   to  tLc   conclusion  deduciblc  from 

1)0  (wo    judicial  cases  in  regard  to    house   ijroperty   situate  in  it. 

»iic  of  these,  Miissummot  Sultan  Bill  v.  Miran    Balchsh,    was  de- 

ded  on  deftudant's  admission  of  plaintiffs'  claim.    In  the  second 

;ise  also  the  right  of  pre-emption  was  admitted,    but  tiie  vendee 

asserted  a  superior  claim    on  the  ground    of   vicinity   which   was 

found  correct,  and  the   suit  was  dismissed.     By  themselves   these 

c^iSes  would  hardly  have   sufticed  to    prove    the  existence  of   tho 

right  in  mohail-i  Kassaban,  but  supported  by  the  precedents  in  the 

other  inahallas  we  think    they   are  sufficient  to    establish   it,    wc 

accordingly  hold    that  the  right  has    been   shown  to  exi.st  in  this 

moholhi  and  thi«  is   our   Bnding  on  the   second   point    i'or    deter- 

niiuation. 

The  Ihu'd  poiut  need  nut  be  discussed. 

The  fourth    point  has    already    been   found    in    defendant's 
savour  ou  the  new  evidence  produced  before  us. 

As  regards  the  fifth  point  ^^'e  are  unable  to    concur  with    the 
view  of  the   lower    Courts.     Having   regard    to   the   respective 
positions  of  plaintiff's  and  defendant's  houses   with   reference  to 
the  house  in  suit,  we  cannot   see  any   cogent   ground  for    giving 
preference  to  plaintiff:.     Her  house  and  that  in   suit   open  on  the 
same  street  side  by  side,  and  there  is  a  greater  length  of  contiguity 
between  them  on  the   east   side  of  the   latter  house.     But  defend- 
ant's house  also    opens  on  the  same  street   though   at  a  little  dis- 
tance further  on  and  on  the  southern  extension  of  the  street   and 
it  also    adjoins   the   disputed   house   on  the  west  though   not  for 
the  whole  length  on  that  side.     On  these  facts  we  do    not   think 
greater  contiguity  or  a  superior  right  of  pre-emption   can  be  said 
to  be  established  in  plaintiff's  favour.     'J  he  leading   case  on  the 
subject  is   Chaudhn    Khem    Sivgh  v.  Mtissammat    Taj   Bihi   {}), 
the   principles  laid  down  in  which   have  been  followed  ever  since 
by  this   Court.     That  was  a  much  stronger  case  for  the  plaintiff" 
than  tho  present    one,  but  it  nevertheless  failed  (see  Jlur   Singh 
v.  Thansidh  Ral  (^)  and  Naicab  Muhammad  Munilaz  Ali  v.  Khan 
All  i-^).     There   is   no   sufficient  proof  and  no  decided   precedent 
that  the  circumstances  alleged  as  respects   plaintiff's   bouse   are 
sufficient  lo  confer  a  prior  right.     The  ffrst  Court  laid   stress,  on 
a  new   ground,   viz.,  that  the  western  wall  of  tho  disputed  house 


f^)  83  P,  R.,  1888.        ('^)  Q-^  p,  R.,  ISSO, 
(3)  30  P.  R.,  1397, 
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was  joiut  witli  plaintiff,  but  there  is  no  proof  of  this  on  the 
record,  and  plaintiff  never  alleged  it  iu  her  plaint  or  at  any  stage 
of  the  proceedings.  We  are  unable  to  accede  to  her  counsel's 
request  to  allow  her  a  remand  to   prove  it  now. 

It  is  also  urged  that  defendant  having  at  all  events  immedi- 
ately parted  with  his  own  house  ought  not  to  be  allowed  to 
retain  the  one  in  suit  on  the  strength  of  his  ownership  of  that 
house.  i3ut  he  is  defendant,  not  plaintiif,  and  the  question  of 
prioi-ity  must  be  decided  with  reference  to  the  circumstances 
existing  at  the,  time  of  his  purchase  and  not  at  any  later 
period,  and  if  he  was  entitled  to  purchase  at  the  time  of  sale  he 
did  not  forfeit  his  right  by  parting  with  his  own  house  afterwards. 
It  would  have  been  diiferent  had  the  plaintiif  been  in  his  posi- 
tion, Aima  Earn  y.  Devi  Byal  (^),  and  Muhammad  Ayuh  Khan 
V.  liure  Khan  (-).  In  fact  defendant  has  now  got  back  his  house 
and  it  is  possible  that  it  was  sold  without  his  consent,  though  ho 
may  have  been  legally  bound  by  the  act  of  his  son.  But  the 
matter  is  of  no  consequence. 

As  the  defendant's  right  to  buy  was  at  least  equal  to  that  of 
the  plaintiff  we  think  the  claim  must  fail. 

We  accept  the  appeal  and  dismiss  the  plaintiif's  claim,  but 
as  she  has  lost  only  in  consequence  of  evidence  produced  for  the 
first  time  in  this  Court,  we  direct  that  th«-  parties  pay  their  own 
costs    throughout. 

Appeal  allowed. 

No.  45. 

Before  Mr.  Justice  CLaiterjL 

GURMUKH  SINGH,-(DEFENDAFr),— PETITiONEH^ 

Veisus 

SUNDAR  SlNGH,-(PLAiNTiFiO-RESPONDKM\ 

Civil  Revision  No.  1721  of  1902. 

RbUgiuiis  Institution— Liability  of,  for  debts  incurred  by  .)iaaard-—U-j.ty 
o/  lender  luhen  advancing  money  to  heads  of  religious  institutions — Necessitij. 

Held,  that  it  is  not  saSicient  for  persona  who  lend  money  to  heads  of 
religious  iustitutions  and  desire  to  charge  the  institutions  with  liability 
to  show  that  the  purposes  for  which  the  loans  are  taken  are  necessary  bat 
tbcy  must  also  show  that  they  made  inquiries  and  satisfied  themselves 
that  on  the  occasion  oh  which  they  made  the  advance  the  loan  was  justified 
by  the  state  of  the  institation's  finances. 


Mx\  1903.  ] 
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Kashi  Ram  v.  Ba>m  Tola  (*),  cited  and  followed. 
FotUion  for  revision  of  the  order  of  Lull  AchJiru   Ram,  District 
Judge,  Ferozepore,  dated  I3th  Juno  1902. 
Isliwar  P.if',  for  peiiiioiier. 
Dlinupat  Rai,  for  ro.«?pon(Ieni. 

The  judgment  of  tlie  learned  Judge  was  as  follows  : 
CilATTERjr,  J.— I  think  the  finding  of  the  District  Judge  is 
iusuftieieut  to  charge  the  defendant  with  liability  for  his  prede- 
cessor's debt.  It  is  not  enough  that  the  purposes  for  which  the 
loans  were  taken  were  necessary  purposes,  e.g.,  payment  of 
revenue  or  wages  of  s^^rvants  and  the  like,  but  it  must  also  bo 
found  that  it  was  necessary  to  borrow  for  those  purposes.  This 
distinction  is  obvious,  and,  if  it  is  not  borne  in  mind,  the  malianf 
may  have  an  ample,  income  and  spend  it  all  on  himself  and  for 
payment  of  Government  revenue  or  expenses  of  the  kitchen, 
borrow  money  from  time  to  time.  If  this  is  allowed  the  institu- 
tion must  sooner  or  later  cease  to  exist.  Persons  who  lend  money 
to  heads  of  religious  institutions  are  bound  to  inquire  whether 
the  occasion  on  which  they  advance  money  is  such  that 
the  loan  is  justified  by  the  state  of  the  funds  of  the  institution 
and  the  purpose  for  which  the  loan  is  taken.  See  Kashi  Ttam  v. 
Ban- a  Tola  {^). 

This  is  the  issue  on  ^vhich  the  District  Judge  must  find  in 
the  plaintiff's  favour  before  he  can  decree  the  plaintiff's  claim. 
He  can  make  any  further  inquiry  he  thinks  fit  and  allow  the 
parties  to  produce  further  evidence  in  order  to  throw  light  on  the 
question  before  him. 

I  set  aside  the  District  Judge's  decree  and  return  the  case  to 

him  for  a  fresh  decision  of  the  plaintiff's  appeal    with    reference 

to  the  above  remarks. 

Ap2')lir  ifion  allowed. 


No  46. 

Before  Mr.  Justice  Reid  and  31  r.  Justice  Harris. 
UMRA,— (Defendant),— APPELLANT, 

Versus 

]1ARA,—(Pl.mntifk),— RESPONDENT. 

Civil  Appeal  No.  736  of  1900. 

Custom — Pre-emption — Right  of,  on  mortgagct!  —  Wdyih-uhar-/.. 

Plaintiff  claimed  a  right  of  pro-omptlon  in  respect  of   n  niorlgago  of 

certain  land  sitnated  in  mauza  Ghola,  tnhsil  Zafarwnl,  and  relied  in  anppori 


Appefj.atr  Slf>K. 


(')  3  P.  /?.,  1002. 
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of  liis  claim  upon  entries  in  tl:o  Wajih-ul-arz  of  1855  of  the  village.  The 
entries  were  to  the  effect — "  Asl  hakiyat  Mssi  hi  rahn  nahin.  Baivakt  zarurat 
"jo  Jcoi  intil-al  apni  hakiyat  ka  chahega  hash  himat  mukarrar  zamindaran-i- 
'*  dihat  kurh  jo^car  jah  tah  hakiki  v:a  hissadaran  x>otii  ya  dusri  faiii  ke  malil 
"  khivahnn  hovge  hakiyatdar  lio  hai  ica  rnhn  hakiyal  ka  shakhs  ghnir  ke  hail' 
"  na  hognj^ 

These  enhios  wore  not  repeated  in  any  subsequent  Wfijih-iil-arz  ami 
nohvithstnnuing  the  fact  that  there  liacl since  boon  nnmcvong  niortgngos 
the  plaintiff  had  not  shown  a  single  instance  where  there  had  been  an 
nttemf  t  to  assert  a  right  of  pre-emption  extending  to  mortgages  in  nocnrd- 
ance  with  the  provisions  of  the  Wcijih-ul-arr:. 

Held,  that  the  entries  in  the  Wajib-ul-arri  of  1S55,  relating  to  the 
existence  of  an  alleged  custom,  unsupported  by  instances  of  its  having  been 
ever  exercised,  and  contradicted  by  the  entries  themselves  which  expressly 
mentioned  that  there  had  never  been  any  instance,  and  that  they  liad  been 
made  for  future  guidance,  could  not  be  deemed  to  be  sufficient  evidence  of 
such   a   custom. 

Dilsukh  Ram  r.  Nathu  Singh  C)  nnd  Sham  Piam  v.  Mufsammat  Ilcm'i 
Bai  {-),  cited. 

Further  appeal  from  the  decree   of   Maiihi  Jnam    Ali\    T)lvi.<ional 
Jiidfjo,  SiaJhot  Division,  dated  ht  May  1900. 

Miiliammad  Sliali  Din,  for  appellant. 

Koslian  Lai,  for  respondent. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of  the 
Court  delivered  by 

19/7i  March  1903.  Harris,  J.— This  is  a  suit  for  pre-mortgage  of  land  and   the 

claim  has  been  decreed  conditional  on  payment  of  a  sum  of 
money  in  accordance  with  the  prayer.  We  cannot  regard  the 
suit  as  a  declaratory  suit,  as  contended  for  appellant-mortgagee, 
and  we  have  called  upon  appellant  topa}^  Rs.  14  additional  conrt- 
fee  on  a  5  /tima  value. 

Both  the  Courts  below  held  the  mere  entiy  in  the  Wajib-ul- 
arz  of  the  village  made  at  settlement  of  1855  sufficient  to  estab- 
lish a  custom  of  pre-emption  with  respect  to  mortgages.  We 
cannot  agree  with  that  view,  and  wo  consider  that  the  appeal 
must  succeed. 

The  clause  of  the  Wayih-id-arz  in  question  runs  thus:  ^*  Asl 
haHyat  hiti  K'e  rahn  nahin,  Ba  tvaki  zarurat  jo  I'oi  intikal  apni 
*'  hahiyat  ha  chahega,  hash  himat  m^iharrar  zaminchiran-i'dihat 
"  kiirbjowarjab  tah  haUki  mi  hissadaran  patti  ya  dnsii  2xdti  ke 
''  malik  khwahan  hnnge,  hakiyatdar  ko  hai  iva  ralin  hakiyat  ha 
''shakhs  cjhair  ke  hath  na  hoga.'* 

n 08  P. P.,  m^/EVB,         mTAT^TsoG; 
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No  extract  iTom  any  subsequent  M^ojib-iil-arz  is  ou  tlic  record, 
nor  is  it  hero  alleged  for  either  party  that  there  is  any  other 
mention  of  pre-emption  in  subsequent  settlimenis.  As  is  apparent 
from  the  above  extract  tbere  had  been  no  mortgage  in  tbe  village 
up  to  settlement  of  IS55.  It  seems  that  there  have  been  numerous 
mortgages  since,  but  not  in  one  case  has  there  been  any  assertion 
of  a  right  of  pre-emption  extending  to  mortgages.  In  this  Pro- 
vince it  has  beeu  held  by  a  Full  Bench  ruling  of  this  Court 
(DUsukh  liavi  v.  NatJut  Suiyh  (^),  that  such  an  entry  in  a 
Wajib'itl-arz  is  not  an  agreement  in  the  sense  of  contract,  but  may 
be  regarded  as  evidence  of  a  local  custom.  The  Full  Bench  did 
nut  decide  though  it  expressed  an  opinion  that  the  particular 
entry  in  that  case  was  sutlicient  to  prove  the  local  custom. 

It  is  somewhat  dithcult  to  conceive  the  existence  of  a  custom 
where  not  only  is  no  instance  of  the  exercise  of  that  custom 
alleged,  but  where  it  is  expressly  mentioned  that  there  never  has 
been  an  instance  and  that  only  if  such  a  case  arises  in  future  will 
a  certain  procedure  be  followed.  But  taking  the  Full  Bench 
ruling  to  be  correct,  we  think  that  the  presumption  arising  from 
the  clause  in  the  Wajih-td-arz  is  rebutted  in  this  case  by  the 
fact  that  notwithstanding  numerous  mortga'ges  since  the  clause 
was  drafted,  in  no  single  instance  has  there  been  an  attempt  to 
assert  a  right  in  accordance  with  the  provisions  of  the  clause. 
In  Sham  Ram  v.  Massammat  Ilevu  Bai  (2),  an  entry  as  to 
custom  in  a  Wajib-ul-arz  was  held  insufficient  to  shift  an  onus 
i^iOM^hDlUulch  ItamY.  Nathu  Sinrjh  (})  was  referred  to.  It 
was  for  plaintiff  to  prove  the  alleged  custom,  and  it  is  to  be 
remarked  that  as  the  mortgagee-defendant  is  also  a  land-holder 
in  the  vilUige  it  is  not  even  clear  that  if  the  clause  of  the  Wajib- 
ul-arz  were  to  be  followed  his  right  would  be  inferior  to  that  of 
plaintiff,  the  order  of  precedence  not  being  specified  as  it  was  in 
the  Wajbb'ul-arz  of  Dihu/ch  lUm  v.  Nathit  Singh  (^). 

We  are  unable  therefore  to  hold  plaintiff  to  have  succeeded 
in  establishing  a  right  to  take  over  the  mortgage.  We  therefore 
accept  the  appeal  and,  reversing  the  decrees  of  the  Courts  below, 
wo  dismiss  the  claim. 

xVs  there  are  some  circumstances  m  inv  our  of  the  ei|uity  of 
plaintiff's  claim,  and  the  case  is  somewhat  hard  upon  him,  wo 
direct  each  party   to  boar  his  own  costs  throughout  tho  litio-ation 

Appeal  allQi'ccii, 


OUSi'.i^.,  13'Jt.  l'\  li.  I  )7J  i'. /I.,  isoi;. 
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Note. — The  same  point  was  agalu   decided  in  the  following 
case:— 

Before  Mr.  Justice  ArtiUrson  and  Mr.  Justice  Rohcrtson. 

MAKH  A— (Plalmiff),- APPELLANT, 
Appellate  Side.^  Versus 

KAI3J  AND  ANOTHEK,-(Defexdants\— RESPONDENTS. 

Civil  Appeal  No.  829  of  1900. 

Farther  appeal  from  the  decree  of  H.  Scntt  Smith,  Esquire,  Divisional  Judyc, 

Amrittar  Division,  dated  IQth  July  1900. 

Mubammad  Shah  Dio,  for  appellant. 

Beecbej,  for  rcspoudents. 

The  judgment  of  the  Court  was  delivered  by 
^rd  April  1903.  Andkrson,  J. — After  over-ruling  a  preliminary  objection  as  to  alleged 

abatement  we  have  heard  the  appeal   which   refers  to   a   suit  brought   to 
enforce  a  claim  to  pre-mortgage  based  on  custom. 

The  Courts  below  have  disagreed.  The  first  Court  held  that  as  the 
existence  of  such  a  custom  could  be  predicated  from  a  certain  entry  in  the 
IFojt6-wi-ari  of  1852  which  Lad  never  been  abrogated  and  that,  although 
there  were  eighteen  instances  in  which  the  recorded  custom  had  been 
departed  from,  significance  could  be  attached  to  no  more  than  seven  of 
these,  this  Avas  not  enough  to  establish  the  defence.  In  arriving  at  this 
decision  the  first  Court  relied  on  Dtlsuhh  Ram  v.  Natliu  Singh  (1),  Buland 
Khan  v.  Thaliur  Das  (-),  and  Masta  v.  Pohlo  (3). 

The  second  Court,  whilst  holding  that  the  entry  in  the  Wojih-id-ar~ 
was  pri/na /ac/c  evidence  of  the  existence  of  the  custom  alleged,  was  of 
opinion  that  the  numerous  instances  in  which  land  had  been  mortgaged  to 
non-proprietora  without  objection  showed  that  there  was  no  such  custom 
really  in  existence  and  that  this  evidence  quite  outweighed  the  entry  in 
the  Wajih-ul-arz. 

The  entry  is  to  tiic  effect  that  hitherto  there  lias  been  no  sale  nor 
mortjjage  in  the  village,  bub  that  in  future  every  jjroprietor  shall  be  con- 
sidered entitled  to  alienate  t')  pay  Government  demand  or  necessary  ex- 
penses, but  must  allow  a  preference  to  reversioners  and  proprietors  (s/iar- 
Icaian  iva  nialikan)  failing  whom  he  might  alienate  to  strangers. 

In  the  next  settlement  it  is  declared  that  the  order  of  Government 
in  such  matters  will  be  obeyed.  The  first  Court  remarked  that  the  effect 
of  the  pr-omulgatiou  of  the  Punjab  Laws  Act  in  1872  was  to  make  custom 
the  rule  of  decisiou  in  such  cases  and  before  us  Masta  v.  Pohlo  (^)  was 
cited  as  au  authority  for  the  view  that  such  an  entry  as  that  in  the  pre- 
vious Wojib-ul-arx  of  1852,  being  one  relating  to  custom,  was  not  to  bo 
underetood  as  one  in  force  for  a  limited  period. 
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Ifc  has  been  argued  for  appellant  that,  as  the  onus  rested  en  the  de- 
fondant,  -who  -was  unable  to  cite  any  instance  in  which  a  claim  to  enforce 
prc-niortc:agc  by  a  proprietor  as  against  a  non-proprietor  had  failed,  the 
presumption  arising  as  to  tlie  correctness  of  Wajib-ul-arz  had  not  been 
got  over,  and  that  the  fact  that  a  good  many  mortgages  in  favour  of  non- 
proprietors  had  been  permitted  to  pass  unchallenged  led  to  no  secure 
inference,  as  it  was  discretionary  for  the  proprietors  to  take  steps  to  en- 
force their  rights. 

In  this  connection  the  dictum  of  Plowden,  S,  J.,  at  pp.  356-357  of 
Dilsidlt  Ram  v.  Nathu  Singh  (^)  is  relied  on  when  ho  observes,  alluding  to 
a  similar  entry  in  a  Wajih-ul-arz.  "  A  declaration  such  as  wo  have  here 
"is  not  ordinarily  intended  to  create  any  new  power  or  right  and  docs 
"  not,  in  my  opinion,  operate  by  conferring  any  new  power  or  imposing 
"  any  new  obligation.  It  is  merely  an  explicit  definition  of  an  existing 
"  power  and  an  existing  obligation  by  the  group  of  persons  who  are 
"  interested  in  the  subject  of  the  declaration  as  co-sharers."  Further  that 
the  absence  of  instances  should  never  be  taken  as  disproving  the  existence 
of  a  well  ascertained  right. 

For  respondents  it  is  contended  that  the  claim  is  an  exceptional  one, 
founded  on  an  obsolete  clause  of  the  old  Wajih-ul-arz  of  1852,  and  that  the 
entry  represents  no  real  custom  but  is  an  attempt  to  legislate  as  shown  by 
the  use  of  the  word  ayanda,  and  if  a  custom  it  Avould  be  a  bad  one  never 
having  been  acted  on  and  not  having  been  shown  to  be  ancient  and  invari- 
able. 

As  regards  the  entry  iu  the  Settlement  of  1SG5,  respondent's  learned 
counsel  pointed  out  that  in  1852  there  was  no  pre-emption  law  iu  force 
although  the  Punjab  Civil  Code  was  probably  applied,  and  the  failure 
to  state  the  custom  as  it  is  supposed  to  have  been  stated  in  1852  has  some 
signilicancc  and  shows  that  no  such  custom  was  recognised.  It  was  also 
pointed  out  that,  following  the  F.  B.  ruling  of  1894,  which  dealt  with 
a  case  of  mortgage  by  way  of  conditional  sale  and  not  simple  mortgage,  the 
entry  in  the  Wajih-ul-arz  is  no  more  than  a  piece  of  evidence  giving  rise  to 
an  inference  as  to  the  existence  of  a  custom  w  hich  may  be  strong  or  weak, 
and  it  has  the  otCcct  of  settling  the  question  of  initial  onus.  It  is  there 
fore  open  to  any  person  to  show  that  existing  custom  has  been  entered 
incorrectly  iu  a  Wojih-ul-urz  by  others  or  by  himself  or  his  ropresontativo 
at  Settlement. 

The  instances  of  alienation  by  mortgage  arc  so  numerous  that  it  ia 
dilHculti  to  believe  "  i>?iar&aian, "  *.  o.,  reversioners  would  not  onco  havo 
preferred  a  claim  till  the  present  one  was  put  iu,  and  it  is  fair  to  have  ex. 
pcctcd  the  other  sido  on  whom  the  onus  may  bo  regarded  as  having  shift* 
ed,   to  quoto  some  instance  in  their  favour. 

The  case  depoudis  entirely  on  the  question  of  onus.  The  initial  onus 
rests  on  defendant,  and  In  our  opiuiuu  hu  hue  sufficiently  dIbcLargcd 
it.    In  tho  Delhi  case  Dilsukh  Ram  v,  Nathu  Singh   ('),  no  such  evidence 
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was  forfchcomiDg  and  tLe  alienation  in  quesiiou  was  one  by  way  of  concli- 
tional  sale. 

Whilst  fully  recognizing  the  agnatic  priuciplo  wo  ishould  be  reluctant 
to  hold,  unless  fully  satisfied  on  the  point,  that  a  person  proposing  to  al  ienate 
a  jjortion  of  his  land  for  the  better  management  of  his  affairs  must  find 
an  agnate  ready  and  willing  to  lend  him  the  money  required.  Wc  under- 
stand the  appellant's  learned  counsel  to  argue  that  a  stranger  thus  taking 
over  land  might  be  impelled  to  misuse  his  opportunities  and  take  all  he 
could  out  of  it,  and  that  rack-renting  and  deterioration  in  quality  of  the 
laud  might  be  the  result,  but  we  scarcely  think  this  is  to  be  anticii>ated. 

In  the  present  case  wo  think  the  reasons  given  by  the  Divisional 
J  udge  for  relying  on  the  eighteen  instances  of  alienation  to  uou-proprietors 
which  Avore  allowed  to  pass  uncontested  arc  sound,  and  that  he  has  taken  a 
sensible  and  correct  view  of  the  case  in  holding  that  the  evidence  as  to 
actual  practice  in  the  village  for  many  years,  reckoning  from  18G8  on- 
wards, far  outweighs  the  entry  in  the  V/ajih-ul-arz  of  1852,  which  was,  not 
improbably,  the  handivrork  of  some  petty  official  recently  imported  frt m 
the  Regulation  Provinces  to  the  newly  annexed  Punjab  and  can  scarcely 
bo  said  to  record  a  certain  and  well  ascertained  custom. 

We  do  not  conceive  that  the  Pull  Bench  ruling  of  ]80.t  was  intended 
to  prevent  a  commousensc  view  being  taken  in  cases  of  pre-mortgagc, 
which  as  is  well  known  is  far  more  charily  asserted  than  pre-emption  on 
sales.  Tho  ruling  of  the  Bench  was  merely  that  such  entries  in  the 
Wajih-ul-ar:^  were  not  to  bo  regarded  as  agreements,  but  that,  in  the  case 
referred,  a  right  of  shufa  by  local  custom  had  been  proved  and  the 
DivisionalBoncli  disposed  finally  of  the  case  in  accordance  Avith  the  oijinion 
expressed  by  Plowdcu,  S.  J, 

The  present  case  appears  to  us  to  be  distinguishable  as  the  defendant 
has  been  able  to  produce  proof  sufficient  to  refute  the  entry  and  to  rebut 
the  presumption  of  its  correctly  stating  the  custom  as  regards  pre- 
mortgage. 

The  appeal  is  accordingly  dismissed  with  costs. 


No.  47. 

Before  Mr.  Justice  Anderson. 

TUAKAR  S1NGH,-~(Plaintiff),— PETITIONER, 

Ekvision  Side,  ^  Versus 

IIIRA  SINGH  AND  OTHERS,~(Defeisdaxts),~< 
RESPONDENTS. 

Civil  Revision  No.  1913  of  1901. 

Custom^ Alienation— Gift  hy  uidow  icith  the  consent  of  Ihc  nearer 
reversioners— Suit  hy  reversioner  of  equal  degree. 

Held,  that  the  fact  that  certain  nearer  reversioners  assented  to  a  gift 
by  a  widow  of  her  late  husband's  property  in  favour  of  a  near  reversioner 
does  not  bar  the  claim  a  reversioner  equally  entitled  with  tho  alienee 
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Jnvan  Singh  v.  Misri  Lai  (I),  Harvans  Singh  v.  Uarnam  Singh  (=), 
iJurad  V.  Mussammat  Jannat  (»),  Mupsammat  Fatteh  mbi  v.  Allah  Bakhsh  (*), 
Gharib  Khan  v.  Mirza  All  Bahadar  Khan  {••),  and  Jumma  r.  Imam 
Bnl-hsh  (°),  referred  to. 

Fetitionfor  revision  of  the  order  of  Captain  G.  C,  Beadooi, 
Pivuional  Jiidge^  Jullundnr  Vivmon.  dated  l\th  March  1901. 

Harris,  for  petitioner. 

Browno,  for  respondents, 

Tlio  jiulgment  of  the  learned  Judge  was  as  follows  :— 

Anderson,  J. — This  is  a  revision,  raising  a  question  of  custon),      ^^^i  I^ec.  1902. 
r/v. ,  whether  the  fact  that   certain  nearer  reversioners   have   as- 
sented to  a  gift  by  a  widow  in  favour  of  a  near  reversioner  bars 
the  claim  of  a  reversioner  equally  entitled. 

The  Courts  below  have  differed,  the  first  Court  holding 
that  the  widow  had  no  power  to  act  at  all  and  could  give  nothing 
but  her  life  interest,  whilst  the  Divisional  Judge  held  that,  as  the 
gift  had  been  carried  out  with  the  knowledge  and  consent  of 
plaintiff's  father  and  other  relations,  and  as  some  time  had  been 
allowed  to  elapse,  it  should  stand. 

Petitioner  relies  on  Jnffl'/i  >Sing'/i  V.  Misri  Lai  (^),  Earvans 
Singh  v.  Uarnam  Singh  ('^),  Miirad  v.  Mussammat  Jannat  (^), 
and  the  remarks  contained  in  Section  C8  of  Sir  William  Rattigan's 
Digest.  Respondent  relies  on  Mussammat  Fatteh  Bill  v.  Allah 
Bal'hsh  (*),  Gharib  Khan  v.  Mirza  AH  Bahadur  Khan  (•"•) 
and  Jumma  v.  Imam  Bakhi>h  (C),  and  on  the  unpublished  rulings 
referred   to  by  the  Divisional  Judge. 

I  have  seen  all  these  rulings  and  considered  their  bearing 
on  the  present  case.  Mussammat  Mana's  action  in  preferring 
llira  Singh  and  making  him  her  husband's  heir  with  the  assent 
of  collaterals  bears  a  great  resemblance  to  the  adoption  of  a  son 
by  a  Hindu  widow  on  whom  her  husl)and  has  enjoined  tho  duty 
of  adoption.  In  tho  present  case,  although  no  adoption  is  alleged 
in  the  deed  itself,  a  similar  idea  seems  to  have  been  in  tho  mind 
of  the  widow,  and  Hira  Singh  had  evidently  lived  with  her  and 
her  husband  as  a  son.  There  does  not  seem  to  be  any  doubt 
that,  if  the  gift  liad  jjeen  made  in  Hira  Singh's  favour  during  tho 
lifetime  of  her  husband  with  tho  consent  of  plaintiff's  father  and 
other  near  reversioners,  plaintiff's  claim  could  not  have  succeeded. 
But  whether  the  widow  had  the  power  to  do   what  her  husband 


i')i.L.  fi.,  xvniAiL,  lie,  r.  c.  (*)  st  p.  r.,  looo. 

(2)  84  P.  B.,  1808,  F.  R.  C')      1  P.(i?.,;i808. 

(^)  C7  P.  n.,  1000.  («)  138  P,  i?.,-1889. 
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might  have  done  is  questionable.  Para.  68  of  Sir  William  Rat- 
tigan's  Digest  tends  to  show  that,  even  in  case  of  a  sale  by  a 
widow,  it  is  advisable  for  the  purchaser  to  secure  a  valid  assent  by 
all  reversionora  who  may  bo  interesterl.  Tn  ihe  case  of  a  widow 
claiming  the  power  to  gift  absolutely  witli  the  assent  of  rever- 
sioners the  omis  of  proof  rests  heavily  on  the  person  who  seeks  to 
maintain  such  an  alienation  contrary  to  the  usual  custom 
which  restricts  the  widow's  power  to  alienate  to  the  term  of  her 
life  tenure. 

I  have  referred  to  the  rulings  of  this  Court,  viz.j  the  cases  of 
Uoshan  v.  Diilla,  Civil  Appeal  No.  700  of  1898,  but  I  do  not 
think  it  can  be  taken  as  governing  the  present  case. 

There  has  not  been  any  inordinate  delay  in  suing,  as  muta- 
tion in  Hira  Singh's  favour  was  not  effected  till  1895  and  suit 
was  brought  in  1900.  Hira  Singh  was  apparently  entitled  to  one- 
half  of  the  land  in  any  case.  I  am  not  prepared  to  hold  that  the 
principle  of  estoppel  can  possibly  apply  in  the  present  case.  The 
case  of  Jhinda  v.  Tmp  Chani,  Civil  Appeal  No.  1007  of  1898, 
cited  by  the  Divisional  Judge,  and  Jumma  v.  Imam  Baklisk  (i), 
are  relevant  in  this  connection,  but  the  doctrine  of  estoppel  by 
witnessing  a  deed  calls  for  very  careful  application. 

riarvans  Singh  Y.Harnam  SingJi  (^)  lays  down  the  principle 
that  any  person  descended  from  the  ancestor  common  to  himself 
and  to  the  last  male  holder  of  the  land  in  dispute  can  come  in  and 
claim  his  rights,  and  in  the  present  case  I  am  unable  to  see  any 
special  circumstances  which  would  exclude  plaintiff  from  thus 
intervening. 

On  the  whole  I  think  the  action  of  the  widow  was  not  in 
accordance  with  custom  and  that  the  claim  should  be  allowed. 
I  therefore  allow  the  revision,  set  aside  the  order  of  the  lower 
Appellate  Court  and  restore  that  of  the  first  Court.  Petitioner  to 
get  his  costs  in  this  Court  and  in  lower  Appellate  Court,  and 
costs  of  first  Court  as  ordered  therein. 

Application  allowed. 


(»)  138  P.  B.,  1889.  (2)  84  P.  E.,  1808. 
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Pull  Bench. 

No.  48. 

Before  Sir  William  Clarkj  Kt.,  Chief  Judge,  Mr.  Justice 
Chatterji  and  Mr.  Justice  Harris, 

MUSSAMMAT    BANG,— (Defendant),— APPELLANT, 

Versus  ^  ArrutiXTW  fiittm. 

FATEH  KHAN  AND  ANOTHER,— (Plaintiffs),— 
RESPONDENTS. 

Civil   Appeal  No.  1387  of  1899. 

Custom — Alienation— 'Dietinction  between  gifts  inter  vlvog  and  mlU 
among  Punjab  agriculturists, 

HeZrf,  by  a  majoiity  (Clark,  C.  J.,  dissenting)  thac  the  distinction 
ander  Punjab  Customary  Law  between  power  of  gift  inter  vivos  ani 
power  of  testation  is  a  matter  of  degree  and  form  only,  and  where  power 
of  gift  is  shown  to  exist  an  initial  presumption  arises  that  there  is  a  co- 
extensive power  of  testation. 

Per  Clark,  G,  J.,  contra,  that  under  the  Punjab  Customary  Law  there  is 
a  marked  diHtinction  between  the  power  of  gift  and  the  power  of  will,  and 
that  though  the  existence  of  a  power  of  gift  is  a  strong  point  in  favour  of 
the  party  asserting  a  power  of  will,  it  is  not  suflficient  to  relieve  him  of  the 
onus  of  proving  the  existence  of  the  latter. 

Pertab  Singh  v.  Bishen  Singh  {^),  Ganesha  v.  Ganpat  (*),  Alt  Muham' 
wad  V.  Dulla  (3),  Anokha  v.  Mohan  Lai  (*),  Tagore  v.  Tagore  (^),  Uuasam- 
mat  Qhulam  Fatimav.  Mussammat  Maqsudan  {^),  Kesar  Singh  v.  Siindar 
Singh  C),  Rahmat  v.  Azimulla  (^),  Kalander  Khan  v.  Ata-ulla  ('),  Shad 
Ali  Khan  v.  Abdul  Ghafur  Khan  ('^),  referred  to. 

Suchet  Singh  V,  Bdnha  (*  ^),  Umar  v.  Uussamynat  Sahib  Khatun  (*•), 
Fattav.  Bakhra  (^3),  Mukirrab  v.  Fatta  (i*),  Shad  AH  Khan  y.  Abdul 
Ghafur  Khan  {'^),  and  Sukha  v.  Amira  (^ej^  considered  and  disapproved. 

Further  appeal  from  the  decree  of  Kazi  Muhammad  Aalamt  C.U.Q., 
DtvisionalJudge^  Jhelum  lirisiony  dated  \hth  August  1899. 

Duni  Chand,  for  appellant- 
Ron  shan  Lai,  for  respondents. 


0)  81  P.  R.,  1877.  (»)  44  P.  R,^  1897. 
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(»)  20  P.  R.,  1901.  (»•)  90  P.  R„  1891. 

(*)  2  P.  R.,  1870.  (»«)  70  P.  R.,  lh9L\ 

(»)  9  Beng.L.R.,  ^77.  ('')  15  P.  ft.,  1S95. 

(«)  69  P.  R.,  1890.  (»*)  88  P.  K.,  1895 
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This  was  a  reference  to  a  Full  Bench  to  consider  the  questions 
whether  under  Punjab  Customaiy  l^aw  there  is  a  distinction 
between  power  of  gift  inter  vivos  and  power  of  testation,  and 
whether  if  there  be  any  distinction  a  power  of  testation  should 
be  presumed  where  a  power  of  gift  is  shown  to  exist. 

The  order  of  reference  was  as  follows  :  — 

l^ihJan.  1903.  Hakris,  J,  (Chatterji  J  ,  concurring).— On  the  8th  Decern. 

.  ber  1890  MIrbaz,  a  sonless  A  wan  of  the  Khushab  Tahsil  in 
the  Shahpur  District,  died  leaving  a  widow  and  two  unmar- 
ried daughters.  On  the  5th  December  1890  Mirbaz  executed  a  deed 
described  therein  as  a  will  and  a  deed  of  gift,  but  which  wo 
must  interpret  as  a  will,  with  respect  to  ancestral  land  in  favour  of 
the  widow,  with  remainder  to  the  daughters.  Mutation  followed 
in  favour  of  the  widow,  and  on  her  death  in  1893,  the  land 
was  mutated  in  favour  of  the  daughters.  Thereafter  one  of 
the  daughters,  Mussammat  Bano,  defendant,  having  married, 
the  plaintiffs,  who  are  first  paternal  cousins  of  Mirbaz,  brought 
the  present  suit  for  possession  of  the  half  share  with  Mussammat 
Bano  (while  acknowledging  the  inght  of  the  other  daughter, 
Mussammat  Sardaran,  to  hold  the  other  h.ilf  till  marriage)  on  the 
ground  that  Mirbaz  was  not  competent  to  bequeath  his  ancestral 
estate  in  the  presence  of  near  male  collaterals.  The  first  Court 
put  the  onus  on  plaintiffs  to  prove  the  invalidity  of  the  alienation, 
and  treating  the  matter  as  one  of  gift  dismissed  the  claim  on  the 
authority  of  Bakhsha  v.  Mirbaz  (^).  In  appeal  the  Divisional 
Judge  pointed  out  that  the  case  was  one  of  a  will,  and  that  accord- 
ing to  the  opinion  of  the  Settlement  Officer  who  was  responsible  for 
the  Riwaj-i-am  which  is  the  main  basis  of  the  decision  in  Bakhsha 
v.  llirbaz  (i),  there  is  no  custom  of  alienation  by  will  in  the 
Shahpur  District.  The  Divisional  Judge  held  that  the  onus  should 
have  been  placed  upon  defendant  to  prove  the  validity  of  the  will, 
and  after  a  remand  giving  the  defendant  opportunity  to  establish 
validity,  the  Divisional  Judge  found  validity  unproved,  and  decreed 
the  claim. 

In  further  appeal  by  defendant  it  is  contended  that,  even  if 
the  onus  was  rightly  placed  upon  defendant,  it  was  discharged. 
But  we  are  of  opinion,  after  hearing  counsel  and  referring  to  the 
record,  that  if  the  onus  was  on  defendant  it  has  not  been  discharg- 
ed by  the  instances  cited.  The  decision  of  Mr.  Clifford  in  1884 
referred  to  in  the  remand  proceedings   was  based   upon  a  finding 

(^)  79  P.  B.,  1890. 
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that  the  female  In  the  suit  had  succeeded  in  the  same  manner  as  a 
full  male  owner  would  and  also  upon  an  erroneous  statement  of 
Muhammadan  Law.  The  case  of  1887  also  referred  to  in  the  re- 
mand proceedings  was  one  of  Awans  of  the  Khushab  Talisil,  but 
the  decision  was  based  upon  two  published  rulings  Sah-alam  v. 
Mussavimat  Sarfaraz  (^),  and  Fazl  v.  Mussammat  Bhagbhari  {*)of 
the  Jhelum  District,  and  a  gift  inter  vivos  and  a  will  were  treated 
on  the  same  footing.  Whether  a  gift  and  a  will  are  to  be 
treated  alike  is  a  question,  the  determination  of  which  will,  as 
there  is  ample  authority  in  favour  of  the  custom  whereunder  a 
gift  by  Mirbaz  to  his  daughter  would  be  valid,  decide  the  preseut 
case.  See  in  particular  Bakhsha  v.  Mhhaz  (3),  Aidia  v.  Alu  (*), 
Sher  Mtihammad  v.  Phiila  ('),  and  Nicra  v.  Tora  {^).  It  is,  how- 
ever, a  question  .  which,  in  view  of  the  conflict  of  rulings  of  Divi- 
sion Benches  of  this  Court,  we  foci  constrained  to  refer  to  a  Full 
Bench  for  decision. 

We  do  not  consider  it  either  proper  or  neccissary  to  discuss 
at  this  stage  wliether  our  opinion  is  for  or  against  a  distinction 
being  drawn  between  gift  and  will.  It  is  suflScient  to  here  notice 
the  principal  conflicting  decisions. 

For  distinction  are  the  rulings  Suchvt  Singh  v.  Banka  (') 
at  pages  443-4,  Uviar  v.  Mnssammai  Sahib  Khatun  («),  Faila  v. 
Bakhra  f),  Muhirrab  v.  Fatta  Q''),  and  Shad  Ali  Khan  v. 
Abdul  Ghafitr  Kh.n  Q^).  Against  a  distinction  are  the  rulings 
Fertab  Singh  v.  Bishen  Singh  (i*-*),  Ganesha  v.  Ganpat  Q^), 
and  Ali  Muhammad  v.  Dulla  {'^).  The  views  expressed  on  this 
subject  by  the  learned  authors  of  the  Digest  of  Customary  Law 
(para.  56  (6),  6th  edition)  and  Tribal  Law  in  the  Punjab  (pages 
25,  81  and  124)  are  also   at  conflict  in  the  matter. 

We  therefore  refer  the  following  questions  for  decision  by  a 
Full  Bench  :— 

Whether  under  Punjab  Customary  Law  there  is  a  distinc- 
tion between  power  of  gift   inter  vivos  and  power  of  testation. 

Whether,  if  there  be  any  distinction,  a  power  of  testation 
should  be   presumed  where  a  power  of  gift  is  shown  to  exist. 
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The  following  opinions  were  recorded  by  the  learned  Judges 
forming  the  Full  Bench  : — 

2iih  March  1903.  Haruis,  J.  —The  questions  for  decision   by   the   Full  Bench 

and  most  of  the  rulings  of  this  Court  which  bear  on  those  ques- 
tions, are  given  in  the  referring  order. 

That  we  have  reached  a  stage  at  which,  apart  from  the  ques- 
tion of  the  validity  of  the  alienation,  the  making  of  wills  is 
generally  known  and  often  resorted  to  by  the  agriculturists, 
whether  Hindu  or  Muhammadan,  of  this  Province  to  whom  cus- 
tomary law  applies,  I  have  no  doubt  whatever. 

Hindu  wills  have  been  recognized  in  India  for  nearly  150 
years,  and  have  been  subject  of  legislation  since  1793. 

Wills  form  subject  of  Muhammadan  Law.  A  Hindu  will 
was  upheld  by  this  Court  so  long  ago  as  1870  {Anokha  v.  Mohan 
Lai  ('),)  and  the  power  of  testation  of  a  Hindu  Jat  agriculturist 
was  contemplated  by  this  Court  in  1877  {Pertab  Singh  v.BUhen 
Singh  {^)).  It  seems  that  when  opinions  were  collected  prior  to 
the  passing  of  the  Probate  and  Administration  Act  of  1881  the 
practice  of  making  wills  was  rapidly  spreading  in  the  Punjab. 
(Henderson— Law  of  Wills  in  India,  page  6).  There  are  numerous 
reported  decisions  of  this  Coui-t  in  cases  of  wills  by  agriculturists 
to  whom  the  Punjab  Customary  Law  applies.  The  appointment 
of  an  heir  with  its  alternative  form  the  association  of  the  resident 
Bon-in-law,  which  is  in  effect  a  form  of  devise,  is  part  and  parcel 
of  Punjab  Customary  Law.  So  it  is  somewhat  extraordinary 
to  find  an  officer  engaged  in  drawing  up  a  record  of  the  customary 
law  of  a  district  doubting  the  existence  of  a  custom  of  making 
wills  which  was  expressly  declared  by  the  tribes  from  which  ho 
was  making  the  enquiry  (see  remarks  at  page  82  of  Alt 
Muhammad  v.  DulU  (^)),  tribes  whose  personal  law  for  the  most 
part  directly  recognizes  testamentary  devise.  The  validity  of 
such  an  alienation  is,  of  course,  quite  another  matter. 

With  regard  to  the  first  question  referred  I  would  preface 
my  remarks  by  stating  my  accordance  with  the  view  that  wills 
are  a  natural  development  in  times  of  security  and  civihzation  of 
the  power  of  gift  mter  vivos.  The  arguments  of  Mr.  Justii^e 
Markby  in  his  Elements  of  Law  (5th  Edition,  pages  390-91)  are 
not  to  my  mind  convincing,  and  his  conclusion  that  the  practise 
of  making   wills   rests   "  on   habit  and  convenience,   backed   by 
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"  authority,  "  and  that  '*  it  has  grown,  like  other  law,  partly  out 
"  of  the  expressly  declared  will  of  the  supreme  power,  partly 
**  out  of  judicial  decision,  and  partly  out  of  custom  "  does  not 
seem  to  me  to  necessarily  exclude  the  other  view,  any  more 
than  does  the  opinion  expressed  in  Maync's  Hindu  Law 
that  the  Hindu  will  owes  its  origin  to  religious  influence. 
In  the  Tagore  will  case  (Tagore  v.  Tagore  O  ),  their  Lordships 
of  the  Privy  Council  say :  *'  The  introduction  of  gifts 
"  by  will  into  general  use  has  followed  in  India,  as  it  has  done 
"in  other  countjies  the  conveyance  of  property  tjifer  vivosy'^  ?iud 
though  the  view  expressed  in  the  same  ruling  that  a  will  *'  is, 
"  until  revocation,  a  continuous  act  of  gift  up  to  the  moment  of 
"death,  and  does  then  operate  to  give  the  property  disposed  of 
"  to  the  persons  designated  as  beneficiaries  "  may  not  meet  with 
general  acceptance,  the  view  that  wills  developed  out  of  gifts  is 
not  lightly  to  be  departed  from  by  Courts  in  India,  and  is  one 
which  has  been  adopted  by  this  Court  in  Mtissammat  Ghidam 
Fatiina  v.  Musaammat  Maqsudaii  (^). 

The  discussion  of  the  above  question,  which  is  more  or  less 
academical,  docs  not,  however,  carry  the  matter  far  towards  an 
answer  of  the  first  question  referred  to  this  Bench.  That  there 
is  some  distinction  between  gifts  and  wills  mder  Punjab  Custom- 
ary Law  is,  I  think,  undoubted,  and  has  been  drawn  in  many 
rulings  of  this  Court.  But  after  all  said  and  done  the  distinc- 
tion between  the  two  acts  mainly  consists  in  the  matter  of  delivery 
of  possession,  provided  of  course  that  the  power  of  testation 
extends  no  further  than  the  power  of  gift.  Thus  in  Surjan  v. 
Jodha  (3),  it  is  said  with  regard  to  Chima  Jats  of  the  Gujranwala 
District,  "  In  case  of  gifts  to  daughters,  the  delivery  of  possession 
"  in  the  donor's  lifetime  is  insisted  on  to  make  the  gift  valid.** 
Again  in  Sukha  y,  Amira  (*),  Plowden,  J.,  remarks,  "  It  by 
**  no  means  follows  that  if  Makhan  could  make  a  gift  in  his 
"  lifetime,  completed  by  delivery  of  possession  he  was  equally 
"  competent  to  make  a  gift  in  the  form  of  a  bequest,  deferring 
"  delivery  of  possession  till  after  his  death."  In  Fatia  v. 
Bakhra  (*),  Rivaz,  J.,  said  "  It  is  quite  intelligible  that  the 
"  custom  permitting  a  gift  to  a  daughter  or  other  donee,  may 
"  insist  upon  a  bond  fide  mid  irrevocable  act  completed  durin"" 
"  the  donor's   lifetime,  by   the  immediate   delivery  of  possession, 
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*'  and  may  decline  to  countenance  a  will,  under  guise  of  a  gift, 
"  not  intended  to  operate  till  after  the  donor's  death."  The 
remarks  in  Suchet  Singh  v.  Banka  (^),  ^lukarrah  v.  Fatta  ('), 
and  Shad  All  Khan  v.  Abdul  Ghafur  Khan  (')  (where  the  learned 
Judge  cites  Roe  and  Rattigan's  Tribal  Law)  do  not  appear  to  me 
to  carry  the  distinction  much  further  and  delivery  of  possession  is 
evidence  of  the  donor's  bond  fides  as  he  injures  himself,  and  in  a 
rude  state  of  society  it  was  meant  to  ensure  the  carrying  out  of 
the  owner's  object.  But  now  a  will  may  be  proved  in  the  Punjab 
and  the  law  will  enforce  a  legal  bequest.  As  to  whether  wills 
arc  opposed  to  Punjab  custom  we  find  curiously  diverse  opinions 
expressed  by  those  well  qualified  to  speak.  Smyth,  J.,  in 
Partab  Singh  v.  Bishen  Singh  (*),  says  "  By  the  custom  of  the 
**  Punjab,  as  well  as  by  the  Hindu  Law  as  administered  in  our 
"  Courts,  a  Hindu  Jat  agriculturist  may  alienate  his  land  by  will 
*'  to  the  same  extent  that  he  is  empowered  to  alienate  it  by  gift 
*'  inter  vivos." 

Mr.  Justice  Roe  in  Tribal  Law  in  the  Punjab  at  page  81  says, 
'*  The  idea  that  a  proprietor  can  dispose  of  his  estate  by  will  is 
*'  utterly  repugnant  to  all  the  principles  of  Tribal  Law,"  and  at 
page  124  of  the  same  work  *'  power  of  altering  the  devolution 
"  of  ancestral  property  by  will  is  not  only  unknown,  but  is  neces- 
"  sariiy  opposed  to  the  fundamental  principles  of  the  Customary 
**  Law."  The  learned  author  seems  to  regard  Customary  Law 
as  an  invariable  quantity.  Sir  William  Rattigan  in  his  Digest 
of  Customary  Law,  6th  edition,  page  75,  remarks  "  But  although 
*'  the  power  of  testation  is  a  later  development  than  the  power  of 
"  alienation  inter  vivos,  yet  where  the  latter  is  once  clearly  and 
"  fully  recognized  in  a  community,  the  introduction  of  the  former 
"  is  inevitable,  and  is  soon  acquiesced  in  as  a  necessary  element 
"  in  the  law  of  property."  And  the  author  points  to  the  remark 
by  Mr.  Justice  Roe  himself  in  Kesar  Singh  v.  Sundar  Singh  (*) 
that  "  it  has  been  the  practice  of  this  Court  to  enquire  first  whether 
*'  there  was  any  general  power  of  alienation,  and  if  it  was  found 
*' that  there  was,  to  treat  the  form,  under  which  it  was  made, 
"  immaterial." 

Gift  to  a  stranger  is  "  surely  as  utterly  repugnant  "  to  the 
agnates  as  is  a  bequest. 

1  agree  with  the  view  expressed  in  Alt  Muhammad  v.  Dulla  {^), 
that  the  distinction  between  power  of  gift  inter  vivos  and  power  of 
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testation  '*  is  a  difference  rather  in  degree  than  in  kind,  and  is  the 
"  result  of  the  greater  uncertainty  in  the  one  case  than  in  the  other." 
Before  the  intrusion  of  the  agnatic  principles  which  have  so  long 
permeated  the  rulings  of   this  Court  it  was  said  (per  Fitzpatrick, 
J.,   in    Partab    Singh   v.    Bishen    Singh    {')     "I   think    that   a 
"  Hindu  Jat  can  make  any  transfer  by  will  which  he  could  make 
•'  by    gift  mier  vivos.     It   need  hardly    be  said   that   this   view 
"  is  that  most  in  accordance  with  reason  and  common  sense,  and 
"  the  ideas  prevalent  among  the  people  themselves.     The  agricul- 
"  turiats  of  this  Province  no  doubt  are  not  much  given  to  making 
*'  wills,  but  1  think  I  may   safely  say  that  the^    would  be  utterly 
"  unable   to  comprehend  why   a  man   might  not  alienate  his  pro- 
"  perty  by  a  will  to   the   same  extent  as  he   might  by  a  gift  iiiter 
"  vivos.     The  distinction    between  a  gift  and  a   will,  which  is  so 
"  clear  to  the  mind  of  a  lawyer,  would  seem  to  them  a  distinction 
*'  without  a  difference,"  and   after  the   agnatic  principle  was  well 
recognized  a  learned  Judge  of  this  Court  remarked  :  "  In  the  Pun- 
'*  jab,   among  certain   agricultural  communities,  land  is  regarded 
"as  rather  the  property  of   the  tribe  or  family  than  of  the  imme- 
•*  diate  incumbent,  and  on   this  principle  his  power  of  alienation 
"  of  his  own   free   will   is   often  restricted.     This,  however,  is  a 
"  perfectly  intelligible   ground,   and   applies  equally  to  transfers 
"  made  during  life  as  well   as  to  those   to  take  effect  after  death. 
*•  But  when  no  such  objection  exists,   we  are  unable  to  see  that,  in 
"  the  absence  of  a  custom   affirmatively   proved,   absolutely   pro- 
"  hibiting  the  making  of    wills  at  all,  we  can  hold   a  will  invalid, 
"simply  because  such   dispositions  of  property  were  never  made 
"  before  by  any  member   of  the   tribe  or   community   to   which 
"the    testator   belonged"   (per    Chatterji,    J.,    in     Ganesha    v. 
Ganpat  (2),  with  the  above  view,  which  seems  to  have  been  in  some 
measure  departed  from   by   the   learned   Judge   in   Mnkarrah   v. 
Fdtta  (*),  and  Shad  Ah  Khan  v.  Aldnl  Ohafnr  Khan  (*),  I  entirely 
agree  in  its  bearing  on  both  the  questions  referred  to   this  Bench. 
Neither  common  sense   nor  convenience,   which   form  the   main 
basis  of  law,  dictates  in  a  civilized  community  a   distinction   be- 
tween the  two  kinds  of  aliejiation  except  in    the  matter  of   form. 
And  though,  to  pass  to  the  second  question  referred,  it  is  not  to 
be   assumed  that  one  power  necessarily  implies  the   other  (Shad 
All  Khin  V.  Abdul  Ghafur  Khan  (*)),  I  am  clearly  of  opinion  that 
a  legal  presumption   from   a  power  of  gift  inter  vivos  arises  in 
favour  of  a  power  of  testation  of  like  extent   other  circumstanceg 
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aparfc.  I  do  not  go  so  far  as  to  say  that  wills  and  gifts  are  in 
the  case  of  Punjab  agriculturiets  on  exactly  the^ame  footing,  and 
there  is  a  good  deal  of  force  in  the  remarks  of  Benton,  J.,  in 
Suchet  Singh  V,  Banka  (^),  at  pages  443-4.  Bat  as  Sir  William 
Uattigan  says  in  his  Digest  of  Customary  Law  "  In  most  of  the 
"  latter  class  of  cases,  however,  an  unrestricted  power  of  alieoa- 
"  tion  had  not  been  clearly  and  fully  recognized  in  the  com- 
*'  munities  concerned,  and  where  the  development  of  the  law  of 
"property  has  only  reached  this  stage,  the  restriction  on  an}^ 
"disposition  to  take  effect  on  the  death  of  the  immediate  occupant 
'*  of  the  property,  is  intelligible.  But,  as  a  higher  stage  of  deve- 
"  lopment  is  reached,  the  distinction  between  a  transfer  inter  vivos 
"  and  one  by  testamentary  disposition  must  pass  away"  and  where 
a  practice  of  making  wills  has  come  into  vogue,  and  the  law 
recognises  and  enforces  a  valid  bequest,  there  seems  to  me  neither 
danger  nor  inconvenience  in  holding  that  a  presumption  arises 
where  there  is  a  customary  power  of  gift  inter  vivos  that  a  co- 
extensive power  of  testation  exists.  It  seems  to  me  illogical  to 
hold  otherwise. 

For  the  above  reasons  I  am  of  opinion  that  the  questions  re- 
ferred should  be  answered  thus — 

1.  The  distinction  under  Punjab  Customary  Law  between 

power  of  gift  iiiter  vivos  and   power  of   testation   is 
a  matter  of  degree  and  form  only. 

2,  Where  power  of  gift  is  shown  to  exist  an  initial  pre- 

sumption arises  that  there  is  a  co-extensive  power  of 
testation. 

2Sth  March  1903.  Clark,  C.  J. — ^The  conclusion  arrived  at  by  my   learned  bro- 

ther Harris  is  that  where  a  power  of  gift  inter  vivos  is  shown 
to  exist  an  initial  presumption  arises  that  there  is  a  co^extensive 
power  of  testation. 

In  other  words,  where  the  power  of  making  a  will  is  in  con- 
test among  tribes  who  have  the  power  of  gift,  the  onus  prohandi 
shall  lie,  not  on  the  party  asserting  the  power  of  will,  but  on  the 
party  who  denies  the  power  of  will. 

As  instances  of  making  and  contesting  wills  are  rare,  the 
decision  of  the  ease  will  generally  depend  on  where  the  onus 
probaiidi  is  thrown,  and  the  result  must  ensue  that  wills  will 
almost  invariably  be  found  to  be  valid   where  gifts  are  valid. 

(*)  90  P.  R.,  1891, 
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This  is  a  somuwh  it  stai'tliiig  dopai'turc  fioin  tlie  existing 
•ate  of  tlio  law,  and  is  opposed  to  the  views  of  most  experienced 
• ''iK'nient  Odicers. 

Ml'.  Justice  Harris  has  quoted  the  leading  authorities  on 
the  subject  and  shown  wliat  a  divergence  of  opinion  there  is  on 
the  subject.  I  do  not  propose  to  go  over  that  ground  again.  I 
would  only  remark  that  All  Muhammad  v.  Bulla  (^)  seems  to  be 
opposed  to  the  current  of  decisions  of  this  Court  for  the  previous 
ten  years. 

I  am  not   able  to  agree  in   the  conclusion   arrived   at  by  Mr. 
Justice  Harris,   and  as    authorities  are   divided  on    the  subject,  I 
propose   to  give  some  reasons    on  general    grounds  for  disagreeing 
with  him,  and  afterwards  to  remark  on  the   entries  in   the   Uiwaj' 
-am  of  certain  districts. 

The  power  of  alienation  by  gift  is  exceptional  and  it  lies  upon 
the  person  asserting  it  to  prove  it,  and  it  seems  to  me  to  lie  equally 
heavy  on  such  persons  to  prove  any  extensions  of  this  excep- 
tional power.  This  principle  is  recognized  in  the  Customary 
Law  of  pre-emption.  Courts  are  not  allowed  to  presume  because 
pre-emption  prevails  in  one  moli'illa  of  a  town  that  it  prevails 
in  the  next  mohalla,  nor  that  because  certain  incidents  give  the 
right  of  pre-emption,  that  other  similar  incidents  give  the  right 
of  pre-emption.  The  custom  has  to  be  proved  in  its  entirety  as 
applicable  to   the  particular  facts  of  the  case. 

I  cannot  see  why  an  exception  should  be  made  in  this 
particular  case  to  the  general  rule,  that  a  person  asserting  a 
custom  different  from  the  law  or  general  custom  is  required  to 
prove  it  in  all  its  details. 

As  delivery  of  possession  is  an  essential  element  of  a  gift, 
it  seems  to  me  impossible  to  presume  that  because  a  gift,  where 
this  essential  element  occurs,  is  valid,  a  will,  where  it  does  not 
occur,  is  also  valid,  and  it  seems  to  me  that  it  would  be  equally 
logical  to  presume  that  a  gift  without  possession  was  valid. 

In  most  disputes  about  the  validity  of  wills  the  dilHculty  is 
that  there  are  not  sailieient  instances  either  way  to  prove  a 
custom.  In  some  cases  of  this  kind  the  personal  law  of  the 
parties  has  been  applied  under  the  Punjab  Laws  Aet.  lam 
not  myself  in  favour  of  filling  up  the  gaps  of  Customary  Law 
in  this  way,  however  if  that  procedure  were  adopted  in  this 
case,  the  parties  would  bo  thrown   back   on  Muhanmiadau   Law, 
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and  the  power  of  willing  under  Muliammadan  Law  is  consider- 
ably less  iliau  the  power  of  gift.  The  presumption  in  favour  of 
the  power  of  will  being  the  same  as  the  power  of  gift  is  not 
fulfilled  in  the  case  of  Muhammadan    Law. 

That  "  wills  arc  a  natural  development  in  times  of  security 
"  and  civilization  of  the  power  of  gift  {7iter  vivos"  1  am  not  prepared 
to  dispute.  I  think  that  the  Courts  should  favour  this  natural 
development  but  the  Courts  cannot  make  a  custom,  and  one  of  tlic 
drawbacks  to  Customary  Law  is  that  its  administration  stereo- 
types objectionable  customs,  and  prevents  the  introduction  of 
changes  suitable  to  changed  conditions  of  life.  This  is  an 
incident  of  following  Customary  Law  and  cannot  be  avoided  by 
the  Courts. 

To  relieve  the  party  asserting  the  power  of  making  a  will 
from  the  necessity  of  proving  the  custom  is  in  my  opinion  not 
only  an  abrupt  departure  from  previous  practice,  but  calculated 
to  change  in  an  Important  matter  the  existing  law  of  the  Province 
and  practically  establish  the  validity  of  wills  wherever  gifts 
are  valid. 

I  will  now  refer  to  the  entries  in  the  Uiicaj-i'ams  and  to 
the  views  of  some  of  the  Settlement  Officers  on  the  subject.  I 
bear  in  mind  that  it  is  but  in  few  districts  that  gifts  of 
ancestral  land  are  sanctioned  by  Customary  Law,  and  that  it  is 
only  cases  where  such  gifts  are  valid  that  are  fully  analogous 
to  the  present  case. 

However  in  many  districts  gifts  of  portions  of  land,  and 
gifts  of  acquired  land,  arc  valid,  and  these  districts  would  also 
be  affected  by  the  presumption  that  if  gifts  were  valid,  wills  also 
are  valid. 

Sir  Charles  Roe's  opinion  on  the  subject  has  already  been 
quoted  by  Mr.  Justice  Harris,  and  where  discussing  the  records 
of  tribal  custom,  and  not  expressing  his  own  opinion,  he  says 
on  page  81  of  his  book  on  Tribal  Law  "  that  the  almost  universal 
"answer  to  the  question  regarding  wills  is,  that  they  are  utterly 
unknown,"  he  then  gives  the  few  cases  in  which  wills  are 
recognized  at  all,  namely  in  the  districts  of  Lahore,  Jhelam, 
Rawalpindi,  Bannu,  Dera  Ismail  Khan,  Delhi,  Jhang,  Shahpur, 
Hoshiarpur  and  Rohtak,  and  a  consideration  of  the  answers 
there  given  shows  how  little  wills  are  recognized  even  in  these 
districts. 

In  the  appendix  giving  au  abstract  of  unpublished  Riwaj4' 
ams  there  are  instances  in  many  distiicts  where  the  power  of 
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will  is    more   restricted  than   the  power  of  gift,   e.g.,  Jullundur. 
Kangr.a,  Gujranwala,  Jhang,  Montgomer}-. 

Mr.  Tapper,  on  page  94,  Volume  III  of  Pnnjab  Customary 
'•  Law,  says  "  the  general  usage  of  the  rural  population  is  to  effect 
'•testamentary  purposes,  when  any  such  are  entertained,  by 
•'  adoption,  gifts  and  partitions  inter  vivos.  The  will  is  foreign 
"  to  the  indigenous  system  of  the  country,  but  it  has  been  upheld 
"  by  the  Courts." 

Mr.  Gordon  Walker,  Ludbiana,  page  72,  snys  "  wills  and 
"  legacies  are  unknown,  but  the  Mubammadan  Jats  and  the 
"  Awans  of  tahsil  Ludbiana  say  that  a  man  may  dispose  of  bis 
"  moveable  property  by  will.  In  no  case  can  land  be  so  disposed 
"  of  unless,  of  course,  in  ^ho  event  of  all  the  heirs  agreeing  to 
"  the  disposal. 

"In  the  ease  of  Partab  Singh  v.  Bishen  Singh  and  others  (^) 
"  it  is  laid  down  by  the  Chief  Court  that  the  distinction  between 
"  alienation  by  will  and  by  a  disposition  inter  vivos  w^ould  not  be 
"  appreciated  by  an  agriculturist"  ;  but  I  respectfully  venture  to 
differ  from  this  conclusion.  I  have  endeavoured  to  show  that  the 
right  of  a  proprietor  in  inherited  land  is  considered  as  to  a 
certain  extent  limited  ;  and  that  any  attempt  to  interfere  with 
the  reversionary  rights  of  the  natural  heirs  is  regarded  with  the 
greatest  jealousy.  A  gift  of  land  to  take  effect  during  the  life- 
time of  the  donor  would  be,  as  a  rule,  at  once  contested  ;  and  the 
presumption  against  a  disposition  by  way  of  will  or  legacy,  that 
came  to  light  after  the  death  of  the  proprietor,  would  be  ten 
times  stronger.  It  is  scarcely  necessary,  however,  to  discuss  the 
matter  further  for,  while  the  disposition  of  property  by  gift  or 
by  adoption  is  recognised  and  admitted  with  limitations  by  the 
land  owning  tribes,  wills  are  entirely  unknown. 

Mr.  Wilson,  Shahpur,  page  G:l,  after  quoting  the  following 
answer,  appends  a  note  : — 

"  A  proprietor  can  make  a  disposition  of  his  property  to 
"  take  effect  after  his  death,  but  it  must  b^  made  before  tn.  st- 
"  worthy  witnesses,  and  should,  if   possible,  bo  in  writing." 

"  Note. — Although  this  is  the   answer  made  by  all  the   tribes 

''  there  are  extremely   few  instances  of  a  genuine  Avill,  the  dispoai- 

'  tion  made   being  often  more  of  the   nature  of  a  gift   than    of   a 

"  will.     There  is  no  true  custom   in  any    tribe    of   making   wills, 

"  and  the  vagueness  of  the  answers  and  fewness  of   the  instances 
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"shows  that  this  is  the  case.  The  custom  such  as  it  is,  is 
"  entirely  a  new  one  and  is  contrary  to  the  whole  spirit  of  the 
"  tribal  custom.  It  is  however  growing,  and  appears  to  be  least 
"  rare  among  the  A  wans  and  the  Hindus.  It  is,  so  far  as  it 
"  exists,  limited  in  many  direction??,  and  the  power  to  dispose  of 
"  property  by  -will  in  no  case  exceeds  the  power  to  dispose  cf  it 
"  by  gift.  All  say  that  a  man  having  agnate  descendan's  cannot 
"  execute  a  will  to  alter  the  disposition  of  his  property  among 
•'  them  after  death,  and  the  instances  given  are.  almosfc  all  of 
"  cases  in  which  a  man  having  no  sons  has  attempted  to  alter 
"  the  disposition  of  his  property,  so  as  to  divert  it  from  the 
"  agnate  heirs  to  other  relatives,  such  as  daughters,  daughters' 
"  husband  or  daughters'  sons.  In  some  of  these  cases  the  w'ill 
*'  has  not  been  acted  on,  in  others  it  has  been  wholly  or  partially 
"carried  out,    generally   because    tlie   agnates   did    not   think   it 

*'  advisable   to   fight  the  ca^e   to   the  bitter   end 

" The   fact  is,    as  above  said,  that  there   is    nowhere 

"  any  true  custom  of  making  wills  and  that  if  the  true  spirit 
"of  tribal  custom  is  to  be  followed,  no  will  should  in  any 
"  circumstances    be   held    binding   on   the  heirs." 

1  he  remarks  of  Mr.  Wilson  are  valuable  because  this  case 
is  one  of  Aw\ans  of  Shahpur.  It  has  been  urged  that  the  remarks 
of  the  Settleraenl  Officer  arc  of  small  value  as  compared  with  the 
answers  of  the  zamindars.  I  do  jiot  agree  .in  this  view,  the 
remarks  seems  to  me  as  valuable  as  the  remarks  of  a  judicial 
officer  who  has  examined  witnesses  in  a  case  on  the  value  of 
their  evidence.  Such  remarks  are  also  usual  in  these  compilations. 
Mr.  Kensington,  Umballa,  Customary  Tiaw,  page  28,  says  : — 
"  The  replies  given  are,  as  a  rule,  curiously  wide  of  the  mark 
"  and  are  in  themselves  quite  sufficient  evidence  of  the  fact  that 
"  wills  are  never  made  and  that  the  nature  of  a  will  is  not 
"  understood.  If  their  recorded  statements  could  bo  trusted 
"  a  majority  of  the  tribes  would  agree  that  wills  either  oral  or 
"  written  could  be  made,  so  as  to  defeat  the  rights  of  the  heirs. 
"  It  was  abundantly  clear  at  attestation  that  nothing  was  further 
"  from  their  intention. 

Mr.  F.  A.  Robertson,  Customary  Law,  Rawalpindi,  page  17, 
says  t— 

Qitestiov  38. — "  Can  a  testamentary  disposition  of  property 
"  be  made  only  with  the  consent  of  the  heirs,  or  contrary  to  their 
"  wishes  r  " 
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"  This  IS  a  veiy  doubtful  point,  and  I  sliould  hesitate  to  say 
"  that  any  clearly  defined   custom  had  been  made  out  in  the  case 

•  of  any  tribe. 

''  The  Gakhars'  reply  is  that  a  man  can  make  a  testamentary 

disposition  of  property   without    the  consent   of   his   heirs ;  but 

I  am  quite  certain  that  if  a   case   were  to  arise,  the  heirs  ^vould 

'•  not  agree  to  this  view,    if  a  large   share    of   the   property   were 

"SO  treated.     At  present  each  person  asked    the   question   thinks 

"only  of  increasing  his  own  powers  upon   his  estate,   and  answers 

accordingly.    The  Khattars,  Johdras,   Pathans,  Rujputs,  Awans, 

•  Koreshis,  Jats,  Gujars,  Malliars,  Hindus  and  Bhabras  give  the 
"  same  reply  as  the  Gakhars.  Dhunds,  Dhanials,  Jasgam  and 
"  Moghals  repudiate  all  powders  of  making  wills,"  and  it  is  to  be 
noted  that  Gakhars,  Pathans,  Rajputs,  Jasgams,  Jats,  Awans, 
Malliarsy  Hindus  and  Bhabras  and  the  Dhanials  of  the  plains 
stated  that  when  there  were  no  sons,  the  owner  of  an  estate 
could  make  a  gift  of  the  whole  or  any  part  of  his  estate  without 
the  consent  of  his  collaterals. 

Mr.  W.  S.  Talbot,  Jhelum,  Customary  Law,  pages  53 — 54, 
shows  a  great  difference  of  opinion  among  the  various  tribes  as 
to  powers  of  bequest.     Mr.  Talbot  appends  the  following  note:  — 

'•  It  will  be  observed  that  judicial  decisions  notwithstand- 
"  ing,  no  tribe  admits  an  unlimited  power  of  bequest  as  regards 
"ancestral  land,  few  admit  it  even  as  regards  non-ancestral 
"  land,  and  a  limited  power  of  bequest  of  ancestral  land  is 
••asserted  only  by  a  section  of  the  Gakhars  and  Janjuas,  some  of 
"  the   Jats  and  the  Shekhs  and  Phaphras. 

"  The  custom  of  bequest  is  one  of  the  most   fruitful    sources 
of  litigation,  where  it  exists  at  all,  it  is,  I  believe,  a  newdevelop- 

•  mont  due  to  an  incorrect  entry  in  the  old  Riicaj-r-aw^  which 
"the  Courts  have  often  followed  in  their  decisions." 

From  an  examination  of  a  large  number  of  Biwoj-i-ama  I 
am  of  opitiion  that  generally  the  power  of  will  is  much  more 
restricted  than  the  power  of  gift  even  where  there  is  a  ])Ower 
of  gift. 

1  would  answer  the  questions'referred  by  saying — 

(1)     That  under  the    Punjab   Customary   Liiw  there  is  a 
marked  distinction    between  fhe  powei*  of  gift  and 
the  power  of  will. 
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(2)  That  though  the  existence  of  a  power  of  gift  is  a 
strong  point  in  favour  of  the  party  asserting  a 
power  of  will  it  is  not  sufficient  to  relieve  him  of 
the  onus  of  proving  the  existence  of  the  power  of 
will  under  Customary  Law. 

Slst  March  1903.  Chatteiui,   J. — My   learned  colleagues   having  propounded 

conflicting  answers  to  the  questions  referred  to  the  Full  .Bench, 
it  becomes  necessary  for  me  to  decide  which  view  I  should  adopt. 
I  regret  that  I  have  not  time  to  discuss  the  points  for  considera- 
tion at  length,  as  it  is  essential  that  I  should  deliver  my  opinion, 
which  is  fully  formed,  at  once,  before  one  of  my  learned  brothers, 
who  is  about  to  leave  the  Court,  does  so,  as  it  would  make  the 
reference  infructuous. 

Mr.  Justice  Harris  has  in  his  judgment  referred  to  a  case 
in  which  so  long  ago  as  1870  a  wall  was  upheld  by  this 
Court.  Other  decisions  to  the  same  purport  are  cited  in  Ali 
Muhammad  v.  Bulla  (^).  There  is  no  doubt  that,  except  iu  a 
few  cases  which  had  special  features  to  distinguisli  them, 
the  right  of  the  people  of  this  Province  to  make  wills  was 
generally  recognized  by  this  Court  in  its  decisions  up  to  1889, 
the  validity  of  the  will  being  dependent  on  the  facts  of  each  case. 
They  were  never  rejected  on  the  ground  that  wills  were  unknown 
to  Customary  Law  and  opposed  to  it.  This  was  distinctly 
said  in  Sukha  v.  Amira  (2),  and  upheld  in  later  dicisions. 
The  strongest  statement  to  this  effect  is  that  given  at  page  124 
of  Roe  and  Rattigan's  Customary  Law.  It  is  therefore  right 
to  say  that  these  later  decisions  changed  the  current  of  the  earlier 
ones  and  set  it  against  the  recognition  of  wills,  until  Ali  Muham- 
mad V.  Bulla  (^)  was  passed,  which  naturally  has  tended  to  turn 
it  again  in  the  former  direction. 

The  law  of  wills  may  not  have  been  developed  in  Europe 
directly  from  the  law  relating  to  gifts,  but  gifts  and  wills  are 
intimately  connected,  so  that  it  is  difficult  to  conceive  of  a  power 
of  will  without  the  power  of  gift  being  postulated.  What  a  man  is 
not  competent  to  give  away  during  life  he  can  hardly  be  deemed 
to  be  competent  to  give  away  after  his  death.  In  India  wills  have 
been  declared  to  be  developed  out  of  gifts  by  the  high  authority 
of  the  Privy  Council,  and  this  view  is  accepted  in  Mussammat 
Ghulam  Fatima  v.  2hissammat  MnqAudnn  (^),  and  I  agree  with 
Mr.  Justice  Harris  that  this  principle  ought  to  have  due  weight 

(»)  26  P.  iJ.,  1901.        (2)  81  P.  B.,  1893. 
(»)  69  P.  B„  1890. 
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in  all  iiiquii'ies  into  the  question  whether  the  power  of  testation 
exists  or  not.  The  learned  Chief  Judge,  I  also  observe,  is  not 
prepared  to  dispute  the  proposition. 

The  agnatic  principle  of  succession  and  the  right  of  agnates 
to  object  to  alienations  of  cliildless  owners  was  lecognized 
in  several  earlier  decisions  of  Ihis  Court,  but  Customary  Law 
on  the  subject  was  reduced  to  a  system  by  two  distinguished 
Judges  of  this  Court,  Sir  Mcredyth-  Plowden  and  Sir  Charles 
Roe.  The  process  began  with  the  Full  Bench  ruling  in  Gujar  v. 
Sham  Das  (^),  and  may  be  said  to  have  been  completed  when 
the  Full  Bench  decision  in  Boda  v.  Harnam  (2)  was  passed. 
The  principles  enunciated  by  these  learned  Judges  have  been 
since  generally  followed  in  the  subsequent  decisions  of  this  Court, 
but  the  pronouncement  made  against  the  adoption  of  a  daughter's 
son  in  Ralla  v.  Budha  (3),  as  being  against  custom  and  that 
about  wills  being  opposed  to  custom,  have  not  been  so  I'eadily 
accepted,  and  it  is  with  the  latter  that   we  are  now  concerned. 

Where  the  custom  is  positively  against  wills,  i.e.,  where  the 
Uiwaj-i-am  or  Wajtb-ul-arz  declares  them  invalid,  and  there  are 
instances  in  which  wills  have  been  disallowed,  there  is  of  course 
no  difficulty  ;  nor  where  the  right  of  alienation  is  restricted. 
But  where  there  is  plenary  poAver  of  alienation  including  that 
of  gift  but  a  will  is  nevertheless  declared  opposed  to  custom 
though  there  may  be  no  instances  against  it  there  is  more  reason 
for  dissent.  If  such  a  dictum  is  pronounced  merely  on  a  priori 
principles  such  principles  ought  to  be  subjected  to  a  careful 
scnitiny. 

Now  the  grounds  given  in  Sukha  v.  Amira  (^)  and  Fatta  v. 
Jb'aA/im  (^),  do  not  go  further  than  saying  that  there  is  a  dis- 
tinction between  gifts  during  life  and  wills  to  take  effect  after 
death.  But  assuming  that  there  is  a  distinction,  how  does  it 
help  to  show  that  wills  are  opposed  or  repugnant  to  custom  ?  At 
best  the  matter  ought  to  bo  an  open  question  judged  from  this 
point  of  view.  Another  ground  of  distinction  given  in  Mukarrah 
V.  Fa^^a  («)  and  Shad  AU  Khan  v.  Ahdid  Ghafur  Khan  (7) 
is  that  in  an  archaic  state  of  society  there  is  no  machinery  to 
give  effect  to  the  donor's  wish  after  his  death  where  he  has  not 
carried  it  out  during  his  life-time.    This  merely  explains  why 

0)  107  P.  E.,  1887,  F.  B.  (*)  81  P.  U.,  1893. 

(2)    18  P.  R.,  1895,  F.  B.  (*)  15  P.  R.,  1895, 

(»)    50  P.  JR.,  1893,  F.  B.  (»)  88  P.  iJ.,  1895. 
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in  such  a  state  of  society  a  custom  of  testation  -svoultl  not  at  once 
follow  upon  a  custom  of  gift  mfer  i-u-05.  But  wliei'C  there  is  a 
settled  Government  capable  of  enforcing  the  testators'  wish,  the 
ground  as  a  ground  for  retarding  the  practice  of  wills  loses  its 
force. 

The  case  cannot  be  put  stronger  than  this.  In  the  absence 
of  actual  instances  we  should  not  presume  a  power  of  testation 
from  the  existence  of  a  power  of  gift.  But  this  is  very  far  from 
saying  that  wills  are  opposed  to  custom.  The  utmost  we  are 
justified  in  finding  under  such  a  state  of  things  is  that  no 
custom  is  shown  to  exist.  In  the  absence  of  custom  the  personal 
law  of  the  parties  is  to  be  followed.  If  this  is  done  the  power  of 
testation  will  have  to  be  conceded  both  in  the  case  of  Hindus 
and  Muhammadans  though  the  rules  as  regards  the  validity  of 
wills  will  be  different. 

But  instances,  however  valuable  they  may  be  in  proving 
custom,  are  not  absolutely  essential  to  its  establishment.  The 
sanction  of  a  rule  of  Customary  Law  depends  upon  the  consensus 
of  opinion  of  the  body  of  persons  to  whom  such  law  applies  to 
be  bound  by  the  rule.  The  expression  of  opinion  in  such  a  case, 
if  it  is  general,  is  sufficient  proof  of  such  law.  Suppose  the 
members  of  a  tribe  or  the  residents  of  a  locality  unanimously 
declare  that  among  them  a  childless  proprietor  cannot  alienate 
ancestral  property  without  necessity  ?  Will  the  statement  be 
disregarded  if  there  have  been  no  cases  of  such  alienation  ?  Cannot 
the  fact  of  there  being  no  alienation  be  held  sufficient  to  prove 
the  custom  ?  The  remarks  of  Mr.  Justice  Fitzpatiick  in  Pertab 
Singh  v.  Bishen  Singh  (^),  cited  in  Mr.  Justice  Harris's  judg- 
ment, are  also  pertinent  on  this  point. 

Granted  that  in  pre- British  times  wills  were  not  common, 
and  that  there  was  no  agency  to  give  effect  to  them  after  the 
death  of  testators,  does  it  follow  that  no  note  should  be  taken  of 
the  present  state  of  the  commonwealth  ?  If  a  power  of  donation 
is.  known  to  prevail  in  a  certain  tribe,  would  not  the  donor  some- 
times wish  to  postpone  the  operation  of  his  gift  till  after  his 
death  and  the  practice  of  making  of  wills  thus  grow  up  ? 
Would  not  the  fact  that  other  residents  of  this  province  or  of  the 
locality  who  are  governed  by  their  personal  law  exercise  that 
power  have  an  effect  in  creating  a  custom  of  making  wills  ? 
The  state  already  recognises  wills  and  takes  measures  to  give 
effect  to  them,  so  that   facility   for   testators'   making  wills  and 
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for  logatocs  getting  their  legacies  have  great! 3^  increased.  If 
an  ngricuUurist  makes  a  Avill,  probate  or  letters  of  administra- 
tion with  the  will  annexed  can  be  taken  out  without  difficulty. 
In  a  proceeding  for  that  purpose  the  fad  urn  of  the  will  is  alone 
in  issue  and  the  invalidity  would  have  to  be  established  in  a 
separate  suit.  Does  not  this  help  to  evolve  the  custom,  if  it  was 
inchoate  before,  and  develop  it  ? 

The   growth  of  Ihe  law  of  wills  among  Hindus   in   India   is 

an  excellent   illustration  of  the  principle   I   have   stated  above. 

''  When   we  began  to   administer   the   law   in  India,"   says   Mr. 

Justice  Mark  by,    '*   We  did  in  fact  come  in  contact  with  a  people 

■'  amongst  whom   true    wills   were  as  yet  unknown  ;  but  who,    in 

spite  of  their  usual  strict  adherence  to  their  own  laws,  were  by 

no    means   unwilling  to  acquire  this  important  extension  of   the 

1  ights  of  the  present  generation." — Elements  of  Law,  5th  edition, 

Section  791.  Sir  William  Rattigan  says:  "  They  (wills)  owe  their 

•*  origin  to  the  Customary  Law,  and  were  not  improbably  known 

'•  before  the  advent  of  the  British  rule  "  (Science  of  Jurisprudence, 

3jd  edition,  page  112).     By  legislative   and  judicial   recognition 

the  custom  has  developed  into  a  bindiug  law  without  any  express 

enactment  conferring  the  power  of   testation.     See  also  Mayne's 

Hindu  Law,  6th  edition,  pages  621-622. 

This  brings  me  to  the  records  of  custom  and  opinions  of 
Settlement  Officers  quoted  by  the  learned  Chief  Judge  in  his 
judgment.  The  opinions  of  the  Settlement  Officers  are  of  course 
entitled  to  the  highest  respect,  being  those  of  experts  and  relevant 
under  Section  48  of  the  Evidence  Act.  But  it  is  always  permis- 
sible to  look  into  the  reasons  for  their  opinions.  On  the  Avholc, 
I  lind  that  these  records  so  far  from  being  against  the  view  that 
ihc  power  of  will  is  co-extensive  with  that  of  gift  and  is  generally 
found  to  co-esist  with  the  latter,  rather  lend  it  some  support. 
It  must  not  be  forgotten  that  as  the  power  of  gift  is  rather  the 
exception  than  the  rule  amoug  agricultural  communities,  the 
cases  in  which  the  right  to  make  wills  is  found  must,  on  the 
whole,  be  comparatively  rare.  Statements  that  ancestral  property 
cannot  be  willed  away  contrary  to  the  rule  of  descent  prove 
nothing  against  the  limited  right  to  will  claimed  above.  Taking 
these  circumstauccB  into  consideration  the  instances  in  which 
tlio  right  is  recognized  are  rather  numerous  than  otherwise. 
In  Lahoj'c,  Jhelum,  Rawalpindi,  Banhu,  Dcra  Is»nail  Khan, 
Delhi,  Jhang,  Shahpur^  lloshiarpur  and  Rohtiik  wins  are  said  to 
be   allowed  under  c(Ttalu  eircumstaucrs,    Whether  the  i^tatemcnls 
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accord  with  facts  or  uot  they  do  not  support  the  proposition  that 
wills  are  unknown  or  repugnant  to  Customary  Law.  They  rather 
disclose  a  desire  in  the  communities  by  which  the  answers 
are  given  to  avail  themselves  of  the  right  and  in  some  cases  a 
general  acquiescence  in  the  exercise  of  that  right.  They  indicate 
stages  more  or  less  advanced  in  the  development  of  the  custom 
of  making  wills. 

Mr.  Tupper's  remarks  relating  to  testamentary  dispositions: 
being  generally  effected  by  adoption,  gift  or  partition  are  doubt- 
less true,  but  he  admits  that  the  will,  though  foreign  to  the  in- 
digenous system,  has  been  upheld  by  the  Courts.  He  wrote  at  a 
time  when  the  decisions  of  this  Court  were  in  favour  of  the  right 
of  testation. 

i\Jr.  Walker's  observations  show  tliat  in  the  Ludhiana 
District  wills  were  not  in  vogue  at  the  time  he  wrote  the  rejiort. 
Mr.  Wilson,  thoagh  he  thinks  that  there  is  no  true  custom  in 
any  tribe  of  making  wills,  admits  that  it  is  growing.  His  limita- 
tions of  the  powder  to  will  are  undoubtedly  correct,  but  his  opinion 
that  no  will  should  be  held  binding  on  heirs  does  not  clearly 
distinguish  between  the  right  of  testation,  pure  and  simple,  and 
the  power  of  making  valid  dispositions  of  property  by  wills.  Mr. 
Kensington's  remarks  appear  to  show  that  the  questions  relating 
to  wills  were  either  not  understood  or  that  the  answers  were  not 
pix)perly  recorded,  but  not,  1  venture  to  think,  that  wills  arc 
shown  thereby  to  be  repugnant  to  the  sentiments  of  the  people. 
Messrs.  Robertson  and  Talbot  in  their  observations  make  it 
abundantly  clear  that  the  desire  to  make  wills  was  struggling  to 
make  itself  felt  among  the  various  communities  treated  of  in 
their  reports.  The  riwaj  nama  of  the  j^revious  settlement  of 
Jhelum  also  referred  to  wills  and  statements  made  therein, 
whether  correct  in  fact  or  not,  seem  to  shoA^  that  wills  were  not 
mentioned  to  the  people  for  the  first  time  in  the  (juestions  of  the 
Settlement  Officer.  In  fact  among  communities  fo]lo\\ing  tl)( 
Muhammadan  religion  wills  cannot  be  unknown  though  the 
practice  of  making  them  may  be  rare.  I  observe  that  Mr.  .Justice 
Robertson  was  one  of  the  Judges  who  decided  All  Mohammad  v, 
Dnlbi  (1). 

That  wills  are  opposed  tu  Customary  Law  is  a  sweepiji,i: 
remark,  is,  1  think,  shown  by  the  fact  that  in  the  Peshawar 
District  which  is   hardly   more   advanced    than   the   rest   of   ihv 


(1)  26  P.  i?.,  1901. 
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Punjab  and  in  wlilch  the  agnatic  principle  is  in  fall  force,  'so  mucli 
so  that  oven  the  right  of  the  widow  to  hold  her  husband's  land 
for  life  has  not  been  fully  formed  in  some  sections,  of  the  people 
(see  i-emarks  in  Man  Busy.  Miissammat  Shah  Wasim  (i),  at  pages 
126-127  and  Tapper's  Customary  Law,  Volume  2nd,  page  237),  the 
right  of  alienation  of  the  male  proprietor  in  possession  appears  to 
be  admitted  in  many  tribes  and  the  right  of  making  wills  in 
full  forc3.  See  Rahnnf  v.  Azimnlla  («),  Kalandar  Khan  v. 
Attaulla  {''),finAShad  AU  Khan  y.  Ahdul  Ghafur  Khan  (^).  I 
think  these  cases  show  the  danger  of  deducing  principles  of 
Customary  Law  on  purely  theoretical  grounds  because  they 
appear  to  be  logical. 

Is  not  the  case  of  the  Punjab  agriculturist  a  parallel  one  to 
ihat  of  the  Hindus  of  Lidia  ?  He  may  be  slow  in  his  ideas,  but 
living  as  he  does  under  a  civilized  Government  he  must  progress 
to  some  extent  in  legal  notions.  Accordingly  we  find  him 
struggling  to  acquire  the  right  of  testation  as  the  previous  deci- 
sions of  this  Court  show.  Does  not  the  action  of  this  Court  in  its 
later  decisions  stem  the  tide  of  progress  and  put  back  the  custom 
to  the  state  it  was  in  at  the  advent  of  the  British  rule  ?  Consider- 
ing also  that  the  right  of  will  in  all  cases,  where  the  right  of  gift 
i'ntei-  vivos  was  proved  was  conceded  in  the  earlier  decisions,  did 
not  the  later  decisions  inflict  a  hardship  on  testators  and  ^their 
legatees  ? 

Speaking  of  progressive  societies  Sir  Henry  Maine  says : 
"  With  respect  to  them  it  may  be  laid  down  that  social  necessities 
*' and  social  opinions  are  always  more  or  less  in  advance  of  law. 
"  We  may  come  indefinitely  near  to  the  closing  of  the  gap  between 
"  them  but  it  has  a  perpetual  tendency  to  re-open.  *  *  The 
"  greater  or  less  happiness  of  a  people  depends  upon  the  degi'ee 
"  of  promptitude  with  which  the  gulf  is  narrowed."  Ancient 
Law,  15th  edition,  page  24.  The  remarks  of  Mr.  May  no  on  the 
bearing  of  decisions  of  PJnglish  Judges  on  the  Hindu  Law  are 
also  very  prominent  on  the  same  .subject.  After  speaking  of  the 
manner  in  which  the  Pundits  attached  to  the  Courts  in  the  early 
days  of  British  rule  interpreted  the  texts  of  Sanskrit  law  with 
reference  to  the  existing  state  of  society,  and  pointing  out, 
that  when  translations  of  the  texts  became  available  to  English 
Judges  those  opinions  were  set  aside  and  the  literal  wording  of 
tho  texts  acted  on,  ho  goes  on  to  say  :   "  The  fact  really  was  that 


C)  UP.  i?.,  1800.  (=»)  44  P.  /?.,  1897. 
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"the  law  liad  outgrOAvn  the  authorities.  Native  Judges  would 
"  have  recognized  the  fact.  English  Judges  were  unable  to  do 
"  so.  *  *  The  consequence  was  a  state  of  arrested  progress  in 
*'  which  no  voices  were  heard  unless  they  came  from  ilio  tomb.  " 
Hindu  Law  and  Usage,    6th  edition,  page  44.. 

I  think  we  should  avoid  this  mistake  bj  taking  coejnizance 
of  actual  facts  instead  of  being  Bwsycd  by  theories,  even  ihcnoh 
they  may  be  strictly  logical,  or  by  considerations  affecting  tlu- 
symmetry  of  the  customary  system.  It  is  impossible  to  deny  in 
the  face  of  tlie  recorded  decisions  that  the  custom  of  making  wills 
is  springing  into  existence  more  or  less  slowly  in  all  parts  of  the 
Punjab,  or  to  ignore  the  analogy  between  the  growth  of  wills  by 
custom  among  Hindus  and  their  incorporation  in  Hindu  Law,  and 
the  growth  of  wills  among  people  governed  by  the  Customaiy 
Law  of  the  Punjab.  This  being  so,  I  have  no  difficulty  in  agree- 
ing with  the  following  remarks  in  AIi  Mnlia7nmad  v.  DuUa  (^). 
"  While  it  is  the  duty  of  our  Courts  to  respect  all  well  established 
''  custom  it  is  surely  not  to  be  held  that  progress  is  not  to  be  re- 
"  cognized  or  that  developments  inseparable  from  civilization  are 
"  to  be  rigidly  disregarded.  It  appears  to  us  that,  seeing  tbat 
^'  testation  is  recognized  by  the  law  of  the  land  where  it  is  clearlv 
'*  shown  that  a  large  power  of  alienation  exists,  and  that  the 
"  community  within  which  it  exists  asserts  a  corresponding  power 
*'  of  disposition  by  will,  the  mere  fact  that  before  the  introduc- 
*'  tion  of  law  and  order  wills  were  not  made  because  to  make 
*•  them  was  futile  seeing  that  testators  could  not  ensure  their 
"  being  carried  out,  is  not  sufficient  ground  upon  Nvhich  to  hold 
"  that  the  custom  is  not  recognized  now."  The  remarks  of  their 
Lordships  of  the  Privy  Council  in  Tagorc  v.  Togore  (^),  and  those 
of  Lord  Wensleydalo  in  Mirelionse  v.  litnnell  {^),  cited  with  ap- 
proval by  them  in  their  judgment  at  page  808,  regarding  the 
application  of  established  legal  principles  to  cases  presenting  new 
combinations  of  facts,  ought  to  be  borne  in  mind  in  this  connection. 

Again,  what  is  meant  by  saying  that  wills  are  unknown  and 
repugnant  to  Customary  Law  ?  Is  it  meant  that  all  wills,  among 
people  governed  by  that  law,  are  void  and  have  no  legal  effect  ? 
But  as  already  pointed  out  the  Probate  and  Adu)inistration  Court 
would  admit  such  a  will  to  probate  if  the /acfum  is  established, 
leaving  the  party  opposing  it  to  establish  its  invalidity  in  a  sepa- 
rate suit.     The    danger  of  holding  it  void  may  also  be  illustrated 


(0  20  P.  R.,  1901.         {"-)  9  Beng,  L.   /?.,  377. 
(^)  I  CI,  and  Fin,,  546. 
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by  a  concrete  case.  Suppose  a  male  owner  governed  by  Customary 
Law,  who  Is  without  agnatic  relations  or  other  heirs,  leaves  his 
land  to  a  dear  friend,  or  a  person  brought  up  by  him  from  child- 
hood who  has  served  him  through  life,  by  will,  being  unwilling 
to  part  with  the  ownership  during  life.  Is  it  meant  that  any 
stranger  can  forcibly  possess  himself  of  the  land  on  the  owner's 
death  and  that  claim  of  the  legatee  must  fail  as  the  will  is  a  dis- 
position of  property  unknown  or  opposed  to  custom  'f  Can  this 
be  affirmatively  laid  down  ?  This  is  by  no  means  an  imaginary 
case  but  ctin  happen  any  day.  The  facts  of  Ganeska  v. 
(lanpat  (')  are  analogous. 

'I'lie  necessity  for  delivery  of  possession  in  cases  of  gift  is,  no 
doii!>t,  a  point  of  difference  l^etweon  gifts  and  wills  and  is  laid 
stress  oil  by  the  learned  Chief  Judge.  Sir  Charles  Roe,  in  his  book 
on  Tribal  Law,  says  on  this  point:  "  Possibly  if  it  were  found  that 
•  l)y  tU'3  custom  of  any  tribe  a  delivery  of  possession  was  essential 
"  to  the  validity  of  a  gift  inter  vivoSf  it  might  be  considered,  in 
'*  the  absence  of  evidence  on  either  side,  that  it  was  a  fair  presump- 
'*  tion  that  it  recognized  wills  also,  but  as  already  stated,  as  long 
'•  as  possession  is  essential,  there  can  be  no  power  of  gift  by  will." 
But  the  true  bearing  of  delivery  of  possession  in  cases  of  gift 
appears  to  be  exaggerated  in  the  above  passage.  Delivery  of 
possession  is  necessary  under  the  Hindu  Law  as  well,  but  it  has 
been  pointed  out  by  their  Lordships  of  the  Privy  Council  that 
there  is  nothing  very  peculiar  in  this  as  the  rule  holds  good  with 
reference  to  the  donor  only.  A  voluntary  conversance  cannot  be 
enforced  if  it  has  not  been  completed  but  once  completed  it  becomes 
irrevocable.  As  against  third  parties  where  the  donor  has  done 
all  that  was  in  his  power  to  complete  the  gift  the  fact  that  posses- 
sion has  not  been  given  is  no  answer  to  a  suit  by  the  donee  against 
ach  party — Kali  Das  v.  Kunhaya  Lai  (^).  I  do  not  think  the  rule 
as  to  delivery  of  possession  in  case  of  gifts  under  Customary  Law 
is  different  and  in  a  case  like  that  decided  by  the  Privy  Council 
the  result  would  not  have  been  different  had  Customary  Law 
applied.  It  would  seem,  therefore,  that  what  is  regarded  as  the 
great  stumbling  block  in  the  way  of  wills  and  gifts  being  treated 
on  the  same  footing  does  not  offer  any  real  difficulty  in  our  doing 
so.  Sir  Charles  Roe  further  says  that,  "  The  reason  why  their 
'•  Lordships  of  the  Privy  Council  'engrafted*  wills  on  Hindu 
"  Ijaw  was  that  they  found  nothing  in  that  law  radically  op- 
'•  posed  to  them."  The  passage  previously  quoted,  which  follows 
')  198  P.  72.,  188D.         (»)  Z.  L.  /?.,  XI  Calc,,  121,  ~" 
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tills,  apparently  explains  the  difference  in  Oastomary  Law 
which,  in  the  opinion  oE  the  learned  author,  makes  a  similar 
pmcess  in  respect  of*  wills  inapplicable  to  that  law»  hut  as  shown 
above,  the  difference  does  not  really  exist. 

Sir  Charles  Roe  admits  that  wills  may  be  made  in  respect  of 
acquired  property  (page  125).  If  so,  Customary  Law  is  not 
against  wills  relating  to  such  property  and  recognises  wills  so 
far.  He  appears  in  this  passage  to  practically  give  up  his  posi- 
tion that  wills  are  unknown  or  repugnant  to  that  law,  and  his 
objection  to  wills  would  seem  to  have  reference  more  to  the 
nature  of  the  property  denlt  with  by  wills  than  to  the  act  of 
testation  itself. 

I  do  not  fear  any  such  evil  consequences  from  wills  and  gifts 
lieing  put  on  the  same  footing  as  is  apprehended  b}'  the  learned 
Chief  Judge.  As  my  brother  Harris  points  out  when  a  power 
of  gift  is  admitted  all  the  mischief  is  done.  A  gift  to  a  stranger 
is  surely  as  repugnant  to  the  agnates*  as  a  bequest  is.  Possibly,  as 
the  former  says,  the  number  of  gifts  away  from  the  agnates  will 
increase  if  wills  are  permitted,  but  on  the  other  hand  the  hard- 
.ship  of  parting  with  his  property  in  his  life-time  which  the  exist- 
ing distinction  entails  on  the  owner  of  the  property  will  disappear. 
It  is  the  same  to  the  agnates  whether  thej'  have  to  contest  a  will 
or  a  gift.  If  there  is  no  power  of  alienation  they  equally  succeed 
whether  it  is  made  in  this  form  or  in  that.  If  the  power  exists 
they  must  lose  in  either  case.  Possibly  they  will  be  better  able 
to  contest  a  will  as  the  testator  will  not  bo  alive  to  help  his 
legatee.  The  reference  to  a  greater  exercise  of  the  power  in 
respect  of  acquired  property,  as  to  which  a  plenary  right  to 
gift  is  generally  admitted,  is  disposed  of  by  the  above  considera- 
tions. A  community  which  allows  adoptions  and  gifts  cannot 
be  materially  prejudiced  by  the  change  in  their  customs  if  wills 
are  treated  like  gifts. 

It  is  true,  as  Mr.  Justice  Harris  remarks,  that  in  certain 
judgments  of  1895  and  189cS  I  went  back  somewhat  on  my 
opinion  in  Ganesha  v.  Gnnpat  {})  in  which  I  held  that  wills 
and  gifts  are  on  the  same  footing.  But  the  difference  is 
perhaps  more  apparent  than  real.  In  Ganeslia  v.  Giin2')at  (^), 
the  parties  were  Khatris,  and  I  held  the  will  to  be  good 
under  Hindu  Law  in  the  absence  of  proof  of  custom  that 
wills  were  prohibited  among  the  parties'  caste,  the  onus  of  proof 
of  which  I    laid   on   the   defendants.     I,   no    doubt,  indirectly 

(»)  198  P.  R.,  1889. 
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expressed  the  opinion  that  objections  to  alienation  based  on  tribal 
custom  apply  equally  to  wills  and  gifts.  Subsequently  when  the 
current  of  rulings  of  this  Court  had  established  a  distinction 
between  wills  and  gifts  under  Customary  Law,  I  pointed  out 
in  several  judgments  the  essential  features  of  ihat  distinction, 
and  enforced  it  mainly  because  I  did  not  wish  to  create  a  con- 
flict of  opinion  in  the  Court  and  the  consequent  uncertainty  of 
title  among  the  people.  But  now  that  a  discordant  note  has 
l)cen  clearly  struck  in  .1//  Muhammad  v.  Bulla  (^),  the  matter 
lias  to  be  examined  and  decided  on  its  own  merits  irrespective 
of  mere  weight  of  autlioiity.  I  have  no  difficulty  in  acting  on 
my  former  opinion  which  I  never  really  abandoned  but  merely 
put  aside  for  the   sake  of  consistency  in  the  Court's  judgments. 

The  view  that  gifts  and  wills  stand  on  the  same  footing  as 
regards  the  onus  of  proof  of  their  validity  is  opposed  to  the 
'tpinions  of  two  such  eminent  Judges  as  Sir  Meredyth  Plowden 
and  Sir  Charles  Roe,  and  one  might  well  hesitate  to  differ  from 
them  were  it  not  that  very  distinguished  experts  also  are  ranged 
on  the  other  side.  Mr.  Justice  Smyth,  who  was  perhaps  the  first 
to  bring  into  prominence  the  agnatic  principle  of  succession  and 
the  restrictions  on  alienation  in  Customary  Law  in  this  Court 
and  whose  knowledge  of  that  law  was  profound,  Mr.  Justice 
Jb'itzpatrick,  and  above  all  Sir  William  Kattigan  support  the 
doctrine  that  the  right  of  testation  is  co-extensive  with  that  of 
gift  inter  vivos.  Extracts  from  the  judgment  of  the  two  former 
and  from  the  Digest  of  Civil  Law  by  the  latter  have  been  gi\en 
by  Mr,  Justice  Harris  and  there  is  no  occasion  to  repeat  them 
here. 

Of  course  if  the  indications  are  clear  that  there   is  absolutely 
nu  custom  as  respects  wills,  the  provisions   of   the   personal   law 
will  have  to  be  followed.     But  custom  is   the  primary  rule  of 
decision,  and  we  are   here  considering  a  question  relating  to  Cus- 
tomary Law.   To  say  that  the  onun  of  proving  that  the  rule  relating 
Vo  gifts  is  different  from  that  relating  to  wills  lies  on  the  person 
asserting  the  proposition  is   merely  to  say    that   the   probabilities 
arc  that  the  rule  is  the  same  for    both,  which  seems  to    be    borne 
out  by  what  has  been  stated  above. 

To  sum  up  1  am  of  opinion  that — 

1.     There   is  no   sutficient  ground  lor  holding  thut   wiiiK 

are  opposed  or  repugnant  to  the  Customaiy  Law  of 

the  Punjab  however  they  might  be  rai'e  or  unknown. 

(»)  26  l^  /?.,  1901,  ■ 
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2.  Where  a  custom  of  gift   exists,   a   custom   of  making 

wills  is  likely  to  come  into  existence,  and  there  arc 
indications  that  in  the  Punjab  among  persons 
governed  by  Customary  Law  such  a  practice  has 
been  growing  for  a  considerable  tiriic  and  has  been 
recognized  as  not  contrary  to  custom  in  many 
decisions  of  this  Court. 

3.  The  Court  should  keep  in  view  the  altered   condition- 

of  society  after  fifty  years  of  British  rule  and  the 
trend  of  public  opinion  at  the  present  day  in 
deciding  the  question  whether  wills  are,  or  are  not, 
opposed  to  Customary  Law. 

4.  Analogy,  common  sense  and  considerations  of  general 

convenience  nppear  alike  to  require  that  wills  and 
gifts  should  be  put  on  the  same  footing  in  Cus- 
tomary Law  as  they  are  in  Hindu  Law  with  which 
the  former  law  has  many  affinities. 

I  would  accordingly  reply  to  the   questions  referred    to   the 
Full  Bench  in  the  terms  proposed  by  Mr.  Justice  Harris. 

3l8^  March  1903.  Clari:,  C.  J.— -The  case  is  returned  to  the  Divisional    Bench 

for  disposal  with  reference  to  the  replies  of  the   majority   of   the 
Full  Bench. 
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No.  49. 

Before  Mr.  Justice  Anderson  and  Mr.  Justice  Roheitson. 

LAL  GHAXD,-(PLAmiFF),— APPELLANT, 

Ve7'siis, 

MUSS AMxMAT  THAKUR  DEVI  AND  OTHERS,- 

(Dependants),— RESPONDENTS. 

Civil  Appeal  No.  695  of  190O. 

Hindu  Law  ^-Marriage — Marriage  of  a  minor  Hind  ti  widow  hg  cliadar 
andazi — Consent  of  lawful  guardian  to  suc^i  marriage  necessary  —Presumption 
of  legality  of  marriage — Khairis  of  Lahore— Act  XV  oj  1856. 

Held,  that  among  bigli  caste  Ilmdus,  residents  of  cities,  wiioro  a 
Hindu  widow  remarries  and  the  parties  to  such  marriage  (claiming  to  take 
advantage  of  the  provisions  of  the  law  enunciated  by  Act  XV  of  1856), 
have  gone  through  the  form  of  marriage  knov^'n  as  cliadar  andazi  with  the 
full  inteution  of  constituting  their  union  into  a  full  and  complete  legal 
marriage  and  do  in  fact  thereafter  live  as  husband  and  wife,  no  interpre- 
tation of  Hindu  Law  or  custom  forbidding  such  remarriage  can  avail  to 
prevent  such  persons  from  contracting  a  legal  marriage  or  is  relevant  to 
show  that  ?Tich  a  marringe  is  invalid,  but  in  this  case  where  the   widow  na^ 
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a  minor  ^\  lieu  the  inarn'a,c;e  was  .illoo;e(l  to  have  been  contracted,  and  no 
proper  consent  by  her  legal  guardians  had  been  given,  and  she  herself 
repudiated  the  alleged  marriage,  held  that  the  allegod  marringo  was  not  a 
legal  and  valid  marriage  binding  her. 

Although  among  high  caste  Hindus  it  is  essential  to  the  factum  of  a 
marriage  that  certain  rites  and  ceremonies  should  be  performed  without 
which  the  relationship  between  the  pai'ties  does  not  constitute  a  marriage 
valid,  it  is  not  necessar}^  for  the  validity  of  a  marriage  by  a  Khatri  widow 
tliat  all  the  usual  ceremonies  which  have  to  be  performed  in  the  case  of  a 
Khatri  girl  on  her  first  marriage  sliould  bo  performed,  and  in  such  cases 
if  the  parties  go  through  such  ceremonies  as  they  can  reasonably  arrange 
for,  and  clearly  and  unequivocally  express  their  intention  to  enter  into  the 
marriage  relation  with  each  other  and  as  a  fact  thereafter  live  together 
as  husband  and  wife,  such  a  union  is  a  valid  marriage. 

Bai  Diwili  V.  Moti  Karaoyi  ('),  Lachman  Kaur  v.  MarJan  Singh  (*), 
Biiiulahiin  Chan  h-n  Kannokar  v.  Ghuni>-a  KuvmoTcar  ('^)^  Fakir  (Janda  v. 
Oinji  {*),  Chanila  Siu'jh  v.  Me'a  ('•'),  Himira  v.  Sandar  (*),  Lachu  v.  Dal 
Singh  (" ),  Hakim  v.  Jagnt  Singh  (S),  and  Pirthi  Singh  v.  Bhola  (^),  referred 
ro.  Khushil  Chand  Lai  Chand  v.  Bii  Mo>ii(^"),  Mai  C hand  Kuher  v. 
niiudhia  (>>),  Dina  v.  Karm  Chand  {^"),  Bhaoni  v.  Maharaj  Singh  C), 
Brindavana  v.  Radhnmani  ('^),  and  Karain  Dts  v.  Mussammat  Gar  Devi  ('^), 
'listingnished. 

FnrlJier  appeal  from  the  decree  of  Uai  Bahadur  Lala  BiUa  Mai, 
Divisional  Judge,  Lahore  Division,  dated  2Gth  July  1899. 

Gaiipat  Rai,  for  appellant 

Dhanraj  Shah  and  Gobind  Ram,  for  respondents. 

The  JLid^raent  of  the  Courfc  v.^as  delivered  by 

RoHERTsox,  J. — The  facts  in  this  case,  as  found  by  the  first  17^^  II arch  1903 
Court  and  acquiesced  in  by  the  learned  Divisional  Judge,  are  as 
follows.  The  parties  are  Khatris.  Mussammat  Thaturi,  defend- 
ant, became  a  widow  some  four  years  before  suit,  she  must  then 
have  been  quite  a  young  g^irl.  Some  time  after  her  husband's 
fleath,  according  to  plaintiff  Lai  Chand,  she  became  his  mi.stross. 
On  the  31.8t  May  1897  at  Ram  Kund,  a  shrine  near  Rawalpindi, 
the  ceremony  of  marriage  by  chadar  andazi  was  gone  through  ; 
some  days  afterwards  the  girl's  parents  obtained  possession  of 
her  person   under   a   warrant   and  took  her  away.     The  Courts 

(»)    J.L.  JJ.,  XXII  Bom.,  500.  («)  87  P.  /?.,  1898. 

C-)  /.  r>.  72.,  rn/ .4ii.,  143.         (")  20  p. /?.,  is83. 

(*)    [.  L.  /?.,  XII  Crt/r.,  140.  (•»)  I.  L.  R.,  XI  Bom.,  247. 

CM    7".  L.  P.,  XXH  B-^'n.,  277.         ('')  I.  L.  R.,  XXII  Bom.,  812. 
(=^  W3  P.  R,  1807.  (  '  •-)  r)2  P.  /i\.  1800. 

(«^)  13  P.  /?.,  1808.  CO  r.  L.  «.,  I II  AIL,  738 

(■)  93  P.  R.,  189G.  (' *)  /.  l^.  /?.,  X/l  Mad.,  73. 

('")  64  P.  R.,  l^H 
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have  also  found  on  the  evidence  that  the  girl  was  under  eighteen 
when  tlie  suit  was  brought,  Doctor  Ccate's  evidence  being  that 
about  two  months  after  the  cliadar  nndazi  ceremony  the  girl 
was  between  1 4  and  16,  and  Dr.  Bielby  (a  lady  doctor)  that 
she  was  between  15  and  16  ;  Lai  Chand  now  sues  for  the  custody 
of  Mussammat  Thakuri,  his  alleged  w^ife. 

There  is  no  doubt  that  the  cJiaiar  andazi  ceremonj-  took 
place,  a  Brahman  being  present  and  assisting  in  the  ceremony, 
but  the  girl  now  says  she  was  not  a  consenting  party,  that  she 
was  a  minor  and  her  parents  did  not  consent,  and  that  there  was 
no  valid  mnrriage. 

We  accept  the  finding  that  the  chodar  andazi  ceremony  did 
lake  place,  and  we  think  that  there  is  nothing  to  show  that  at  the 
time  the  girl  was  not  a  consenting  party.  There  were  several 
witnesses  present,  one  an  Honorary  Magistrate  cf  Rawalpindi, 
and  the  girl's  own  admissions  tend  to  show  that  she  was  a  con- 
senting party,  but  afterwards  when  with  her  own  relations, 
changed  her  views.  The  plaintiff  now  sues  for  the  custody  of 
his  alleged  wife,  and  we  have  first  to  consider  whether  the 
ceremony  gone  through,  the  parties  being  Khatris  and  the  girl  a 
widow,  constituted  a  valid  marriage  or  not. 

We  must  point  out  in  the  first  place  that  both  the  lower 
Courts  have  a  little  misunderstood  the  effect  of  Act  XV  of  lS56in 
this  connection.  That  statute  was  enacted,  as  cited  in  the  pre- 
amble, at  the  instance  of  "  many  Hindus  "  who  considered  the 
view  accepted  by  some  forbidding  remarriage  to  be  an  incorrect 
exposition  of  Hindu  Law  and  it  lays  it  down  that — 

'*  No  marriage  contracted  between  Hindus  shall  be  invalid, 
•'  and  the  Issue  of  no  such  marriage  shall  be  illegitimate  by 
"  reason  of  the  woman  having  been  previously  married  or  betrothed 
"to  another  person  who  was  dead  at  the  time  of  such  marriage, 
*'  any  custom  and  any  inlerpretationof  Hindu  Law  to  the  contrary 
*'  notwithstanding." 

Section  .5  of  the  Punjab  Laws  Act  provides  that  («)  in 
question  regarding  ....  marriage. .  . .  the  rule  cf  decision  shall  be 
any  custom  applicable  to  the  parties  ....  which  has  not  been 
declared  void  by  competent  authority ;  (h)  the  personal  laws  of 
the  parties  ....  except  in  so  far  as  such  law  has  been  altered  or 
abolished  by  legislative  enactment. 

Section  1  of  Act  XY  of  1856  deals  specifically  with  both 
points  and   declares   void   any   custom,   or   any  interpretation  of 
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Hindu  Law  forbiddiiif)  the  lemaiTiagc  of  widows,  so  that  it  is 
clear  that  wlicre  a  Hindu  widow  desires  to  remairj,  no  custom 
and  no  interpretation  of  the  Hindu  Law  can  avail  to  prevent  her 
from  contracting  a  legal  marriage,  and  this  was  accepted  5\s  a 
correct  interpretation  of  the  law  by  counsel  :or  the  respondent. 

In  cases  such  as  those  quoted  in  the  judgment  of  the  learned 
Divisional  Judge,  the  question  whether  remarriage  was  recog- 
nized by  custom  was  relevant  as  showing  the  intention  of  the 
parties.  In  endeavouring  to  establish  the  legitimacy  of  the 
children  resultfng  from  the  union  of  a  Hindu  widow,  if  the 
custom  could  be  establislisd,  that  would  be  conclusive  in  favonr 
of  legitimacy.  But  the  fact  that  there  was  a  custom  obtaining 
of  going  through  a  certain  ceremony,  recognized  by  all  the 
brotherhood  as  not  constituting  marriage,  and  not  intended  to 
cmstitut'i  marriage,  would  be  relevant  as  showing  that  the  parties 
did  not  intend  to  constitute  their  union  into  anything  more  than 
a  kind  of  recognized  concubinage.  The  judgment  in  Mnssammat 
Bundo  V.  Mussammat  Lochmi  omd  another  Q)  does  not  discuss 
the  effect  of  Act  XV  of  1856,  and  it  was  assumed  in  that  case 
that  the  form  of  marriage  resorted  to  not  being  held  to  be  a 
marriage  according  to  cuslom,  the  paitics  were  only  united  to  the 
extent  recognized  by  custom  and  only  intended  such  a  connexion, 

In  Nttnak  v.  Bita  JJitta  {'^)  there  was  also  no  discussion  of 
Act  XV  of  1856,  and  it  was  held  that  the  woman  whose  alleged 
marriage  was  in  question  in  that  case  was  not  a  wife  bat  a  mis- 
tress ;  no  doubt  this  view  was  coiTcct  in  that  case,  as  in  many 
cases  high  caste  Hindus  would  prefer  to  contract  a  relationship 
amounting  to  a  sort  of  glorified  concubinage  rather  than  brave 
the  views  of  their  caste  fellows  and  assert  their  right  to  marry  a 
widow. 

The  judgment  in  L'^'ua  and  another  v.  Ka>m  Cltand  (')  is 
discussed  lower  down. 

These  rulings  ai-c  therefore  not  really  in  point.  Here  wo  have 
not  a  case  in  which  it  is  sought  to  set  up  the  legitimacy  of  the 
offspring  of  a  certain  union,  but  a  case  in  which  the  parties  to  a 
marriage  are  alleged  to  have  gone  through  a  foi*m  of  man-iage 
with  the  full  intention  of  constituting  their  union  into  a  full  and 
complete  legal  marriage  claiming  to  take  advantage  of  the  clear 
provisions  of  law  in  favour  of  suoh  unions  contained  in  Act  XV 


(1)  113  P.  B.,  1885.  CO  S  P.  U.,  1803. 

(•^)   o2  r.  R.,  isoy. 
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of  1856.  Clearly  no  interpretation  of  law  and  no  custom 
forbidding  remarriage  is  altogether  relevant  to  show  that  the 
marriage  is  invalid ;  such  evidence  may  be  relevant  for  other 
purposes,  as  showing,  for  instance,  what  the  real  intention  of  tiie 
parties  was,  but  it  could  not  be  sufficient  to  override  a  clear  in- 
tention of  the  parties  to  enter  into  a  marriage  as  they  are  entitled 
to  do  hy  express  law. 

Section  G  of  Act  XV  of  1856  provides  that  whatever  words 
spoken,  ceremonies  performed  or  engagements  made  on  the  marri- 
age of  a  Hindu  female,  who  has  not  been  previously  married,  are 
sufficient  to  constitute  a  valid  marriage  shall  have  the  same  effect 
in  the  case  of  a  Hindu  widow.  This,  it  is  contended  by  counsel 
for  the  defendants,  lays  down  that  no  marriage  of  a  widow  could 
be  valid,  unless  performed  in  the  same  way  as  the  marriage  of  a 
girl  previously  unmarried  in  the  same  caste  ;  but  this  section 
clearly  does  not  go  so  far.  It  is  an  enabling,  not  a  disabling 
section.  If  this  were  to  be  held  it  would  ir  many  cases  make 
the  Act  into  a  dead  letter,  for  a  widow  in  a  community  holding 
strictly  to  the  view  that  remarriage  of  widows  was  entirely  inad- 
missible might  well  find  it  quite  impossible  to  have  her  remar- 
riage performed  with  all  the  rites  and  ceremonies  adopted  among 
them  in  the  case  of  a  first  marriage. 

We  will  proceed  to  consider  the  authorities  as  to  what  i« 
necessary  to  constitute  a  marriage  apart  from  widow's  marriage, 
as  they  have  certainly  a  bearing  on  the  point  at  issue  which  really 
is,  "  did  the  ceremony  gone  through  and  the  engagements  entered 
*'  into  constituc  a  valid  marriage." 

In  Bai  Viwali  v.  Moti  Karson  (i),  it  was  laid  down  that 
where  the  evidence  was  sufficient  to  prove  that  some  of  the  cere- 
monies usually  performed  on  such  occasions  were  performed,  the 
presumption  would  be,  until  the  contrary  was  shown,  that  all 
necessary  ceremonies  had  been  performed.  This  does  not  appear 
to  be  exactly  in  point,  but  in  that  case  the  marriage  of  a  minor 
held  to  have  been  actually  performed ,  was  held  to  be  complete, 
although  without  the  consent  of  the  minor's  guardian. 

In  Khiishal  Ghand  Lai  Ghini  v.  Bii  Muni  (^)  all  that  ap- 
pears to  have  been  decided  was  that  a  marriage  actually  performed 
through  the  agency  of  the  mother,  in  the  case  of  a  minor,  was 
not  void,  because  the  father  denied  his  consent,  the  doctrine  of 
factum    valet    being   applied.     It     was   pointed    out    that    the 


(1)  I.  L.  B.,  XXll  Bom,  509.  (==)  I.  L.  iJ„  XI  Bom.,  247. 
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marriage  of  his  daiigbtcr  was  a  diily^  not  merely  a  privilege  on 
tlio  part  of  the  father  under  Hindu  Law.  This  view  was  followed 
in  Mid  Chanel  Kuher  v.  Bhudhia  (^)  in  which  judgment,  at 
page  818,  it  is  remarked,  "  the  circumstance  that  remarriage  is 
'•  permitted  by  the  rules  of  the  caste  is  irrelevant  in  the  decision 
"  of  the  question  of  the  validity  of  the  marriage." 

In  the  judgment  in  Lachniiii  Kaur  v.  Mardau  ISlngh  ('),  it 
was  held  that  evidence  having  been  given  of  a  marriage  between 
one  Aman  Singh  and  the  widow  of  his  cousin,  it  must  be  held 
that  the  marriage  must  be  presumed  to  be  valid  until  the  con- 
trary was  proved,  and  the  case  was  returned  for  decision  as  to 
Avhether  the  marriage  was  invalid  by  custom  by  reason  of  the 
relationship  of  Aman  Singh  to  the  widow's  former  husband. 

The  case  of  iJuia  and  another  v.  Karam  Chand  and  others  (^) 
is  not  in  point,  because  in  that  case  it  was  clearly  found,  page 
*J17,  that  "  It  was  not  the  intention  of  the  parties  that  their  union 
•'should  be  marriage,  and  it  is  not  really  contended  that  there 
"  was  any  other  intention  than  that  the  woman  should  be  the 
*•  dharel  or   concubine  of  Bhagat  Ram." 

The  judgment  in  Bhaoni  v.  Maharoj  Singh  (*)  is  not  much 
in  point,  it  being  merely  held  in  that  case  that  the  so-called 
gandharj^t  form  of  marriage  really  only  amounted  to  concubin- 
age, and  was  so  auderstood  and  intended  by  the  parties  to  it. 

Much  the  same  is  to  be  said  of  the  judgment  in  B  rind  a- 
vana  v.  Radhamnni  (^),  which  also  dealt  with  a  marriage  in  a 
gandharca  form.  The  marriage  so-called  was  then  between  a 
Khatri  and  a  Sudra.  Their  Lordships,  in  that  case,  found  that 
the  intention  to  become  husband  and  wife  was  wanting,  and  they 
remark  at  page  76,  "  that  the  marriage,  if  any,  was  not  contracted 
"in  the  prescribed  form,  and  that  the  intention  to  constitute  the 
*'  relation  of  husband  and  wife,  which  the  observance  of  that 
*'  form  is  designed  to  indicate,  was  wanting." 

The  judgment  in  Narain  Das  v.  Mussammat  Our  Devi  (^) 
does  not  appear  to  us  to  have  a  very  direct  bearing  on  this  case. 
In  that  case  the  marriage  of  a  young  girl  not  completed,  made 
by  a  mother  in  opposition  to  the  will  of  the  father,  and  itself 
found  to  be  unnecessary  and  unsuitable,  was  held  to  bo  void. 

Our  attention  was  directed  by  counsel  for  the  appellant  to  a 
passage  at  page  45  of   Morley's  Digest,   Volume  II,  published  in 

{')  I.L.  12.,  XXH  Bom.,  812.  (*)  /.  L.  li.,  Ill  All,,  7'38. 

(»)  /.  L.  R.,  Vni  All.,  143.  {")  I.  L.  K.,  xn  Mad.,  73. 

C)  52  P,  R.,  1899.  (•»)  CI  P,  i?.,  1884. 
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1849,   giving    the  reply  of   the    Pandits   to   certain   questions   as 
follows  : — 

10th  QuetHon.—la  there  any  pariiciilar  form  of   marriage   by 
the  Hindu  Law  ? 

Ansiver. — There  are  eight  forms  of  marriage  by  the  law. 

11th  Quest i on. ^Would  a  marriage  be  good  if  not  celebrated 
according  to  one  or  other  of  these  eight  forms  ? 

^«5tt'er. -The  eight  forms  are  mere  forms  and  cercmouies. 
The  marriage  is  constituted  by  the  persons  saying,  *'  I  maiTy,  &c., 
"  and  agreeing  to  marry.  It  is  the  contract  of  marriage,  which  is 
"  the  essence  of  it."  In  Strange's  Hindu  Law,  Volume  I,  page  44, 
published  in  1830,  we  have  the  same  view.  "  The  essence  of  the 
"  rite  consists  in  the  consent  of  the  parties  (as  with  us,  formerly, 
'*  before  the  Marriage  Act)  that  is,  of  the  man  on  the  one  hand, 
"  and,  on  the  other,  of  the  father,  or  whoever  else  gives  away  the 
"  bride.'* 

In  the  Tagore  Law  Lecture,  1896,  Edition,  pages  100,  101,  it 
is  laid  down  that  if  a  marriage  is  in  fact  established  there  would 
be  a  presumption  in  favour   of  there  being  a  marriage  in  law. 

In  Brindahun  Chandra  Kurmokar  v.  Chundra  Kurmukar 
and  awoMer  (^)  it  was  held  that  where  there  was  shown  to  have 
been  a  marriage,  that  the  mother  made  a  gift  of  the  bride,  that 
the  nuptial  rites  were  recited  by  a  priest,  it  ought  to  be  presumed, 
in  the  absence  of  anything  to  the  contrary,  that  the  marriage 
was  good  in  law,  and  that  all  the  necessary  ceremonies  had  been 
13erformed. 

In  Fakir  Gunday.  Gangi  C),  it  is  laid  down  that,  "the 
"  marriage  having  taken  place  every  presumption  must  be  drawn  in 
"  its  favour,  unless  and  until  it  is  clearly  shown  that  marriages 
'*  among  members  of  different  sects  are  strictly  prohibited." 

These  arc  the  rulings  quoted  to  us,  and  our  attention  was 
also  called  to  parts  of  Bannerjee's  Tagore  Law  Lectures,  pages 
36,  37,  38,  52,  138,  &c.,  which  we  have  consulted. 

The  rulings  of  this  Court  in  regard  to  the  customary  marri- 
ages by  Jats  and  agriculturists  in  this  Province  are  not  perhaps 
directly  in  point,  but  they  have  this  bearing  on  the  case,  that  in 
all  the  rulings,  viz.,  Chanda  Singh  v.  Mela  (3),  Eamira  v. 
Sundar  (*),   Lachu  v.  Dal  Singh  (%   Hakim  v.  Jagat  Singh  (^), 

(»)  1.  L.  R.,  XII  Cede,  140.  (*)  13  P.  R.,  1898. 

('^)  I.  L,  R.,  XXII Bom.,  277.  (')  93  P.  R.,  1896. 

(=)  73  F.  B.,  1897.  (°)  87  P.  K.,  1898. 
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aud  Perthi  Singh  v.  Tihola  (J),  this  Court  lias  consistently  taken 
the  view  that  where  it  is  shown  that  a  man  and  a  woman  have 
cohibited  and  lived  together  as  man  and  wife,  with  the  intention 
inter  se  of  being  hnsband  and  wife,  that  the  presumption  is  that 
their  union  was  a  marriage  and  valid,  and  their  children  legiti- 
mate. Stress  in  every  case  was  laid  upon  the  intention  of  the 
parties,  and  in  some  cases,  as  in  Chanda  Singh  v.  Mela,  it  was 
lield  that  in  the  marriage  of  a  Jat  with  a  Jhewar  woman,  the  child- 
ren wuuld  be  held  to  be  legitimate  even  though  no  ceremony  even 
of  chaJar  andazi  had  been  gone  throngh. 

In  this  case  the  parties  are  not  Jats,  but  Khatris  of  a  village 
in  Lahore  District.  The  defendants  repudiate  the  validity  of  the 
remarriage  of  a  widow  altogether,  bnt  it  is  urged  that  if  that 
contention  is  impossible  in  face  of  Act  XV  of  1856,  no  marriage 
by  a  Khatri  widow  would  be  valid  unless  carried  out  with  all  the 
ceremonies  usual  in  the  case  of  a  Khatri  girl  on  her  first  marriage. 
It  is  urged  in  reply,  and  we  think  with  great  force,  that  to  hold 
this  would  be  to  repeal  Act  XV  of  1856  as  regards  high  caste 
Hindus,  for  that  a  Hindu  widow  could  never  get  the  ceremony  of 
marriage  performed  on  her  behalf  in  such  a  manner.  It  is  farther 
urged  that  where  Hindu  widow  remarriage  is  legal  under  the 
Act,  but  not  by  custom  of  the  caste,  it  is  unreasonable  to  hold 
that  the  customary  rites  of  that  caste  in  the  case  of  a  first  marri- 
age are  necessary  to  make  a  widow's  remarriage  legal  under  the 
Act.  Further  it  is  urged  that  the  custom  of  the  country  side 
recognizes  a  distinction  even  where  remarriage  is  fully  recognized, 
between  the  ceremonies  and  incidents  necessary  to  a  remarriage 
and  those  necessary  to  a  first  marriage. 

It  appears  to  us  that  none  of  the  rulings  quoted  to  us  show 
that  any  paiticular  form  of  ceremony  is  necessary  even  ainong 
Khatris  to  constitute  a  marriage,  or  that  the  reply  of  the  Pandits 
quoted  from  Morley's  Digest,  Volume  IT,  page  45,  is  incorrect. 
It  is  not  the  ceremonies  but  the  consent  which  constitute  the 
marriage.  What  is  laid  down  in  Brind:w<ina  v.  Radhamani  (2), 
is  that  in  that  particular  case  the  absence  of  the  usual  ceremonies 
held  among  the  community  to  be  essential  to  marriage,  showed 
with  other  evidence  that  the  parties  intended  concubinage  and 
not  marriage  and  that  no  marriage  by  consent  took  place.  VVe 
siiould  certainly  hold  that  if  a  marriage  were  set  up  between 
parties  of  a  high  Hindu  caste,  and  that  certain  rites  and  ceremonies 
were  held  essential  to  such  a  marriage,  and  these  had  boon  for   no 


(')   29  P.  «„  1883.  («)  /.  /).  /J.,  Xll  Uad,,  78, 
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sufiScient  reason  omitted  and  something  else  substituted  th^t  that 
fact  would  be  evidence,  possibly  evidence  of  groat  weight  as  to  the 
factum  of  a  marriage  having  taken  place  or  not  and  as  to  the 
relationship  which  the  parties  desired  to  create.^ 

But  the  case  here  is  far  different.  Here  we  have  a  girl 
widow  marrying  in  opposition  to  the  views  of  her  own  relatives 
and  section  of  the  Khatri  caste,  with  no  known  customary  cere- 
monies established  according  to  the  view  of  the  defendants.  In 
such  a  case  we  hold  that  when  the  parties,  one  of  whom  is  a 
Hindu  widow,  go  through  such  ceremonies  as  they  can  reasonably 
arrange  for,  and  clearly  and  unequivocally  express  their  intention 
to  enter  into  the  marriage  relation  with  each  other  and  to  live 
together  as  husband  and  wife,  and  do  in  fact  thereafter  live  as 
husband  and  wife,  the  union  is  a  valid  marriage.  In  this  case 
we  should  hold  the  ceremonies  gone  through  and  the  publicity 
given  and  the  measures  taken  suflicient  to  constitute  a  valid 
marriage  if  performed  with  the  consent  of  parties  competent  to 
consent,  and  actually  consenting  to  establish  the  relationship  of 
marriage. 

It  becomes  in  this  finding  necessary  to  go  somewhat  caref  ull}- 
into  the  facts.  That  a  ceremony  intended  to  constitute  a  legal 
marriage,  in  which  chadar  andazi  formed  a  part,  was  gone 
through,  is  found  as  a  fact  by  both  the  lower  Courts,  is  clear. 
It  is,  however,  alleged  that  the  respondent  was  a  minor,  and  no 
parent  was  present,  and  this  is  the  finding  of  both  the  lower 
Courts.  As  to  the  age  of  the  girl  at  the  time  of  her  marriage  the 
evidence  is  somewhat  meagre.  The  Judge  in  the  first  Court  was 
only  concerned  to  decide  whether  she  was  or  was  not  IS  years  of 
age.  The  two  medical  witnesses  say  that  the  girl  was  between 
14  and  16  and  between  15  and  16,  respectively;  another  Court 
considered  the  oral  evidence  to  be  of  little  value.  According  to 
Mayne's  Hindu  Law,  para.  210,  under  Hindu  Law  minority 
terminates  at  16,  but  there  is  some  doubt  whether  this  means  the 
beginning  or  the  end  of  the  16th  year.  In  her  application  to  the 
Magistrate  the  girl  represented  herself  to  be  18. 

It  appears  to  us,  however,  looking  at  all  the  circumstances  of 
the  case  that  the  fullest  and  clearest  proof  that  the  girl  w^as  of 
an  age  to  give  a  valid  consent  is  required.  She  now  repudiates 
the  marriage  and  asserts  her  minority,  and  wo  cannot  hold  on  the 
evidence  on  the  record  that  it  is  affirmatively  proved  that  she  was 
of  full  age  to  consent.  In  the  case  of  the  remarriage  of  a  Hindu 
minor    widow  also,  amongst  high  caste  Hindus  we  should  be  care- 
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fnl  to  see  whatever  the  particular  ceremonies  considered  necessary 
or  desirable,  that  the  proper  consent  of  responsible  persons  was 
fully  Qfiven.  The  act  is  simply  an  enabling  one,  passed  in 
deference  to  a  body  of  solid  Hindn  opinion,  and  has  to  be  ad- 
ministei^d  with  every  care.  Had  the  girl  been  shown  to  have 
lieon  of  full  age,  clearly  and  knowingly  consenting  to  the  ceremony 
as  to  her  knowledge  and  intention  constituting  a  legal  marriage 
between  her  and  Lnl  Chaiul,  we  should  we  think  have  been  bound 
to  hold  that  it  was  a  legal  and  binding  marriage.  It  is,  however, 
found  that  ^hv  girl  was  a  minor,  and  no  parent  as  guardian  was 
))resent  to  give  consent,  and  therefore  in  this  particular  case  we 
find  under  all  the  circumstances  that  the  consent  and  intention 
on  the  part  of  contracting  party  competent  to  give  and  to  hold  it, 
which  was  necessary  in  the  tie.rfia  of  a  valid  marriage  was 
absent;  consequently  there  was  no  valid  marriage,  and  the  suit 
for  custody  cannot  be  maintained.  Tlie  appeal  accordingly  fails 
:ind  is  dismissed  witli  costs. 

No.  50. 

Before  Mr.  Justice  Andfrson  and  Mr.  Justice  Robertson. 
AMIR.  OFAND,~(Defendant),— APPRLLANT, 

RAM,— (Plaintiff").  —  i  ).  Appkllate  Side. 

ANT)  I  I 

RATTAN  OHAND  AND  OTHERS,—    V  RESPONDENTS.      J 

(DeF  FN  HANTS).  ,! 

Civil  Appeal  No.  217  of  1900. 

Ccntract  Act,  IS72,  Section  23— Maryiagc — Betrothal — Barter  of  one  girl 
in  morriage  for  another — Breach  of  promisee  of  mar)iage — Fonl  agreement — 
Ptihlic  policii  —  Measure  of  damaget^. 

Held  that  a  family  arrangement  of  intermarriages  of  sons  and 
danphters  of  various  families  known  as  "  hit  mnwaza  "  amongst  persons 
of  the  same  class  is  not  void  as  opposed  lo  public  policy,  bni  as  such 
arrangements  are  not  held  in  the  highest  r.^pnto  the  injured  party  is  not 
entitled  to  heavy  damages  on  its  breach. 

Kahna  v.  Kahn  Singh  (»),  Hira  v.  Bhandaii  ('-),  Waziri  Mai  v. 
Rallin  (^),  Jesa  Ram  v.  Qhanshim  ("•),  and  Mnfji  ThaJcersey  v.  Oomti  ('), 
referred  to. 


1 


(0  106  P.  i2.,  1870.     (a)  128  P.  «.,  1889. 
CO  112  P.  R,  1892.     (*)  I'U  P.  R.,  1890. 
(•)  /.  I.  R,  XI  Bom.,  412. 
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Futfhfr  appeal  from  the  decrre  of  Eai  Bahadur  Lola  Buta  ilf.i/, 
Addrtimml  DirinrmaJ  Jiidffp,  Jhelvm  'Division^  dated  2nd 
Vecprnhpr  1899. 

Dha rill  Das,  8nri,  for  appellani. 

Snkli  Dinl,  Dlianraj  Shall  and  Vishnn  Sinerli,  for  rospon- 
f1o»i<s. 

Tlio  jiido-rnent  of  tlie  Court  was  delivered  by— - 

7th  March  190.S.  Uorkrtsox,  J. — Tlie  faots  of  this  very  peculiar  ease  nre  given 

in  the  jndo-menis  of  tln^  lower  Conrts  and  need  not  be  repeated    ai 
lenG^th  here. 

Tt  appejii's  Ihat  some  seven  Khatris  of  Khushal),  a  town  in 
Uie  Shahpnr  District,  arrnng(«l  a  number  of  what  are  known  as 
"  ///  munmza  "  inaii  iages  together.  'J  lie  arrangements  are  set 
forth  at  page  2  of  t^ho  paper  brok.  and  were  as  follows : — 

(1)  Ourditta     Mai,    father   of    plaintiff',    betrothed     his 

daughter  to  the  son  of  iJattan  Chand 

(2)  Rattan    Chand  lierrothed  his  daughter  to  Maya    Das, 

son  of  Sham  LVis. 

(.*0     Sham  Das  betrothed  his  daughter  to  At  ma    Ram,   son 
of  Devi  Ditta. 

(4)  Devi  Ditta  betrothed    his   daughter   to    .liwnn    ^fn', 

son  of  Brij  Lai. 

(5)  Brij  Lai,  father  of  Jiwan  Mai,  betrothed    his  daugh- 

ter to  the  son  of  Amir  Chand. 

(^)     Amir    Chand    betrothed    his    daugliter   to    plaintiff. 
Ram,  son  of  Gurditta. 

Devi  Ditta's  daughter  died  and  Jiwan  Mai  did  not  fulfil  his 
betrothal  contract  to  give  liis  daughter  to  the  son  of  Amir 
Chand.  Amir  Chand  accordingly  refused  to  give  his  daughter 
to  Ram,  son  of  Gurditta,  who  brought  this  suit  for  damages 
for  breach  of  betrothal  including  all  the  parties  to  this 
'  round  robin  '  marriage  arrangement  as  defendants.  It  appears 
that  plaintiff's  father,  Gurditta,  has  given  his  daughter  in  mar- 
riage to  t^e  son  of  Rattan  Chand  and  Sham  Das  has  married  his 
daughter  to  Atma  Ram.  The  other  betrothals  are  so  far  unfnl- 
mied. 
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A  large  uumbtii' of  rulings,  JY7.,  Kaliua  v.  Kahu  Sinyh  (^), 
Hlni  V.  Bhandari  ('-),  Wazlri  Mai  v.  UalUa  (•'*),  Jesa  Ram  v. 
(thansha>n  (*),  and  Malji  Thakerscy  v.  Gotntl  (°),  were  quoted  to 
us,  wbieli  we  have  considered,  but  we  do  not  consider  it  neeeysary 
to  discuss  them  at  length.  We  arc  (|uite  clear  that  where  the 
only  consideration  for  the  marriage  of  a  girl  is  a  sum  of  money 
to  be  paid  for  her  that  the  contract  woidd  be  one  void  as  opposed 
to  public  policy.  None  of  the  rulings  contravene  this  view  as 
far  as  we  can  see.  and  it  is  cci'tainly  ours.  It  is  urged  that 
whei*e  the  only  consideration  is  the  barter  of  one  girl  for  another 
the  same  view  must  be  taken,  but  it  is  quite  clear  that  a  family 
arrangement  amongst  persons  of  the  same  class  by  which  the 
family  A  gives  a  girl  to  be  taken  as  a  wife  on  equal  teims  into  a 
family  B,  and  a  girl  of  the  family  B  is  at  the  same  time  given  as 
a  wife  into  family  A,  stands  on  a  totally  diflerent  footing  from 
what  is  i-eally  the  sale  of  a  girl,  the  suitability  of  the  marriage 
and  the  prospective  happiness  of  the  girl  being  entirely  lost  sight 
of  in  the  latter  case  in  view  of  the  pecuniary  gaiu. 

In  the  same  way  in  this  case  we  tind  a  number  of  Khatris, 
all  of  the  same  caste  and  community,  arranging  a  number  of 
marriages  amongst  themselves  none  of  which  arc  shown  to  be 
prima  facie  unsuitable  or  undesirable.  There  is  nothing  to  show 
that  the  performauce  of  any  one  of  the  betrothal  contracts  was  to 
be  made  dependent  on  the  previous  performance  of  any  of  the 
others. 

Thus  bham  Das  has  already  nuirried  his  daughter  to  Atma 
Ham,  although  liattan  Chand  has  not  yet  married  his  daughter 
to  the  son  of  Sham  Das.  It  appeals  to  us,  therefore,  that  the 
arrangements  were  made  independently  of  each  other,  though  at 
one  and  the  same  time,  and  that  the  death  of  any  one  of  the  con- 
tracted girls  was  simply  a  misfortune  which  had  to  be  put  up 
with  by  those  affected.  Jiwau  Mai's  refusal  to  give  his  daughter 
to  Amir  Chaud's  son  therefore  did  not  justify  Amir  Chand  in 
breaking  the  betrothal  of  his  daughter  to  Ham,  son  of  Ourditta, 
and  his  doing  so,  as  there  was  nothing  which  can  be  hold  con- 
trary to  public  policy  in  the  transaction,  gave  the  plaintiE  a 
cause  of  action  in  a  suit  for  damages  for  the  breach  of  the  betroth- 
al contract.  The  broach  is  not  denied  and  we  think  the  plain- 
tiff entitled  to  recover  damages. 

(1)   1 00  i\  K.,  187D.  {')  12»  P.  /i.,  188^. 

V')  112  i\  K.,  laUii.  (♦)  1-il  P.  li;  18U0. 
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Although,  however,  we  do  nofc  hold  thai  the  contract  was 
void  as  opposed  to  public  policy,  we  understand  that  these 
arrangements  are  not  held  in  tlie  highest  repute,  and  we  do  not 
accept  the  suggestion  that  a  bn  ach  of  one  of  tliese  arrangements 
is  as  serious  a  blow  to  the  honor  isiid  feelings  of  the  injured  party 
as  in  the  case  of  a  j)iia  betrothal  contract,  and  we  arc  not  pre- 
pared to  allow  heavy  damages.  We  accordingly  vary  the  decree 
of  the  learned  Divisional  Judge  so  far  as  to  decree  damages  to 
the  amount  of  Ks.  200  against  Amir  Chand  witli  costs  through- 
out. The  claim  against  the  other  defendants  is  dismissed  with 
costs  throughout  and  the  appeal  against  them  is  dismissed  with 
costs. 


No  51. 

Before  Mr,  Ju-^tlce  Anderb-on  and  Mr,  Judicc   Robertson. 

MANGTU  AM)  ANOTHhJH,— (Defendanis),— 
I  APPELLANTS, 

Appillati  Side    '  i-   .  . 

I  CHUNl  LAL  AND  OTBERS,  — (Plaintiffs),— 

RESPONDENTS. 

Civil  Appeal  No.  257  of  190U. 

Custom — Alienation — Gift  by  sonless  jjvoprietor  to  daughters  suti  in  pra- 
sence  of  coUate)\tls  in  the  fifth  degree  — Hindu  Zargars  of  Umhulla  City—Bur- 
den of  pruof-  Hindu  Laio—Ad(>x>tion — Ceremonies. 

Eetd^  that  the  plaitiiift's  upon  whom  the  onus  lay  had  failed  to  cstait- 
lish  that  Hindu  Zargars  of  Umballa  City  in  matters  of  inheritanue  were 
governed  by  custom  and  not  by  Hindu  Law  or  that  collaterals  in  the 
tifth  degree  were  entitled  to  succeed  to  the  exclusion  of  a   daughter's  son. 

The  burden  oi  ['roof  thatnou  agricultuial  Hindus  in  matters  of  aliMia- 
tion  and  succession  follo\Y  Punjab  Custonvarv  Law  rests  on  the  persoii 
making  such  an  allegation. 


Stmhle  :  —  'lhe    necessity   of  ceremonies    iu   constituting    an    adopti 
among  non-agricultural  Hindus  discussed. 


lull 


Harnainan  V.  Atiita  Itaiii  (^),  Sohnu  v.  Ha,a  Dial  ("),  Bi^han  Das  v. 
Thakar  Da>i  {^)  Mot i  Ram  v.  Sant  Ram  ('),  and  Girdhari  Lai  y.  Dalla 
Mai  (5),  cited. 

Ralla  V.  Budha  {^)  distinguished. 


(')     24  P.  A'.,  1900.  (')  103  l\  R,  1902 

C')     79  V.  /.'.,  1901.  (  =  )       a  P.  R.,  190l'. 

^0  D9  P,  R„  1801.  {^)     bO  P.  U..  1893  f    B 
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Further  appeal  from    the    decree  of  D.  C.  Johndoiie,    EsquirCy    l)iti- 
sional  Jiidycy  Amlatl<i  Division,  d'ited  19///  Dtcembcr  1899. 

Lai  Cband,  for  appellants. 

Isbwar  Das,  for  re'jpondi'iits. 

The  judgmeut  of  the  Court  \vn«  delivered  by 

Anderson,  J.  — Tbis  is  an  jippeal  from  a  deeiee  of  tbe  I'o/A  A-prii  190' 
Divisional  Judge,  Umbaliii,  in  wbieb  be  bas  beld  that  eertaiii 
Hindu  Zargars  of  Umballa  Citj'  in  matters  of  inberitance  fol- 
lo^y  Punjab  eustom,  and  tbat  reversioners  in  tbe  fifth  degree  are 
entitled  to  a  deeree  declaring  a  gift  by  a  childless  proprietor  in 
favour  of  bis  daughter's  son  inoperative  as  regards  their  rights. 

The  decision  of  tbe  Divisional  Judge  reversed  an  ex-purlc 
decision  .vhicli  beld,  on  plaintiff's  evidence  alone,  that  they  had 
failed  to  prove  lucus  standi  in  accordance  with  custom. 

The  grounds  taken  in  appeal  are  mainly  these,  viz,,  tbat  in 
the  case  of  Zargars,  not  being  agriculturists,  no  initial  presump- 
tion should  be  drawn  as  in  tbe  case  of  agriculturists  against  tbe 
validity  of  gifts  to  daughter's  son,  cf.  Ixalla  v.  Bndha  (i) 
that  tbe  Divisional  Judge,  in  his  remand  order,  wrongly  laid 
the  onus  on  defendants  whilst  it  should  have  been  thrown  on 
plaintiff,  and  that  the  Divisional  Judge  bas  not  given  satisfactory 
reasons  for  holding  tbe  property  to  be  ancestral. 

The  gift  which  is  impugned  was  made  nearly  six  years  before 
suit  brought.  Jawahir  alleges  an  adoption  by  himself  of  Maiigtu, 
the  son  of  his  widowed  daughter.  The  Divisional  Judge,  in 
discussing  tbe  evidence  recorded  by  the  Commissioner,  formed 
the  opinion  that  defendaiits  were  landed  in  tbis  dilenima  tbat, 
if  they  follow  Hindu  Law,  there  being  no  ])roof  tendeied  of 
cei'emonies  performed  at  adoption,  there  bas  been  no  valid  adop- 
tiou,  whilst,  if  they  follow  customary  law,  most  probably,  a 
daughter's  son  is  not  a  legitimate  object  for  adoplion  if  the 
agrrates  object.  Hu  found  on  tbe  report  of  tbe  commission 
that  as  regards  gift  tbe  Zargars  follow  agricultural  custom, 
Avhich  seems  to  mean  that  ancestral  property  eauuot  be  gifted 
without  assent  of  agnates. 

We  think  tbe  Divisional  Judge  failed  to  apprehend  the 
nature  of  the  ease. 

The  parties  are  Hindus  aspiring  to  be  of  the  Kshatriya  caste 
and  wearing  the  sacred  thread  and,  ev(Mv  if  not  generally  recog- 
uized  as  twice- born,  it  is  pretty  certain  that  they   would   imitate 

1'}  00  p.  li,  lS9b,  I.  B.  "^ 
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the  customs  of  the  caste  immediately  above  them.  They  are 
uot  agriculturists  and  not  even  resident  in  a  village.  A  daugh- 
ter's son  is  an  heir  under  Hindu  Law  and  would  exclude 
collaterals  nearer  than    plaintiifs. 

To  throw  the  otms  of  disproving  the  justice  of  plaintiff's 
claim  on  the  defendants  was  clearly  wrong  and  contrary  to  the 
provisions  of  Section  102  of  Act  I  of  1872.  Balla  v.  Budha  (^) 
l>iys  down  that,  in  the  ca3e  of  agriculturists,  an  initial  pre- 
sumption arises  against  adoption  of  daughter's  son  without 
assent  of  agnates.  It  has  no  application  in  the  case  of  non- 
agriculturists. 

The  plaintiffs  had  therefore  to  prove  that  what  had  been  done, 
vi:;.,  Jowahir's  declaring  Mangtu  to  be  his  adopted  son  and  making 
a  gift  in  bis  favour,  was  against  the  custom  of  the  caste  or  tribe. 
They  offered  no  clear  instance  of  any  such  adoption  being  set  aside 
whilst  several  instances  of  such  adoptions  having  taken  place 
were  proved  by  the  other  side.  Haniaman  v.  Alma  Ham  (''), 
Sohna  v.  Ram  Dial  (^),  Wishan  Das  v.  ThaJcar  Dai  (*),  audiMoti 
Ram  V.  Sant  Ram  (^),  all  furnish  authority  for  laying  the  oym^ 
on  the  reversioner  when  such  cases  are  brought  amongst  uou- 
agriculturists. 

Mr.  Ishwar  Das  for  respondents  laid  some  stress  on  the  fact 
that  the  haradari  had  not  been  assembled  to  witness  the  alleged 
adoption.  In  this  connection  the  remarks  of  Chatterji,  J.,  in 
Sohnn  \.  Ram  Dial  (^)  at  pages  26 1 -2C 2  may  be  referred  to. 
The  learned  Judge  in  touching  on  the  question  as  to  necessity  ol 
a  declaration  before,  or  acceptance  by  the  brotherhood  observer 
"  This  is  required  amoug  land-holding  groups.  Otherwise  if  no 
"  ceremonies  are  essential  and  the  adoption  is  not  opposed  to  custom 
"I  see  no  reason  why  a  declaration  by  deed  should  not,  at  least 
''  when  coupled  with  previous  and  subsequent  treatment,  be 
"  enough."  (See  also  Girdhari  Lai  v.  Dalla  Mai  (^),  a  case  of 
Khatris  of  Ferozepore). 

In  this  case  there  is  no  deed  of  adoption  but  a  deed  of  gift  autl 
au  assertion  as  to  adoption,  from  which  Jowabir  cannot  now  go 
back.  What  his  intentions  are  cannot  be  doubtful,  and,  if  the 
onus  of  proving  plaintiff's  entitled  to  claim  a  declaration  that  he 
cannot  interfere  with  their  right  of  succession,  rest  on  them  and 
remain    undischarged,     it  is  clear  that  no    declaratory   decree 


(0  50  P.  JR.,  1893,  F.  B.  (*)  119  P.  R.,  1901. 
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should  ))e  given.  Tho  first  Court's  order  may  liavo  hoen  snmmar)'. 
]  nt  its  meaning  is  plain  enong-h,  viz.,  that  plainliffs  hnd  no  right 
to  sue  and  had  not  shown  themselves  entitled  to  contest  1  he  gift. 
We  see  nooecasiou  to  remand  the  case  now  In  order  to  give  plain, 
tiffs  a  further  opportunity  of  making  np  a  ease.  Sufficient  evi- 
dence has  been  taken  and  we  are  fully  satisfied  that  the  plaintiffs 
should  not  obtain  the  decree  for  which  they  ask,  inasmuch  as 
there  is  no  reason  to  believe  that  Jowahir's  action  in  making  a 
gfift  in  favour  of  his  daughters  son,  whom  he  intends  to  treat  as 
his  adopted  son  and  heir,  has  acted,  in  any  way,  contrary  to  law 
oi'  customs.  The  first  Court  appears  to  have  exercised  a  sound 
discix)tion  in  refusing  the  decree,  and  we  are  quite  unable  to  agree 
in  the  view  taken  by  the  Divisional  Judge.  Setting  other  consider- 
ations aside,  part,  at  least,  of  the  property  appears  not  to  be  ances- 
tral, and  we  cannot  follow  the  i-emark  passed  by  the  Divisional 
Judge  in  his  remand  order  to  the  effect  that  "  indii-ectly  it  is 
/yfiwrt/a^'e  proved  that  the  property  is  ancestral."  Wc  appre- 
hend this  should  have  been  clearly  pix)ved. 

In  the  view  we  take  of  the  case  it  is  however  unnecessary  to 
go  info  this  question.  For  the  reasons  stated  above  we  accept 
the  appeal  and  dismiss  the  suit  with  costs  thix)ughout. 

Appeal  all  nurd. 

No.  62. 

Before  Sir  Willinm  Clark,  KL,  ChUf  Ju(1gp,nnd    Mr. 

Justice  Chatter ji. 

A  LI  TUKHSH,—(Pr.AiXTiFF),— APPELLANT, 

VtrsuH 

MAHYA   AND  OTHERS,— (Defendants),— RKSPONDENTS. 

Civil  Appeal  No.  899  of  1899- 

Ciifiton — Pre-empfion — Kct  AbduHa  Shah  in  ^fo':o71g— District  Lahore — 
Fun  Jab  Laws  Act,  1872,  Section  11. 

Found  that  the  custom  of  pre-emption  prevails  in  kvt  AlxliiUa  Shah,  a 
fiub-divisiou  of  th»>  village  of  Mozaug  in  the  Lahore  Dislriot. 

Gharavjif  Mai  v.  Mussnmmat  MitJio  (')  and  Ram  Aira  v.  Ihtrditta  («) 
referred  to. 

Further   appeal  from    the    dectee   of  Jim    Bahadur   Lata    Bni<i 
Mai,  Divisionul  dndge,  Lahore  Division,  dated  VMh  April  1899. 
M  uhanimad  Shafli  and  Sohan  Lai,  for  appellant. 
Canpat  llai,  for  respondents. 

(')  29  P.  «.,  1888.  (>)  42  /».  R.,  1891  ' 
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The  judgment  of  the  Court  was  delivered  by 
29th  April  1903.  Clark,  C.  J.— The  ground  may  be  cleared  by  stating  that  we 

think  it  is  estabb'shed  that  the  house  is  situated  in  muhtlhi  or 
Icucha  Hafindgan  (alias  Gnzarnn  or  Dhobian),  a  part  of  l-ot 
AbduUa  8hah,  and  that  if:  is  not  in  nvi.hnlla  Khatrian  as 
alleged  by  defendants. 

There  are  four  well-known  dfvisions  of  Mozang  of  which 
hot  Abdulla  Shah  is  one  and  in  hot  Abdulla  Shah  there  are  a 
number  of  smaller  muhallas  or  hnchas. 

It  hns  been  argued  for  defendants  that  the  muJiallaJi  or 
luchas  are  the  sub-divisions  of  Mozang  for  tlio  pu imposes  of 
Section  1 1  of  the  Punjab  Laws   Act. 

On  a  consideration  of  Chnranjit  Mai  v.  Mnf^sarmnat  Mttho  ('), 
and  flam  Afira  v.  Gnrdiftta  (2),  and  No.  695  of  1895  we  think 
that  the  sub-division  should  be  taken  to  be  hot  Abdulla  Shah,  and 
not  the  mohnUas  or  kucJias. 

Since  Mr.  Parker's  decision  in  1882  in  the  case  Fazaldad 
Khan  V.  Fatfeh  Ali,  it  seems  to  have  been  accepted  that  the 
custom  of   pre-emption   prevailed    in  this  kof. 

In  this  case  Mr.  Buta  Mai,  the  Divisional  Judge,  holds  that 
Mr.  Parker's  decision  was  wrong,  according  to  later  rulings  of 
the  Chief  Court,  as  he  presumed  the  custom  to  exist  in  knf 
Abdulla  Shah  because  it  existed  in  other  parts  of  Mozang. 

No  doubt  Mr.  Parker's  judgment  is  based  to  a  great  extent 
on  that  principle,  but  it  is  not  based  exclusively  on  that 
principle ;  it  was  noted  that  the  house  itself  which  was  the 
subject  of  pre-emption  had  been  obtained  by  the  vendor  by 
the  right  of  pre-emption.  Lakha,  a  witness,  gave  instances  of 
p7'e-emption  in  kot  Abdulla  Shah. 

The  decision  as  regards  the  existence  of  the  right  of  pre- 
emption in  hot  Abdulla  Shah  was  not  contested  on  appeal. 

The  existence  of  the  custom  was  furthei'  confirmed  by  Lala 
Amolak  Ram's  decision  on  14th  March  1887  and  again  by  Pandit 
Ram  Chand's  decision  in  1888  in  the  case  Samman  v.  Ali  Bakhi^h. 
The  decision  of  Sardar  Sohan  Singh  of  23rd  December  1-895 
only  decides  that  the  custom  had  not  been  shown  to  prevail  in 
miihalla  Khatrian  though  it  prevailed  in  kot  Abdulla  Shah. 

On  a  consideration  of  the  evidence,  we  think  that  there  is 
a   good  deal  even  in    the   evidence   of  defendant's  witnesses    to 

(0  29  P.  «„  1888,  (^)  42  P.  B.,  1891. 
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support  the  existence  of    the  custom    of   pre-emption   in   kot 
Abdulla  Shah. 

We  therefore  hold  that  the  custom  of  pre-emption  prevails 
iu  kot  Abdulla  Shah  and  we  accept  the  appeal  and  set  aside  the 
order  of  the  Divisional  Judge  and  remand  the  case  to  him  under 
Section  562,  Civil  Procedure  Code,  for  decision  of  the  appeal. 

Appeal  nJlnired. 


No.  53. 

Bpforf*.  Wr., Tallica  Aadiffion  aad  Mr.  Jwitlre  RnhrrtF;on. 
GURDIT  SINGH,-(l)KCRRiMTOLnRr:),— APPEI^LANT, 

Versiifi  ^  Appellate  SiDK, 

FTITKAM  SINfGM  AN^D  0TF1RR>5,— (Ja^^;MR^:r.^!C^TOI^^^),- 
RESPONDENTS. 

Civil  Appeal  No.  404  of  190:3. 

Pre'Cmpt ion— Decree  for  pre-emption  omitting  to  utite  r.07i<iequcnce  of 
non-pfiyment  of  pre-emptive  pnVc  icifhin  the  time  pre^criheH  tJierehy  for 
pa\jment—Cicil  Procedure  Code,  18S2,  Section  214. 

Held,  that  a  pre-smption  decies  becomes  void  and  inoperative  if 
the  pre-einptiv'3  price  is  not  paid  within  the  tim?  prescribed  for  irs  pny- 
menfc  in  the  decree.  An  omission  in  the  decree  of  any  order  as  to  what 
would  be  the  coaseqaenca  of  the  dvicreo-holder's  default  in  payment  of  the 
pre-emptive  money  does  n^jt  in  any  way  affect  the  ease. 

Jai  Kishcn  v.  Bhola  Nath  (^)  followed. 

Further  apfcal  from   the    decree    of  Maulcl  Miihammid  Hussai'n, 
Diviaional  Judge,  Lahore,  dated  2oth  June  1902. 

Darga  Das,  for  appellant. 
Shahab-ud-din,  for  respondents. 
The  judgment  of  the  Court  was  dt^livered  by 

Anperso^j,  J.— This  matter  coma.^  before  us  on  revision  for  2olh  Apnl  ]90S. 
decision  of  the  question  whether  a  pre-emption  decree  became 
void  after  the  expiry  of  the  periol  fixed  for  payment  though  no 
CDudition  was  added  providing  that  the  decree  should,  in  the 
event  of  such  faihuv,  hipse  and  be.:;nn9  void,  the  suit  to  si  and 
dismissed. 
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The  Divisional  Judge,  following  the  lule  laid  down  in  Jai 
Kithen  v.  Bhola  NatJi  and  annlher  (^)  held  that  the  decree  had 
become  void  and  the  inoney  could  rot  properly  he  received  after 
the  period  had  run  out. 

It  was  there  held  that,  where  the  decree  omitted  to  state 
what  w^ould  be  the  effect  on  the  plaintiffs'  suit  of  non-paj^ment 
within  the  prescribed  period,  the  plaintiff  could  not  enforce 
his  decree. 

Mr.  Durga  Das  for  appellant  has  argued  before  us  that,  as 
the  provisions  of  Section  214  of  Civil  Procedure  Code  were  not 
complied  with  and  no  parcJia  delivered  to  plaintiff  in  accordance 
with  the  directions  contained  in  the  Chief  Court  Circular 
regarding  decrees  in  pre-emption  cases,  the  law  should  not  be 
construed  so  as  to  deprive  plaintiff  of  relief  unless  laches  on  his 
pnrt  be  clearly  shown. 

The  decree  passed  by  the  first  Court  (Tahsildar  of  Lahore) 
allowed  two  months  for  payment  of  the  amonnt  decreed.  Plain- 
tiff paid  this  in  only  four  dnys  after  the  lapse  of  the  prescribed 
period.  A  yery  little  more  expedition  on  his  part  would  have 
saved  him.     Laches  is  therefore  shown. 

We  think  that  the  terms  of  the  decree  were  plain  and  that, 
although  the  directions  of  Section  214,  Civil  Procedure  Code,  were 
not  strictly  complied  with,  plaint^'ff  had  no  excuse  for  non-compli- 
ance  nor  was  it  in  the  power  of  the  first  Court  to  extend  the  time 
for  payment  although  this,  possibly,  might  have  been  extended  by 
a  Court  of  Appeal. 

We  find  no  riling  of  this  Court  bearing  on  the  point  and 
consider  the  law  applicable  to  the  case  has  been  correctly  laid 
down  by  the  Allahabad  High  Court  in  its  ruling  above  referred 
to  which  we  decide  to  follow. 

The  appeal  is  accordingly  dismissed  with  costs,  the  Divisional 
Judge's  decree  being  upheld  dismissing  the  suit. 

Appeal  dismissed. 
[')  I.  L.  7?.,  XIV  All,  520. 
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No.  54. 
Before  Air.  Jutftice  Anderson  and  Mr.  Justice  Rolerlson. 
MUHAMAUDHUSSAIN,- (Defendant),— APPELLANT^ 

Versus 

SULTAN  A  LI  AND  OTHE't{S,-(PLAiNTiKF,s),— 
RESPONDENTS. 

Civil  Appeal  No.  211  of  1900. 

Cusluin—Iiiherilancc—Shia  Sinj'tds  of  Umhalla  City — Ptiiijub  Lawn  Act, 
1S72,  Section  o—Muhamwadan  Law. 

Ill  a  suit  the  parties  to  which  were  uou-a;^riculturist  Shia  Sayads  re- 
siding in  the  Kazi  mohalU  of  Umballa  City  and  ownint,'  little  laud  outside, 
held,  that  the  plaintiffs  had  failed  to  establish  that  they  were  governed  by 
agrienltural  custom  under  which  collaterals  related  in  the  fifth  degree 
have  a  right  to  succeed  to  non-ancestral  ho;ise  property  situated  in  the 
LTmballa  City  or  cantonments  to  the  exclusion  of  a  grandmother  succeeding 
her  grandson,  or  a  married  daughter  succeeding  her  mother. 

Rdd,  farther,  that  in  matters  of  succeasion  under  dispute  the  parties 
were  governed  by  the  Muhammadan  Law  and  being  Shia  Sayads  by  the 
Imamia  Code. 

As  the  Punjab  Laws  Act  give.?  equal  protection  to  tliose  governed  by 
their  personal  law,  as  well  as  to  those  governed  by  custom,  there  can  be 
no  legal  presumption  in  any  case  coming  before  a  Court  in  the  J'unjab 
that  it  is  to  be  governed  by  custom  rather  than  the  personal  law  of  the 
parties.  But  in  every  case  where  a  custom  is  set  up  it  is  the  duty  of  the 
person  alleging  it  to  prove  where  it  is  not  admitted  that  it  exists  and  is 
appplicable  to  the  points  in  issue. 

Further   appeal  from   the   decree   of   D.    C.   Johnstone,    Esquire, 
Blulsionil  Judge,  Vmhalla  Diclslon,  dated  8th  August  180^. 
Maliammad  Sliali  Din,  for  appellant. 
JMuliammad  Shafi,  for  respondents. 

Tliejadgmeut  of  the  Court  was  delivered  by 

RoiiERTSON,  J. — The  parties  ia  this  case  are  Shia  Sayads  27^/t  Feb.  1903.  \ 
residing  in  the  city  of  Umballa,  and  the  property  in  suit,  a  house 
and  shops,  is  situated  partly  in  the  city  and  partly  in  the  can- 
tonment of  Umballa.  The  property  in  question  at  one  time 
belonged  to  one  Rustani  Ali  whose  position  in  the  family  is  shown 
at  page  8  in  the  pedigree  table,  after  him  it  came  to  Ramzaii 
All's  son,  Ghulam  Sliabir,  and  after  him,  in  a  manner  to  bo  dis- 
cussed later  on,  to  Mussammat  Nasiban,  widow  of  Kalandar 
Bakhsh,  sou  of  Rustani  Ali.  In  1S92  Mussammat  Nasiban 
gifted  this  property  consisting  of  a  house  and  shops  to  her 
daughter,  Musaammat  Jiusain   iJibi,  aud  shortly  afterwards  died. 
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Miissammat  Husain  Bibi  enjoyed  the  property  witLout  question, 
and  in  1898  gifted  the  property  again  to  her  husband,  Muhammad 
Husain,  defendant,  and  slie  also  shortly  afterwards  died.  The 
collaterals  of  lUistam  Ali,  ^Yho  was  predeceased  by  his  son, 
Kalandar  Bakhsh,  now  sue  to  set  aside  the  gift  by  Mussammat 
Husain  I.ibi,  at  the  same  time  contesting  the  gift  by  Mussammat 
Nasiban,  and  claiming  possession. 

The  plaintiffs  set  ap  the  view  that  the  parties  are  governed 
by  general  agricultural  custom,  in  virtue  of  which  the  widow, 
Mussammat  Nasiban,  merely  held  for  life  from  her  grandson  after 
his  death,  and  claim  that  on  the  death  of  Mussammat  Husain 
Bibi,  Kalandar  Bakhsh's  daughter,  the   property  reverts  to  them. 

The  defendants,  as  is  not  uncommon  in  such  cases  where 
the  rules  governing  the  special  class  to  which  they  belong  arc  in  a 
somewhat  fluid  stale,  pleaded  that  according  to  their  custom  the 
gifts  in  question  were  valid.  The  issues  framed  by  the  first  Court 
are  to  be  found  at  page  3  of  the  paper  book,  but  the  real  points 
for  decision  are  : — (1)  Are  the  parties  in  regard  to  the  matter  in 
dispute  governed  by  custom,  or  by  their  personal  law,  and  (2) 
if  by  custom,  what  custom  ? 

'J" he  views  taken  by  this  Court  on  the  question  have  been 
identical  throughout,  there  has  never  been  any  conllict  or  auibi- 
guily,  and  the  principles  laid  down  in  the  rulings  quoted  by  the 
Divisional  Judge  have  been  followed  and  emphasized  in  a  number 
of  later  judgments,  vi^.,  Aldid  Vakim  v.  Miistammat  Belochn  ('), 
Mui:sam)iiat  Fat'nna  v.  Arjmand  (-),  Mussammat  Karam  Bibi  v. 
Hussain  Bakhsh  ('^),  Sherau  v.  Mussammat  Sharman  (^),  Wishaii 
Das  V.  Thakar  Das  (^),  Say  ad  liahim  Shah  v.  Sayad  Eussam 
Shah  (^),  Wa^ir  All  Khan  v.  Mussammat  Asmat  Bibi  ('), 
Mussammat  BuJcht  Wadi  v.  Sayad  Khan  (^),  and  Muhammad 
Amcarid  Ilaq  v.  Hahih-ul-liahman  {'''). 

Briefly  there  is  no  legal  presumption  that  any  case  coming 
before  a  Punjab  Court  is  to  be  ruled  by  custom  rather  than 
personal  law.  The  Act  gives  equal  protection  in  the  pursuance  of 
their  own  system  to  tbose  under  personal  law  as  to  those  under 
custom.  In  every  case  where  custom  is  set  up  it  is  the  duty  of 
the  person  setting  it  up  to  prove  its  existence  and  its  applicability 


(0    47  P. /?.,  1900.  (^)  119  P.  22.,  1901. 

(•-)    41  P.  R.,  1901.  («)  102  P.  R.,  1901. 

e)    \)'2  l\R.,ldOl,  {')    61  P. /?.,  1902. 

(*)  1J7P.  U.,  1901.  C)    GO  P. /?.,  1902. 

O    74  i'.  iJ.,  1902. 
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to  the  point  in  issue,  where  this  is  not  admitted.  In  many  cases, 
as  iu  the  case  of  certain  agricultural  tribes,  the  presence  of 
numerous  concurrent  judgments  of  this  Court,  and  the  existence 
of  many  precedents  may  make  this  a  very  simple  matter,  and 
may  even  in  some  cases  raise  a  presumption  of  fact  in  its  favour. 
But  the  fact  that  the  parties  are  governed  by  custom,  and  further, 
what  that  custom  is  has  to  be  proved  as  any  other  alleged  fact 
on  which  the  granting  of  relief  depends  has  to  be  proved  ;  and 
tliere  is  nothing  in  the  law  governing  the  subject  to  justify 
any  initial  prefeixince  for  the  rule  of  custom  over  the  rule 
of  persoual  law.  The  case  has  been  put  thus  by  the  learned 
Judge,  Chatterji,  J.,  in  Mussammat  FaJchr-ul-Nissa  v.  Malik 
liahim  Bal-hsh  and  others  (^).  "The  person  who  alleges  a 
"custom  contrary  to  some  precept  of  his  personal  law  is 
"  prima  facie  bound  to  prove  the  custom.  But  where  a  rule  of 
•'  custom  is  known  to  be  generally  widely  prevalent,  or  where 
'•  it  has  been  found  to  govern  a  particular  tribe  or  to  obtain 
"  in  a  particular  locality  in  a  series  of  judicial  decisions  of 
'•  this  Court,  or  svhere  the  orius  of  proof  in  regard  to  a 
"  particular  custom  has  been  laid  down  by  a  Full  Bench  of  this 
"  Court  it  may  be  right  to  start  with  an  initial  presumption  in 
"  favour  of  its  existence.  The  fairest  rule  in  all  other  cases  is  to 
"leave  it  to  be  established  by  evidence."  Wo  think  this  goes 
quite  as  far  as  it  is  correct  to  go,  and  wc  think  it  clearly  lies 
in  all  cases  upon  the  party  setting  up  a  custom  differing  from 
his  personal  law  to  prove  the  existence  of  that  custom  by  one  or 
other  of  the  methods  of  proof  recognized  by  law  and  procedure. 
The  manner  in  which  the  learned  Divisional  Judge  has  ap- 
proached the  question  has  clearly  been  incorrect,  and  this  is 
admitted  by  counsel  for  the  respondents.  Fnrther  wc  must 
remember  that  if  no  custom  is  affirmatively  proved  the  rule 
applied  to  govern  the  case  must  be  the  personal  law  of  the 
parties.  If  one  custom  is  alleged  by  one  side  in  their  own 
favour,  and  a  different  custom  is  alleged  by  the  other  in  their 
own  favour,  and  neither  side  succeeds  in  proving  the  existence 
of  the  custom  set  up  under  Section  5  of  the  Laws  Act,  we  have 
to  fall  back  upon  the  personal  law  of  the  imrtics  as  the  rule 
to  govern  the  case.  See  iitlcr  alia  {Shti'aii  v.  Musb-arnviat 
t<Jiarman  C*)). 

The  parties  arc   Shia  Sayads  of   the   Uniballa   City.     Their 
connection  with  agriculture  appears  to   bo   of  the   slightest,  and 

(0    23  P.  R.,  1807.        (')  117  V.  /2.,  1001. 
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tliey  are  certainly  not  agriculturists  pure  and  simple,  tliougli 
some  of  the  Umballa  City  Sayads  mny  own  some  land.  The 
plaintiffs  seek  relief  setting  up  a  custom  as  governing  the  parties 
in  respect  of  the  subject  in  dispute.  We  have  simply  to  see 
Avhether  they  have  proved  the  existence  of  the  custom,  or  have 
succeeded  in  raising  a  presumption  in  their  favour  which  the 
defendants  have  failed  to  rebut.  That  there  is  no  initial  presump- 
tion in  their  favour  is  clear.  We  have,  therefore,  to  examine 
the  evidence  in  their  favour  whatever  it  may  consist  of.  In 
considering  the  question  it  may  be  admitted  at  once  that  there 
are  many  Sayads  scattered  about  the  Province  who  are  agricul- 
turists, and  that  there  are  many  agricultural  Sayads  even  in  the 
Umballa  District,  bat  it  by  no  means  follows  that  Shia  Sayads 
residing,  and  who  have  always  resided  in  a  city,  with  a  special 
mohalla  of  their  own  are  governed  by  the  same  custom  as 
agricultural  Sayads  even  of  the  same  district.  The  Sayads  of 
districts  further  west  differ  much  in  chai'acter  from  those  in  the 
east,  and  we  do  not  think  precedents  concerning  agricultural  Sayads 
of  the  western  districts  of  the  Punjab  of  any  value  ia  this  case. 

AVe  must  start  on  our  enquiry  with  no  presumj^ti^n  in 
favour  of  custom,  more  particalarly  agricultural  custom,  as 
opposed  to  law,  and  with  no  predilection  for  the  "  agnatic  theory  " 
as  governing  this  case.  It  is  argued  by  counsel  that  this  pre- 
dilection exists  far  more  in  the  minds  of  the  Courts  than  in  the 
breasts  of  the  people ;  and  however  that  may  be  as  a  general 
proposition  we  are  quite  unable  to  see  any  justification  for  the 
assumption  that  the  modification  in  the  personal  law  of  Shia 
Sayads  which  may  be  found  necessary  as  a  result  of  their  chang- 
ed circumstances  would  necessarily  proceed  along  lines  contrary 
to  the  most  characteristic  portions  of  their  personal  law,  which 
is  a  repudiation  of  even  the  limited  recognition  of  the  agnatic 
theory  embodied  in  the  Sunni  law.  Modifications  may  have  been 
necessary  to  meet  the  changed  conditions  of  life,  but  it  can 
hardly  be  said  that  we  are  justified  in  assuming  a  'priori  that 
that  modification  will  proceed  on  lines  directly  antagonistic  to 
one  of  the  principal  and  most  characteristic  portions  of  the 
personal  law  of  the  parties.  We  propose,  therefore,  to  approach* 
this  case  with  an  entirely  open  mind,  and,  in  accordance  -with 
Section  5  of  the  Laws  Act  with  no  predilection  in  favour  of  the 
rule  either  of  custom  or  personal  law. 

First  we   must  look   at  the   pleadings.     The  plaint   alleges 
that    contrary    to   the    general    custom    of   agriculturists  one 
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Mussaramat  Naslban  liad  made  a  gift  of  two  shops  in  the  Umballa 
Cantonment  and  one  house  in  the  Umballa  City,  being  ancestral 
property,  to  her  daughter,  Mussammat  Husain  Bibi,  who  in  her 
turn  hfid  gifted  it  to  her  husband,  Muhammad  Husain,  defendant. 
The  plaintiffs,  being  male  collaterals  of  Mussammat  Nasiban's 
husband,  already  in  possession  of  their  agricultural  land,  claim 
the  shops  and  house  according  to  custom. 

The  written  pleas  are,  first  "  traverses,"  then,  that  the 
property  in  question  was  not  ancestral,  that  the  parties  are  n')t 
bound  by  agricultural  custom,  but  by  the  riicaj  of  the  Sayads, 
and  that  according  to  the  \  riivaj  governing  the  family  the 
gifts  in  question  were  good.  The  statement  of  Aluhamraad 
Husain  further  is  to  the  effect  that  even  apart  from  the  gift  by 
Mussammat  Nasiban,  Mussammat  Husain  Bibi  would  have  been 
the  heir  by  law  of  Mussammat  Nasiban,  and  Muhammad  Husain 
the  heir  by  law  of  Mussammat  Husain  Bibi. 

The  issues  drawn  were  not  in  the  form  best  suited  to  the 
allegations  and  counter-allegations,  but  they  sufficiently  'covered 
the  ground. 

On  the  pleadings  it  was  for  the  plaintiffs  to  prove  affirma- 
tively that  the  parties  were  governed  by  agricultural  custom,  and 
that,  according  to  that  custom,  tliey  were  entitled  to  succeed  to 
the  property  claimed  in  preference  to  defendant.  If  they  failed 
to  do  this,  and  the  defendant  failed  to  prove  any  special  custom 
on  his  part  affirmatively,  the  case  would  have  to  be  governed 
by  Muhammadan  Law,  or  if  the  parties  were  found  on  the  evi- 
dence to  be  governed  by  Muhammadan  Law,  modified  by  custom, 
that  rule  of  mixed  1/iw  and  custom  would,  in  accordance  with  the 
express  terms  of  Section  5  of  the  Laws  Act ;  para.  (6),  be  the  rule 
governing  the  case.  It  is  sometimes  overlooked  that  the  law 
itself  .specifically  contemplates  cases  which  may  be  governed  by 
personal  law  modified  by  custom.  The  issues  framed  are  as 
follows  :  — 

(1)  Is  the  property  in  dispute  ancestral,  and  was  it  acquired 

by  the  common  ancestor  of  the  parties  ? 

(2)  Are  the   plaintiffs  entitled  to  sue  as  heirs  ? 

(3)  Are  the   parties   bound   by   custom   or    Muhammadan 

Law  ? 

(4)  Is  the  alienation  in  question  valid  ? 

(T))    Should    the    alienation    bo     proved  to   bo    unlawful, 
is  the  defendant  or  his  widow  the  heir  to  Iho   estate  ? 
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As  regards  the  first  issue  the  first  (/ourt  found  that  the  pro- 
perty in  question  is,  qua  the  plaintiffs,  not  ancestral.  Rustam  Ali 
in  his  deeds  of  gift  Dl,  D2  which  are  on  the  record  asserted  this 
property  t^  be  self -acquired,  and  we  do  not  think  that  the 
plaintiffs  have  proved  that  it  was  ancestral.  The  lower 
Appellate  Court  considered  the  point  immaterial.  We  are  of 
opinion  that  the  property  was  not  ancestral. 

As  regards  the  second  issue  it  is  not  now  contested  that 
the  plaintiffs  are  collaterals  of  the  husband  of  A[usRammat 
Nasiban.  The  pedigree  table  as  follows  is  acr-eptod  as 
correct  by  botli  parties  : —  ♦ 


ABDUL  SAM  AD. 

1 

Aziz-ullah. 
1 

Hafu- 

■ullnl 

Mehr  Ali 
(died  without 
issue). 

Ghulam  Nahi. 

1 

f 
Ulfat  Ali. 

1 
A  bid   Husain 
(plaintifiF). 

1 
Farhat  Ali. 

I 
Mushtak  Husain 
(plaintifif). 

1 
Izzat  Ali. 

1 
Sultan  Ali 
(plaintiff). 

r 

f 

Rustam  AH. 
1 

Sondhu 
(died  -without 

issue). 

f 


^^ 


Kalandar  Bakhsh,         Mussammat  Amir  Bibi. 
married  Mussammat 
Nasiban. 


r 

Ramzan  Ali. 

I 
Ghulam  Shabir. 


i  ^ 

Mussummat  Husain  Bibi  Subhan    AH 

(daughter).  (died  without  issue). 


The  third  issue,  on  the  pleadings  could  have  been  better  split 
up  as  follows : — 

(1)  Are  the  parties  governed  by  general  agricultaral  cus- 

tom ?     On  plaintiff. 

(2)  If  not,  are  they  governed  by  any  special  custom,  and 

if  so,  what  custom  ?     On  defendant. 

(J^)  If  no  general  or  special  custom  is  proved  to  govern 
the  parties,  according  to  the  personal  law  of  the 
parties  who  is  entitled  to  succeed  ?     On  both. 
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The  findings  on  these  points  govern  the  case,  and  we  proceed 
to  discuss  the  evidence  on  I  lie  record.  Firstly  it  appears  to  be 
undisputed  that  there  are  certain  rights  over  ngricultural  htiid 
which  have  been  made  over  to  the  plaintiffs.  They  do  not  culti- 
vate themselves,  nor  do  any  members  of  the  immediate  family 
hold  any  land  in  their  own  cultivation.  Only  one  man  out  of 
the  whole  mohalli  is  said  to  do  .so,  and  the  hiswadarl  rights 
amounting  to  5  per  cent.  o'jIv  on  the  revenue  are  of  little  account. 
It  has  in  several  cast's  been  pleaded  that  the  devolution  of  agri- 
cultural land  in  the  case  of  Shia  Sayads  owning  land  is  not 
necessarily  governed  by  the  same  rules  as  those  governing  city 
and  other  property.  As  an  established  custom  this  has  not 
found  favour  with  the  Courts',  but  though,  as  pointed  out,  the 
females  may  not  have  actually  lost  their  rights  under  personal 
law  to  the  agricultural  property,  it  has  been  found  a  convenient 
practice,  and  one  commonly  followed,  to  allow  the  agricultural 
land  to  go  out  of  the  hands  of  pirda  nasldn  ladies  who  could 
make  little  effective  use  or  it,  and  to  allow  them  a  quid  pro  quo 
in  other  property,  the  principles  of  the  Shia  law  being  borne  in 
mind  and  dominating  the  practice  of  the  parties.  That  this 
occurs  in  actual  pra.ctice,  we  think  likely  enough  as  it  is  in  ac- 
CDrdanco  with  the  dictates  of  pi-actlcal  utility  and  common  sense, 
though  it  may  be  diOBcult  or  impossible  to  crystallize  the  practice 
into  a  custom  hiving  the  force  of  law.  In  this  particular  case, 
seeing  that  there  is  no  aebual  cuUurable  land  held  as  such  by  the 
farail}",  and  that  tRe  value  of  the  biswaJan  rights  is  very  small 
•indeed,  as  appears  from  the  evidence  of  Amir-ud-din  patwari  and 
Slier  Muhammad,  we  think  that  no  inference  can  be  drawn  from 
its  possession  by  the  plaintiffs. 

-We  now  come  to  the  consideration  of  the  actual  property  in 
dispute  and  the  evidence  regarding  it  and  its  disposal. .  We  will 
first  consider  the  documentary  evidence  on  both  sides,  and  then 
the  oral,  and  then  ^ proceed  to  draw  conclusions.  Uustam  AH 
(see  pedigree  table)  by  a  deed  of  gift,  dated  Gth  July  1S54,  and 
marked  DI,  gifted  part  of  his  property  to  his  grandsons  Ramzan 
Ali  and  Subhan  Ali.  He  mentions  this  property  in  suit  as  self- 
acquired,  and  also  mentions  that  he  has  shares  in  other  ancestral 
property,  houses  and  lands,  all  of  which  he  gifted  to  his  two 
grandsons  Ramzan  Ali  and  Subhan  Ali.  By  a  deed  of  gift  of 
185G  he  gifted  part  of  a  habitable  site  in  the  city  to  his  only 
daughter  Mussammat  Amir  Bibi. 

It  is  pointed  out  that  Kalandar  Bakhsh,  son  of   Kustani    Ali 
and  father  of  Ranizau  Ali   and  Subluui  '  li,  having   predoceased 
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Rusfcam  AH,  under  Muhamniadan  Law,  Ramzan  AH  and  Sublian 
All  could  not  Lave  succeeded,  and  it  is  urged  tliat  it  was  in  re- 
cognition that  tliis  rule  of  personal  law  would  govern  the  succes- 
sion that  Rustam  A li  disposed  of  all  of  his  property,  land,  houses, 
partly  ancestral  and  partly  self-acquired,  by  gift  to  his  grandsons 
and  his  own  daughter.  The  ancestral  property  in  fact  went  to 
the  grandsons,  part  of  the  acquired  property  to  the  daughter. 
In  D  2  Rustam  Ali  recites  that  he  himself  had  obtained  the  pro- 
perty as  his  share  in  accordance  with  Muhn.mmadan  Law.  It  is 
urjred  that  but  for  the  o-ift  Mussaramat  Amir  Bibi  would  have 
succeeded  to  all  the  property  excluding  the  grandsons. 

One  of  the  grandsons,  Subhan  AH,  died  without  issue. 
Ramzan  Ali  was  succeeded  by  his  son  Ghulam  Shabir.  Then 
G  hulam  Shabir  died  leaving  a  widow,  a  grandmother,  Massammat 
Nasiban,  widow  of  Kalandar  Baklish,  and  an  aunt,  Mussammat 
Husaiu  Bibi,  daughter  of  Kalaudar  Bakhsh. 

When  Ghulam  Shabir  died  he  was  quite  young,  and  his 
widow  appears  to  have  immediately  re-married.  The  revenue 
authorities,  as  it  is  snggested,  naturally  treated  the  land  as  sub- 
ject to  agricultural  custom,  Ghulam  Shabir's  widow  was  treated 
as  having  lost  her  rights  by  re-marriage,  and  Mussammat 
Nasiban  was  entered  as  holding  for  life.  Mussammat  Khadija, 
Ghulam  Shabir's  widow,  was  first  entered  as  owner,  and  then 
the  Patwari,  Tikan  Chand,  reported  that  Mussammat  Khadija 
had  entered  into  a  kareica  (sic)  with  a  second  husband,  and  that 
Sultan  Ali  and  others  claimed  the  mutation  in  their  favour. 
They  did  not  set  up  Mussammat  Nasiban's  right  as  widow  of 
Kalandar  Bakhsh,  but  contested  it  and  the  arrangement  by 
which  Mussammat  Nasiban  consented  to  hold  this  portion  of  the 
inheritance  for  life  only  appears  to  have  been  in  the  nature  of  a 
compromise.  It  must  be  noticed  that  before  the  date  of  thiy 
mutation,  15th  June  1892,  Mussammat  Nasiban  had  been  treat- 
ing the  property  novf  in  dispute  as  her  own  without  contest. 
Putting  aside  the  young  widow  of  Ghulam  Shabir,  Mussammat 
Nasiban  was  under  the  Imamia  Law  the  sole  heir  of  Ghulam 
Shabir.  As  his  grandmother  she  excluded  Mussammat  Husain 
Bibi  who  was  Ghulam  Shabir's  aunt,  This  is  clear,  sec  Amir 
Ali's  Imamia  Law,  pigea  98-99,  Volume  II,  she  treated  this  pro- 
perty as  her  own,  and  gifted  it  on  IGtli  February  1892  by  a  deed 
marked  D  3.  In  this  she  recites  that  Mussammat  Husain  Bibi 
would  be  her  heir  after  her  death,  but  she  passes  on  the  property 
during  her  life  by   gift.     Mutisammat   Nasiban  died  in  Augubt 
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1892  and  Mussammafc   Husain    Bibi,  her   married  daughter,  took 
possession,  and  retained  it  without  dispute  until   she  died.     It  is 
sugnrested  for  the  defendant  that  Mussammat   Nasiban    succeeded 
on  Ghulam  Shabir's  death  as  widow  of  Rustam  Ali,    but  we  have 
seen  that  slie  would  liave  succeeded   under  ilie  Imaniia  Law    and 
that  her  right  to  succeed  as  full   owner  does  not  appear  to   have 
been  disputed  as  regards  this  property    by   Ihe    collaterals.     But 
it  is  quite  clear  that  the  succession  of  Mussammat  Husain  Bibi,   a 
married  daughter  whose  husband  had  no  claim,  was  not  in    accord- 
ance with  agricultural  custom,  and  though    it   is    now   contested 
WM'thin  the  period  of  limitation,  the  fact  that  it  was  acfpiiesced    in 
throughout   Massammat    Husain    Bibi's   lifetime,    for   six    j-ears, 
points  strongly  to  the  conclusion  ihat  the  plaintiffs  did    not   be- 
lieve it  to  be  contestable.     Shortly  before  her  dealh    Mussammat 
Husain  Bibi  gifted  the  propel  ty  to  her    husband    (D    17)   defen- 
dant   Muhammad  Fluaain,    and  it  is    this  alienation   which    has 
brought  the  plaintiffs  into  Court.     It  will  be  seen  that    in    these 
transactions,  with  the  exception  of  the  rejection    of   Mussammat 
Khadija's    claim   to   the   rights    in    landed     propertj^    and    the 
arrangement  by  which  Mussammat  Nasiban  agreed  to   hold   that 
for  life  only,  there   has  been  nothing  contrary  to    Muhamraadan 
Law,  while   there  has  been    a  distinct  setting   up  of  it  b}'"   recital 
in    his  gifts  by  Rustam   Ali,  an  alleged  recognition    of  it  by   him 
in  his   gift  to  save   the  inheritance  of   his  grandsons    who   would 
have  been  excluded  by  their   father's  previous    death,  and  a    very 
clear  deviation  from  the  general  agricultural  custom  in    the    suc- 
cession of  Mussammat  Husain  Bibi,  a  married  daughter  of   Mus- 
sammat Nasiban,  to  the  exclusion  of  the  collaterals. 

We  have  dealt  with  this  part  of  the  evidence  first  as  it 
shows  what  has  occurred  in  the  actual  family  conceined.  We 
now  proceed  to  deal  with  the  plaintiffs'  evidence  in  support  of 
the  contention  that  the  paities  are  governed  by  tlie  general 
custom  of  agriculturists. 

Firet  taking  the  documentary  evidence  P  5  and  P  fi  are 
mortgages  by  Ghulam  Shabir  to  thiid  persons.  It  is,  we  pi'esume, 
suggested  that,  if  strict  Muhammadan  Law  had  been  followed, 
Mussammat  Nasiban  and  Ghulam  Shabir  would  have  succeeded 
together  to  Ramzan  Ali's  property,  and  that,  therefoje,  Mussam- 
mat Nasiban  would  have  joined  in  the  mortgages.  Mussammat 
Husain  Bibi  would  not  have  succeeded  to  I^imzan  Ali  in  pre- 
sence of  Mussammat  Nasiban  and  Ghulam  Shabii*.  It  appears, 
however,  that  the  family  of  Kahindar  Bakhsh's  descendants 
were  living   together  as   a  joint  family   and   Ghulam  Shabir,  the 
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only  male,  may  have  well  acted  for  the  family,  or  the  shops  might 
have  fallen  to  his  share.  There  is  nothing  on  the  record  which 
was  brought  to  our  notice  by  either  side  to  show  clearly  what 
occurred  on  the  deaths  of  Sultan  Ali  and  Eamzan  Ali,  or  to  show- 
that  the  united  family  had  any  disagreem.ent  as  to  their  joii.t 
enjoyment  of  the  property. 

Exhibit  P  8  is  a  copy  of  a  judgment  in  which  certain  col- 
laterals restrained  a  sonless  proprietor  fiom  nlienating  a  house 
in  the  Umballa  City.  These  were  stated  to  be  agriculturists, 
and  the  alienation  was  held  to  be  bad  as  without  necessity, 
Custom  was  clearly  followed  in  that  case.  P  9  is  not  important. 
P  JO  is  a  copy  of  the  Bhcaj-i-am  regarding  agricultural  Sayads 
of  the  Umballa  District.  As  has  been  pointed  out  above  it  dees 
not  follow  because  agricultural  Sayads  are  governed  by  agii- 
cultural  custom,  that  Shia  Sayads,  non-agricultural  and  living 
in  a  "  Kazi  wohalla  "  of  the  Umballa  City,  are  also  so  governed. 

P  11  is  a  copy  of  a  judgment  in  a  case  which  came  up  to 
this  Court  and  in  which  the  judgment  of  this  Court  has  been 
published  as  Wojid  Ali  v.  Lntafnt  Ali  0).  That  case  is  clearly 
distingrriF,hable  from  this.  It  was  contended  that  the  widow 
was  crrliiled  to  succeed  to  the  whole  of  her  husband's  estate 
absolutely.  No  system  of  Muhammadan  Law  would  in  that 
case  have  given  her  any  such  right,  and  it  was  held  by  this 
Court  that  in  the  matter  in  dispute  the  parties  were  governed 
by  custom,  but  not  necessarily  irr  all  respects  Jat  custom,  and  it 
was  held  that  the  widow  took  the  estate  for  life  only.  The  parties 
were  residents  of  Umballa  City  .  and  the  instance  is  undoubt- 
edl}^,  so  far  as  it  goes,  in  favour  of  the  contention  that  the 
parties  are  luled  by  some  rule  of  custom  either  replacing  or 
modifying  their  perFonal  law.  In  this  case,  however,  it  is  to  be 
noted  that  the  grandmother,  in  which  lelation  Mussammat  Kasi- 
ban  stood  to  Ghulam  Shabir,  would  have  succeeded  to  the  whole 
as  grandmother.  Thw  ruling  cannot  be  held,  as  suggested  by 
Mr.  Muhammad  Shafi,  to  be  conclusive  in  favour  of  plaintiifs' 
claim,  but  it  is  clearly  important  and  entitled  to  w^eight. 

Exhibit  P  12  is  a  record  of  mutatiorr  of  agricultural  lard 
in  favour  of  the  nephews  instead  of  a  daughter  of  deceased. 
That  was  a  village  case  of  wa^t^i^  Akbarpur  and  has  no  bearing 
on  this  case.  P  I'.i  is  also  a  village  case  concerning  agricultural 
land.  P  14  appears  to  be  irrelevant,  P  15  also  relates  to  succes- 
sion to  agricultural  land  in  a    village.     P   20   is   onl}'^   as    to   the 

(')  11  /'.  /»••,  1^96. 
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juestion  of  relationship  not  now  in  dispute.  P  22  relates  to 
MOTicnltnral  land  in  a  Tillage.  P  23  is  also  a  case  relating  to 
agriculturists  in  a  village  in  another  tahsil  Kharar. 

There  is  a  certain  amount  of  oral  evidence  on  behalf  of  the 
plaintiffs  which  we  have  considered,  but  it  does  not  carry  the 
case  much  further.  There  were  9  witnesses  for  the  plaintiffs 
nnd  6  witnesses  for  the  defendant,  who  all  more  or  less  support 
their  own  side.  One  witnoFS  for  the  plaintiff,  Hnsain  AH,  is  said 
to  have  given  18  instances  in  which  custom  rather  than  Muham- 
madan  Law  was  followed,  but  on  examination  they  appear  to  be 
(^f  very  doubtful  value. 

We  now  turn  to  the  documentary  evidence  put  forward  for 
the  defendants.  We  have  already  discussed  D  1  and  I)  2 
which  are  important  as  showing  that  Rugtam  Ali  clearly  con- 
sidered himself  bound  by  Muhammadan  Law,  and  asserted,  with 
no  apparent  motive  for  stating  the  facts  incorrectly,  that  ho 
himself  had  succeeded  according  to  Muhammadan  Law,  using 
the  technical  word  "  saham  "  (see  D  2).  He  also  disposed  of 
all  his  property  by  gift;  and  the  inference  is  fair  that  the  gift 
to  his  grandsons  was  to  avoid  their  exclusion  by  Muhammadan 
Law,  their  father  having  predeceased  his  father.  D  3  and  D  1 7 
are  the  deeds  of  gift  by  Mussammat  Nasiban  to  Mussammat 
HuFain  Bibi  new  in  dispute.  1)  4  is  not  of  much  importance.  D 
5  is  the  copy  of  a  judgment  in  a  case  decided  by  Sayad  Jamal 
Ali  on  16th  Apiil  18C6.  One  of  the  parties  was  mother-in-law 
of  one  of  the  plaintiffs  in  this  suit.  In  that  case  the  parties 
were  clearly  held  to  be  bound  by  Shia  Muhammadan  Law, 
Imamia  and  the  same  is  the  case  with  D  II. 

These  cases  are  mentioned  by  the  Divisional  Judge  as  referred 
to  arbitration  and  therefore  not  at  all  valuable.  As  the  rule 
of  law  was  clearly  accepted  in  those  cases,  and  their  reference  to 
arbitration  was  merely  to  Fettle  the  shares  which  under  personal 
law  each  paity  was  entitled  to,  we  consider  them  to  be  instances 
of  peculiar  value,  being  cases  in  which,  although  the  parties 
were  at  issue  and  went  into  Court  in  assertion  of  their  rights, 
they  could  neither  of  them  contend  that  they  were  not  bound  by 
personal  law.  D  6  is  a  copy  of  a  judgment  passed  by  Sheikh  Fakir 
Ali,  Sub  Judge,  on  15th  July  1893.  The  parties  were  Shia 
Sayads  of  this  mohallay  and  these  were  clearly  held  to  be  governed 
by  Imamia  Law.  This  was  a  case  in  which  a  daughter  was 
held  to  have  succeeded  in  full  proprietary  right  to  her  father, 
and  is  much  in  point.     The   Divisional    Judge   disposes   of   this 
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case  by  sajing  that  the  Judge  did  not  very  well  understand 
the  principles  to  be  applied.  But  there  appears  to  have  been 
no  appeal.  D  7  is  a  village  case  and  is  not  very  important:  it 
related  to  Sayads  of  manza  Sarang  and  was  decided  on  a  special 
point  of  cnstom.  D  8  is  a  copy  of  a  judgment  only  important 
in  so  far  that  Muhammadan  Law  Avas  relied  on  in  that  case. 
D  9  is  a  copy  of  a  statement  of  one  Bahadur  Ali,  a  witness  for 
plaintiff  in  this  case,  in  Mdiich  he  stated  in  the  case  D  8  that 
Muhammadan  Law  governed  the  parties,  whereas  he  now  says 
the  opposite.  D  10  is  a  statement  of  the  father  of  one  of  the 
witnesses.  D  11  referred  to  with  D  5  above.  D  12  is  the  copy 
of  judgment  in  a  case  in  which  the  contest  was  whether  Sunni 
or  Shia  Law  applied,  and  it  was  held  that  Imamia  Law  governed 
this  case.  The  judgment  is  dated  3rd  March  1877.  I)  13  is  the 
copy  of  a  judgment  in  a  case  dated  24th  September  1864.  In 
this  case  as  in  D  5  and  D  11  the  parties,  8ayads  of  Kaziwara, 
admitted  that  Imamia  Law  applied  and  the  case  was  only  referred 
to  a  Kazi  to  decide  what  shares  according  to  Muhammadan  Law 
each  was  entitled  to.  This  is  also  a  valuable  instance.  D  14 
and  D  15  are  copies  of  the  report  of  the  Tahsildar  and  the  order 
thereon  by  the  Collector.  This  case  is  so  far  important  that  in 
it  a  daughter  was  allowed  to  succeed  to  her  mother's  land  in  a 
neighbouring  village  after  discussion.  D  16  is  a  copy  of  a 
judgment  in  a  case  in  which  Muhammadan  Law  was  applied 
to  Shia  Sayads  of  Umballa  city.  This  was  in  1864.  D  18  refers 
to  a  case  of  1859  in  which  Muhammadan  Law  was  followed  and 
D  19  to  a  case  of  1858  in  which  Muhammadan  Law  was  followed. 
It  will  appear  from  the  above  that  as  regards  the  docu- 
mentary  evidence  there  is  a  great  preponderance  in  favour  of 
the  contention  of  the  defendant  that  he  is  not  bound  in  this 
matter  by  agricultural  custom,  but  by  Imamia  Law,  or  Imamia 
Law  to  some  extent  modified  by  custom.  The  learned  Divisional 
Judge  in  discussing  the  question  (page  II,  line  14)  has  taken  a 
somewhat  superficial  view ;  first  he  has  entirely  overlooked 
the  most  important  fact  that  Kalandar  Baldish  predeceased 
his  father,  and  next  he  has  apparently  confused  the  Imamia 
Law  of  succession  with  the  Hanafi  Law  of  succession.  Thus  he 
says :  "  Accordingly  when  Ramzan  Ali  died  leaving  a  son  and 
"  a  mother  the  latter  would  have  got  one-sixth;  but  she  o-ot 
"  nothing."  As  a  matter  of  fact,  under  Imamia  Law  the  mother 
and  the  son  would  have  taken  one-half  each,  and  there  is  no  proof 
that  Mussammat  Nasiban  got  nothing.  Nor  is  there  any  proof 
that  on  Ghulam  Shabir's  death  his  widow  succeeded  alone  to  the 
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pro|H)i'fy  in  dispute  until  licr  remarriage.  The  family  were  living 
together  in  unit}',  and  there  is  no  proof  that  one  took  to  the  exclu- 
sion of  the  other  ;  indeed  there  is  every  indication  to  the  contrary. 

One  point  was  pressed  upon  us  by  Mr.  Muhammad  Sliafi, 
and  that  was  that  where  a  widow  is  found  in  possession  of  the 
wliole  of  her  husband's  estate,  the  presumption  is  that  she  took 
only  a  customary  life  interest,  and  various  judgments  were  quoted 
to  us  in  support  of  this  contention  and  it  was  urged  that 
the  views  expressed  in  Bahmat  Husain  a,\d  others  v.  Mussaiiimat 
B'ahim'un-Sissa  and  others  (^),  have  not  been  followed  in  later 
rulings,  notably  in  Muhammad  Amvar-ul-Uaq  v.  Hahih-ul- 
liahmau  ('^).  We  think  there  is  much  strength  in  the  contention 
that  where  a  widow  is  found  enjoying  the  whole  of  her  husband's 
property  to  which  she  has  succeeded  on  the  death  of  her  husband, 
particularly  if  that  prnperty  or  any  substantial  part  of  it  is 
lauded  property,  ani  it  is  shown  that  the  widow  binder  the  'personal 
law  would  have  succeeded  to  something  much  less  in  extent,  the 
presumption  is  that  the  widow  has  only  succeeded  for  her  life. 
But  the  case  is  quite  different  when  we  find  a  woman  succeeding 
as  grandmother  to  an  estate  identical  in  extent  with  that  which 
she  would  have  succeeded  to  under  Muhammadan  Law.  In  this 
case  under  her  personal  law  Mussammat  Nasiban  would  have 
succeeded  leaving  aside  the  widow  of  Ghulam  Shabir  to  the 
entire  estate  under  Imamia  Law,  from  her  grandson,  and  there 
is,  therefore,  no  presumption  that,  because  she  took  the  whole  of 
it,  she  took  it  for  life  only. 

As  there  is  no  conflict  as  to  the  proper  principles  to  apply 
between  any  of  the  judgments  of  this  Court,  and  as  it  is  clear 
that  the  questions  whether  Shias  of  a  large  city  like  Umballa 
are  governed  by  custom,  law,  of  law  modified  by  custom,  and 
what  the  custom  or  law  to  be  applied  is  must  be  decided  on  the 
facta  of  the  case,  we  do  not  consider  it  necessary  to  discuss  the 
multitude  of  authorities  cited  at  length  by  counsel  on  both  sides, 
all  of  which  we  have,  however,  considered. 

The  counsel  for  appellant  cited  Hasan  Khan  v.  nusain 
BakJish  (•'),  Mussammat  SarJar  Bihi  v.  Sayad  Ali  Shah  (^), 
Nasir-ud-ditL  Sh-ih  v.  Mussammat  Lai  Bihi  (^),  Bahmat  Husain  v. 
Mussammat  Fahim-iiU'^issa  (}),  Khasan  Singh  v.  Maddi  (^), 
Kasim    Ali    v.    Mussammat    Zinat'ton-Nissa    (^),    Mussammat 

C)    2oP.R.,  18i)0.  (*)      4  P.  R.,  1888. 

{■')    74  P.  R.,  VM2,  {')    80  P.  R„  1888. 

{')    85  P  R.,  1887.  («)  liiU  l\  R.,  ISUa. 

(7)  35  P,  i?.,  1891. 
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Aishan  v.  Muhammnd  Jamil  (^),  Sher  Muhammad  Khan  v. 
Muhammad  Khan  (^),  Mussammat  Pal  Devi  v.  Fakir  Gliaai  (''), 
Mussammat  Fahhar-un-Nissa  v.  Malik  Jxahim  Bahhah  (^),  Aldvl 
Hakim  v.  Mussammat  BilncJmi  (^),  Micssammat  Fa'iir.a  v. 
Arjmand  Ali  (^),  Mussammat  Karam  Bili  v.  Ilussahi  Bakhsh  ('^), 
FT^-r/r  i4Zz.'  Khan  v.  Mussammat  Asmat  Bibi  (^),  Miisscuii- 
mat  Bakht  Wadi  v.  Sayad  Khan  (^),  Sheran  v.  Musmnm<^H 
Sharman  (^^),  and  TFtsAa^z  Da-s  v.  Thahir  Das  (i^). 

The  counsel  for  respondent  rcferrel  to  L^arr.  Din  v.  iVa?i?i  (^ ' ), 
Mnhamm'id  Anwar-ul-Uaq  v.  ifa6/6  ul-Uahman  Q^),  Mus- 
sammat Aishan  v.  Muhammad  Jamil  (^),  Bamz-jn  Shah  v. 
Mussammat  Shah  Begam  (^  *),  »S/ier  Muhammad  v.  Jo/zr  A7iaw  (  ^  ^), 
KiUha  V.  Mussammat  Abidan  Q^),  Titan  Singh  v.  Jlfindi 
Singh  i}^),  Bahawal  Shah  v.  Miissammit  Uishan  (^^),  Sayad 
Bahim  Shah  v.  Sjyad  Hussiin  Shah  (-^),  6V'ri7  ^p/>eaZ  300  o/ 
1370,  Bahmat  Ali  v.  Mussammat  Havdd-ul-Nissa  ('^^),  Bedhaiva 
Singh  v.  Gctnesha  (^  ^),  Sayad  Sultan  Mirza  v.  Madan  Mohan  (^'^), 
Mir  Mumtaz  Ali  v.  Jaioai  Ali  (^^),  Bunyad  Ali  v.  -F'ttiJ 
Muhammad  (^*),  Mussammat  Bano  Begam  v.  Sayad  Ahmad 
All  {^^),  Ramzan  Shah  Y.  Mussammat  Shah  Begam  {'^^),  Mus- 
sammat Umat-ulAla  Y.  Mussammat  Said-ul-Nissa  (^0,  AbduUa 
Shah  V.  7fa^w  /SAct/t  C^^),  PF«>'(Z  ^Zi  v.  Latafat  Ali  (^9),  iVaoi 
Bakhsh  V.  Mussammat  Zebo  (^°),  ivaZ  Mai  y.  Dewa  Singh  (^^), 
Ghulam  UuoainY.  Mussammat  Falheh  Bano  {^^),  and  Ghidam 
Shah  V.  ^l?m>  S/m/i  (3^). 

We  think  from  the  evidence  on  the  record  that  it  is  clear 
that  the  plaintiffs  have  not  succeeded  in  proving  that  the  parties 
who  are  Shia  Sayads  of  Umballa  city,  cultivating  no  land,  living 
in  a  special  Kazi  7nohalla  of  Sayads  in  the  Umballa  City,  owning 
houses  and  shops  within  municipal  and  cantonment  boundaries, 
making  their  living  in  many  cases  by  private  service  and  neither 
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(2)  5  P.  B.,  1895.  (IS  )  87  P.  B.,  18'jS. 

(3)  60  P.  B.,  1895.  C^)  102  PJr.,  1901. 
(*)  23  P.  E.,  1897.  (•-")  75  P.  R.,  1879. 
(»)  47  P.  R.,  1900.  (2  1)  97  P.  R.,  1879. 
(«)  41P.  E.,  1901.  C--^)  84P.  E,  1896. 
(0  92  P.  R,  1901.  (23)  82  P.  i?.,  1887, 
(«)  61  P.  P.,  1902.  (2  4)  173  P.  P.,  1889. 
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i^")  117  P.  E.,  1901.  (2  6)  133  P.  P.,  1892 

(11)  119  P.  P.,  1901.  (27)  143  p^  7?^,  1893 
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July  1903.  J  CIVIL  JUDGMENTS -No.  64-.  221 


practising  agriciilturo  nor  living  by  its  proceeds,  are  governed 
in  all  matters  by  agricultural  custom ,  or  that  they  are  governed 
by  any  special  custom  under  which  the  plaintiffs  are  entitled 
to  succeed.  We  think  that  the  evidence  on  the  record  shows, 
that  though  some  members  of  the  family,  or  connections,  when 
it  suited  them  have  tried  to  take  advantage  of  the  agricultural 
custom  laid  down  by  the  Courts  as  governing  agriculturists, 
that  there  is  nothing  to  show  that  the  main  body  have  shown 
any  tendency  to  surrender  the  principles  of  their  personal 
law.  It  would  appear  that  in  practice  the  application  of  strict 
Muharamadan  Law  as  regards  the  rules  of  division  according 
to  Saham  and  as  to  the  management  of  agricultural  land  has 
been  found  unsuitable  and  inconvenient,  and  has  been  modified 
in  practice.  But  we  think  it  is  not  a  justifiable  dedaction  that 
because  this  had  occurred  the  principles  of  their  personal  law 
have  been  abandoned  in  favour  of  one  entirely  antagonistic  to  it. 
We  may  note,  en  passant,  th?it  a  view  very  similar  to  that 
expressed  here  as  to  the  cfFect  of  the  custom  obtaining  in  a 
neighbouring  tract,  on  a  city  community  of  Koreshis  in  Bhera, 
was  taken  by  Johnstone  and  Kensington,  JJ.,  in  a  published 
judgment  in   the  case  of  Ghulam   Shah  v.  Zen  Shah  Q). 

The  result  is  that  we  find  that  agricultural  custom  has  not 
been  shown  to  govern  the  case,  and  that  the  parties  are  governed 
by  personal  law  subject  to  certain  modifications  in  prac- 
tice. No  special  custom  having  been  proved  in  this  case,  we  must, 
in  accordance  wdth  Section  5  of  the  Punjab  Laws  Act,  apply  the 
rule  of  personal  law  which  would  govern  the  case  and  under  that 
law  the  plaintiff's  case  must  fail.  We  find  that  no  custom  has 
been  proved  to  exist  among  the  Shia  Sayads  of  the  Kazi  rnohalla 
of  Umballa  City  under  which  collaterals  related  in  the  degree  in 
which  the  plaintiffs  are  to  Mussammat  Husain  Bibi,  have  a  right 
to  succeed  to  non-ancestral  house  property  situated  in  the  Umballa 
City  or  Cantonments  to  the  exclusion  of  a  grandmother  succeeding 
her  grandson,  or  a  daughter  succeeding  her  mother.  We  hold 
that  Mussammat  Nasiban  succeeded  to  a  full  estate  in  the  pro- 
perty in  question,  and  that  Mussammat  Hussain  Bibi  took  a  full 
estate  from  her  by  gift  to  which  she  would  have  succeeded  on 
Mussammat  Nasibau's  death  without  the  gift.  Mussammat 
Ilusain  Bibi 'a  estate  being  a  full  one,  the  plaintiffs*  suit  must 
fail.  The  appeal  is  accordingly  accepted  and  the  suit  dismissed 
with  costs   throughout.  Africa!  alloived, 
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Pull  Bench. 

No.  55. 

Before  Sir  IVilUam  Clark,  Kt.,  Chief  Judge,  Mr,  Justice  Reid, 
and  Mr.  Justice  Chatterfl. 
JOW  ALA,— (Plaintiff), -APPELLANT, 
AFPBtLATE  Side.  ^  Versus 

HIRA  SINGH  AND  OTHERS,— (Deb endants),— 
RESPONDENTS. 

Civil  Appeal  No.  729  of  1899.* 

Custom  -alienation — Alienation  by  Jot  'proj)r{etor  nilhovt  malp,  ismie 
at  the  date  of  the  alietmt ion— Right  oj  after-horn  son  to  contest  such  aliena- 
tion on  the  ground  of  necessity. 

Held,  by  a  majority  (Clark,  C.  J.,  dissenting)  that  under  the  Punjab 
Customary  Law  a  transfer  by  an  owner  who  has  no  heir  txistinc:  at  the 
time  competent  to  challenge  it  cannot  be  contested  by  a  son  begotten  by 
the  owner  after  the  date  of  the  transaction  unless  there  was  in  existence 
afe  the  date  of  the  tiansfer  someone  who  would  challenge  it  and  such 
person  did  not  ratify  it  before  (an)  after-born   sou  was  begotten. 

Shayn  Singh  v.  Sucha  (^),  considered  and   approved. 

Miissammat  Lorendi  v.  llussammat  Kishen  Kaur  {;),  Mussainmat 
Falcharunnissa  v.  Malik  Rahim  Bukhsh  (^),  Gujar  v.  Sham  Das  (*),  Roda  v. 
Eirnam  (^),  Sita  Ram  v.  Raja  Ram  (°),  Mussammat  Banc  v.  Fatteh  Khan  ('), 
Tagorev.  Tagore  {^),  Deri  Ditta  y.  Saud'igar  ("),  The  Collector  of  Masvli- 
patam  V,  Cavaly  Vencata  Narrainapah  {^^),  Ilahia  v.  Ganda  Singh  (^^), 
and  Lehna   v.  Mussammat  ThaTcri  (^'),  referred  to. 

Further  appeal  from  the  decree  of  Captain  G.  C.  Beadon,  Bivi' 
sional  Jit'lge^  Amritsar  Division^  dated    \Qth  February  1899. 

Madan  Gopal,  for  appellant. 

Vislinu  Singh  and  Rup  Lai,  for  respondents. 

This  was  a  reference  to  a  Full  Bench  made  by  Reid  and 
Kensington,  JJ.,  to  consider  whether  a  son  begotten  after  an 
alienation  of  ancestral  property  by  his  father,  can  impugn  that 
alienation,  the  parties  being  governed  by  custom  and  being- 
Hindu  Jats  of  the  Central  Punjab. 

*  Case  No.  1422  of  1899  v,2,^  also  disposed  of  by  the  judgment  in 
this  case. 

(0    79  P.  /?.,  1900.  (')  48  P.  E.,  1893,  F.  B, 

{^)  149  P.  R.,  1888.  («)    9  Beng.,  L.  R.,  398,  P.  C, 

(»)    23  P.  R.,  1897.  O  65  P.  R.,  1900. 

(♦)  107  P.  P.,  1887,  F.  B.  (1^')    8  iJoo  ,  I.  A.,  50O. 

(=)    18  P.  P.,  1805,  F.  B  (1 1)  110  P.  P  ,  1890,  F.  B. 

C;    12  P.  P.,  1892,  F.  B.  ('2)  32  P.  P.,  1895,  F.  B. 
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The  order  of  reference   was  as  follows  :— 

Reid,  J. —The  question  involved  in  this   appeal,    whether  a     23?-^  May  1902. 
son  begotten  after  an   alienation  of  ancestral  property   by   his 
father  can  impugn  that  alienation,  the  parties  being  governed  by 
custom,  is  of  great  importance. 

•  Sham  Singh  v.  Sncha  (*),  which  is  directly  in  point,  is  the 
decision  of  a  single  Judge,  on  appeal  from  the  decree  of  one  of 
the  Judges  of  this  Bench,  which  it  reversed. 

Counsel  for  the  appellant  contends  that  the  distinction  be- 
tween Hindu  Law  and  cnstom  is  that  under  Hindu  Law  inherit- 
ance vests  by  birth,  while  under  custom  it  vests  by  the  death  of 
the  owner,  so  that  it  is  immaten'al  under  custom  when  the  heir 
came  into  existence  if  he  is  in  existence  at  the  date  of  the  death. 
We  refer  the  question  stated  above  to  a  Full  Bench. 

The  judgments  delivered  by  the  learned  Judges  who  consti- 
tuted the  Full  Bench   were  as  follows  : — 

Reid,  J., — The  question  refened  is,  whether  a  son,  begotten  26th  Feb.  1908. 
after  an  alienation  of  ancestral  immovable  property  by  his 
father  can  impugn  that  alienation,  the  parties  being  governed 
by  custom  and  being  Hindu  Jats  of  the  Central  Punjab.  The 
same  question  was  referred  in  Civil  Appeal  1422  of  1899,  and 
both  references  can  be  disposed  of  together. 

It  is  admitted  that,  under  customary  law  which  governs  the 
family  of  the  alienor,  the  son,  if  bnrn  before  the  alienation,  could 
attack  it  on  the  ground  that  it  was  not  justified  by  necessity,  and 
it  is  further  admitted  that  under  Hindu  law,  a  son  begotten  after 
an  alienation  by  his  father  cannot  attack  it  on  that   ground. 

Under  Section  b  of  the  Punjab  Laws  Act  17  of  1872,  in 
questions  regarding  succession  the  role  of   decision    shall   be    (a) 

any  custom  applicable  to  the  parties   concerned 

//_,) the   Hindu  law    in    cases    where    the 

parties  are  Hindus  except  in  so  for  as    such   law has    been 

modified  by  any  such   custom  as  is  above  referred  to. 

In  Mussammat  Lorendi  Y.  Mussammat  ICishen  Knnr  (2),  and 
Mussammat  Falihariinnisst  v.  Malik  Rahim  Bahhsh  (''),  it  was  held 
that  the  section  lays  down  the  rule  that  an  inquiry  should  first  be 
directed  to  ascertain  whether  there  is  any  custom  api)licable  to  tho 
parties  in  respect  of  matters  dealt  with  by  it  and  that,  if  one  is 
established,  it  shall  furnish  the  rule  of  decision  to  the  supersession 


(')  70  P.  R.,  V.m.        (•-)  HO  /'.  R.,  1H8H. 
(»)  2:{  p.  /^,  IH07. 
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of  their  personal  law,  the  person  who  alleges  a  custom  contrary 
to  some  precept  of  his  personal  law  being  pimn  facie  hound  to 
prove  that  custom. 

The  contentions  on  behalf  of  the  after-born    son    nre   brieflj'" 
(I)  that  a  declaration  in  favour  of  one  reversioner  ensures  on  his 
death  in  favour  of  all  reversioners ;    (2)   that   the   suit    is   based 
on  the  ground  that  the  property  belongs  to  the  family  having  des- 
cended   from  an  ancestor  common  to  the  members  of   the  family  ; 
(3)  that  to  hold  that  the  after-born  son  cannot  attack  the  aliena- 
tion would  entail  holding  tliat  the  birth  of  such  son  would  validate 
a  sale  which  might  have  been  attacked  by  a  collateral  had  no  son 
been  born  ;  (4)  that  to   hold    that   tbe    after-born  son  can  attack 
an  alienation  does  not  entail  holding  that  the  right   of   attack    is 
kept  in  suspense  until  the  son  is  bom,  inasmuch  as,  on  the  death 
of  the  alienor,   the  nearest  heir   will  take,    and   the   state   of   the 
family   at  the  date   of  the   attack    must  be   considered  ;  (5)    that 
the  after-born   son    takes  the   place  of  the  collateral  who  existed 
at  the   date   of  the  alienation.     The  contentions  on  behalf  of  the 
alienee  are  (1)   that  an  alienation  without  necessity  is  void  only, 
not  voidable ;    (2)  that   there  must  be   some  one  in   existence  at 
the  date  of  the  alienation    to  attack   it ;  (o)    that   the  state  of  the 
family  at  the  date  of  the  alienation  must   bo  considered  ;  (4)  that 
when  a  reversioner  succeeds    in   a     suit   for   a     declaration   the 
reversionary   right  is   restored,  and   on  the  death  of  the  alienor 
the  nearest  heir  succeeds  ;  (5)  thnt  in    no  case   has  the  after  born 
son  the   right  to  object  to  the  alienation. 

These  contentions  suggest  a  distinction  between  oases  in 
which  the  sonless  alienor  had,  at  the  date  of  alienation,  no  col- 
lateral who  could  object  to  the  alienation,  and  cases  in  which 
he  had  such  collateral. 

In  Gtijar  v.  Sham  Bas  (^),  at  page  243,  Roe,  J.,  remarked : 
"  The  proprietor's  own  title  to  the  land  has  grown  up  out  of  a 
"  state  of  things  which  renders  it  improbable  that  he  possessed  a 
"  power  of  transfer.  The  land  came  to  him  as  a  member  of  a 
"  village  community  which,  at  no  distant  period,  held  the  whole 
*'  of  their  lands  jointly,  recognizing  in  the  individual  member 
"  only  a  right  of  usufruct,  that  is,  a  right  to  enjoy  the  profits 
**....  of  the  common  land  actually  cultivated  by  him  and  iiis 
"  famil}^,  and   to  share  in    those   of   the  portion  still  under   joint 

"  management It  is  not  unreasonable  to 

*'  presume  that  the  absence  of  lineal  male  heirs  does  not  confer  on 

(^)  107  P.  «.,  1887,  F.  B, 


July  1903.  ]  CIVIL  JDDGMENTS-No.  55.  225 

"  a  proprietor  privileges  greatly  in  excess  of  those  enjoyed  by 
"  his  fellows.  It  v.ould  only  be  natural  that  in  such  a  ease  the 
'•  next  male  collateral,  if  within  a  reasonable  degree  of  relation- 
"  ship,  so  near  we  may  say,  as  to  be  looked  on  as  a  member  of 
"  the  same  family,  should  take  the  place  of  the  lineal  heirs,  and 
"  that  his  consent  to  the  alienation  of  land,  which,  by  the  custom- 
'•  ury  rules  of  inheritance,  would  have  descended  to  him,  should 
"  also  be  necessar)'.  The  land,  even  when  not  nominally  joint, 
**  is  considered  as  belonging  to  the  family,  and  the  consent  of  the 
"  family,  or,  at  any,  rate  of  the  membei^  of  the  family  most  in- 
"  terested,  would    naturally  be  necessary  to  any  transaction  afPect- 

"  ing  it   permanently Wo  do   not   think    that  any- 

*'  thing  can  be  predicated  as  to  the  '  natural  rights '  of  a  pro- 
"  prietor.  Ho  must  derive  those  rights  either  from  positive 
"  written  law  or  from  customary  law.  It  is  not  alleged  that  the 
"  Legislature  has  ever  attempted  by  any  act  of  its  own  to  regulate 
•  a  Jat  proprietor's  power  of  disposing  of  his  land,  and  his  rights 
"  must  therefore  be  derived  from  customary  law." 

In  the  same  case  Plowden,  S.  J.,  said:  ''  But  if  the  proposition 
"  be  authoritatively  laid  down  that  it  is  to  be  presumed  that  a 
"  childless  owner  of  ancestral  immovable  property  has  not  an 
"  unrestricted  power  of  disposition  but  a  limited  power  only,  the 
"  practical  question  remains,  wliat  are  the  limits  ?  The  only 
"  general  answer,  as  it  seems  to  me,  that  is  possible  to  this  question 
"  is  that  the  only  limit  on  his  power  of  disposition  is  the  right 
"  which   custom  may   recognize  in   other  persons,    having  an  in- 

"  terest  in  the   property,  to   restrain  him Again,  and 

*'  this  is  perhaps  the  most  important  point  of  all— for  in  every 
"  instance  there  must  be  some  person  who  seeks  to  interpose,  or  to 
"  undo  or  to  limit  the  operation  of  the  owner's  act  of  disposition 
'*  — custom  varies  as  to  the  degree  of  propinquity    which  entitles  a 

'*  collateral  to  interpose I  think  it   will   be   found 

"  practically  useful  to  go  even  to  the  short  length  of  affirming  that, 
"  as  a  general  rule,  the  presumption  is  that  a  son  less  land-owner 
"  has  not  an  unrestricted  power  of  disposition  over  ancestml  im- 
"  movable  property." 

Under  the  MitaJcshara  collaterals  cannot  limit  a  man's  dis- 
position of  ancestral  immovable  property  if  it  is  not  joint,  and 
the  rule  is  thus  laid  down  by  Mayno,  Edition  G,  Section  842 : 
**  Dispositions  of  property  by  a  father  can  of  course  only  be 
"  objectod  to  by  those  who  have  a  joint  interest  with  him  in  the 
"  property,   either   by   joint  acquisition  or  by   biith  whore     the 
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"  objection  is  based  on  the  latter  groanci  it  is  necessary  to  show 
*'  that  such  an  interest  vested  in  the  objector  at  his  birth,  or  by 
"his  birth.  Therefore  a  son  cannot  object  to  alienations  validly 
"  made  by  his  father  before  he  was  born  or  begotten,  because 
"  ho  could  only  by  birth  obtain  an  interest  in  property  which 
"  was  then  existing  in  his  ancestor.  Hence,  if  at  the  time  of  the 
"  alienation  there  had  been  no  one  in  existence  whose  assent  was 
"  necessary,  or  if  those  who  were  then  in  existence  had  consented, 
"  he  could  not   afterwards  object   on  the   ground   that  there    was 

"  no  necessity  for  the  transaction On  the  other  hand,  if  the 

"  alienation  was  made  by  a  father  without  necessity  and  without 
"  the  consent  of  the  sons  then  living,  it  would  not  only  be  invalid 
"against  them,  but  also  against  any  son  born  before  they  had 
"  ratified  the  transaction  ;  and  no  consent  given  by  them  after 
"  his  birth  would  render   it  binding  upon  him." 

In  Sham  Singh  v.  Suchn  (i),  Harris,  J.,  said:  "  The  right  to 
"  plaintiff  to  object  to  the  sale  before  his  birth  is  one  io  which  no 
*'  alleged  custom  applies.  It  is  not  suggested  that  instances 
'*  would  be  forthcoming  in  support  of  such  custom,  even  if 
"alleged.  It  is  only  in  comparatively  recent  times  that  restric- 
"  tion  on  alienations  has  been  extended  to  cases  like  the  present, 
"  so  far  as  customary  law  is  concerned.  We  have  therefore  to  fall 
"  back  upon  Hindu  liw  which,  though  parties  are  Sikhs,  is,  in 
"  the  absence  of  custom,  the  personal  law  of  the    parties." 

In  considering  the  effect  of  applying  Hindu  law  the  dis- 
tinction between  the  rights  of  the  male  proprietor  under  Hindu 
law  and  under  customary  law  must  be  kept  in  view.  Under 
the  former  he  has,  if  he  has  not  a  son  born  or  begotten,  an 
unfettered  right  over  any  ancestral  immovable  property  in 
respect  of  which  his  share  has  been  separated  from  the  shares 
of  his  collaterals.  Under  the  latter,  his  dealings  with  such 
property  can  be  controlled  by  his  collaterals  within  certain 
degrees,  the  existence  of  such  collateral  having  the  effect  of  the 
existence  of  a  son. 

The  third  contention  in  favour  of  the  after-born  son  can  be 
met  by  treating  ai  existing  collateral  and  an  after-born  son  as 
sons  born  before  and  after  the  alienation,  and  holding  that  the 
after-born  can  object  to  the  alienation  if  it  had  not  been  rati6ed, 
before  his  birth,  by  the  previously  born. 

The  adoption  of  this  course  would  render  it  practically  im- 
material in  such  cases  whether   Hindu  law   is  applied  pro  tanto 

~  (•)  79  P.  B.,  1900, 
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under  Section  5  of  the   Laws  Act  or  a   custom    in   favour  of  the 
after-born  sou's  power  to  object  is  lield  to  exist. 

The  case  of  an  after-born  son,  where  no  collateral  existed  at 
tho  date  of  the  alienation,  presents  more  diflBculty.  To  hold 
that,  if,  at  that  date,  no  person  with  a  right  to  interpose,  or  to 
undo,  or  to  limit  the  operation  of  the  owner's  act  of  disposition 
exists,  the  owner  may  dispose  of  the  whole  of  his  ancestial  im- 
movable property,  is  to  deprive  tl  c  after-hem  sen  of  property 
which  would,  but  for  the  disposition,  have  pas-scd  to  him  on  a 
title,  derived  from  the  ancestor  from  whom  the  father's  title  was 
deiived. 

I  am  not  pressed  by  the  argument  that  a  reply  in  the  affir- 
mative to  the  question  referred  would  render  the  title  of  a 
transferee  from  a  proprietor  without  male  collaterals  or  descend- 
ants insecure,  and  would  lead  to  Fpcculative  tiarsactions.  The 
transferee  is  bound,  in  dealing  with  ancestial  immovable  prcpeity 
to  satisfy  himself  as  to  the  nature  of  the  title  derivable  from  the 
transferrer  and  the  speculative  ratuie  of  the  tiansaction  is  a 
question  merely  of  degree. 

No  direct  authority  in  favour  of  the  after-born  son  has  been 
cited,  and  it  has  been  suggested  that  a  reply  in  his  favour  will 
complicate  the  question  of  limitation. 

In  Eoda  V.  Earnaw  ('),  it  was  held  that  the  possession  of 
the  transferee  of  a  male  proprietor  became  adverse,  en  the  death 
of  the  latter,  to  his  collaterals.  The  limitation  period  being  12 
years,  the  after-born  son,  if  entitled  to  object,  would  be  in  the 
position  of  any  other  minor  entitled  to  object.  Eivaz,  J.,  who 
delivered  the  judgment  of  the  Full  Bench,  said,  at  page  79  of 
the  Report:  "  We  have  already  expressed  our  opinion  that  the 
"  present  plaintiff  does  derive  his  right  to  possession  of  the  land 
*'  in  suit  from  or  through  the  last  male  owner.  But  does  he 
'*  derive  his  right  to  sue  for  possession  from  or  through  such 
"  person  ?  In  our  opinion  he  does  not,  inasmuch  as  his  right  to 
*'  sue  for  possession,  in  spite  of  the  last  owner's  act  of  alienation, 
"  is  derived  from  no  individual,  but  from  the  customary  rule, 
"  which  places  a  restriction  upon  the  owner's  power  of  disposition 
'*  of  ancestral  property,  and  renders  him  liable  to  be  controlled  in 
"  that  respect  by  his  collateral  heirs." 

This  dictum  does  not,  in  my  opinion,  advance  the  argumentn 
for  and  against  tho   after-born  son  further  than  they  were  taken 


{')  18  ?.  i?.,  1895,  F.  B. 
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by  Gujar  v.  Shain  Das  (^),  above  cited.  In  both  cases  the  exist- 
ence, at  the  date  of  the  alienation  impugned,  of  a  pcivson  entitled 
to  impugn  was  assumed,  and  the  facls  of  the  cases  did  not  neces- 
sitate a  consideration  of  the  question  now  referred.  The  reference 
should,  in  my  opiuion,  be  answered  as  follows  :  — 

Hindu  law  has  been  modified  by  custom,  to  the  extent  that 
collaterals,  who  cannot  obj(  ct  under  the  former  can  object  under 
the  latter,  to  transfers  of  ancestral  immovable  property,  and  this 
modification  entails  the  result  that,  if  a  collateral  or  collaterals, 
entitled  at  the  date  of  the  transfer  to  object,  has  or  have  not 
ratified  it  before  the  birth  of  a  son,  such  son  can  object  to  it  in 
his  own  right,  though  he  was  not  born  at  the  date  of  the  transfer, 
birth  antedating  to  the  begetting  ;  but  custom  has  not  effected 
any  modification  of  Hindu  law,  such  as  to  empower  a  son,  born 
after  a  transfer,  to  impugn  it,  on  the  ground  of  absence  of  neces- 
sity, if  no  person  entitled  to  impugn  it  was  born  at  the  date  of 
the  transfer  and  Hindu  law,  which  does  not  give  the  after-born 
a  right  to  impugn  the  transfer  under  such  circumstances,  must 
be  followed. 

I'Sth  April  1903.  Clark,    C.  J. — I   am   unable   to    agree   with     my   learned 

brother  Reid  on  the  principle  on  which  he  has  based  his  decision, 
that  there  being  no  custom  on  the  subject,  the  case  should  be 
decided  according  to  Hindu  law. 

Under  Section  5,  Punjab  Laws  Act,  in  questions  regarding 
succession  the  rule  of  decision  is — 

(a)  any  custom  applicable  to  the  parties  ; 

(6)  Muhammadan  law    in   cases   where   the   parties   are 

Muhammadans   and   Hindu   law  in  cases  where  the 

parties  are  Hindus. 

There  is  a  peculiar  customary  law  applicable  to  the  parlies 
as  regards  succession,  and  I  think  that  gaps  in  this  custom  should 
and  may  according  to  law  be  filled  up  on  the  general  principles 
and  analogies  of  the  customary  law,  and  not  by  reverting  to  the 
Hindu  law,  which  has  never  been  followed  by,  and  is  entirely 
unknown  to,  the  tribes  following  customary  law,  and  is  based  on 
principles  unrecognised  by  them. 

If  all  gaps  in  the  customary  law  of  succession  are  to  be 
filled  up  from  the  Muhammadan  or  Hindu  law,  the  result  must 
be  hideous  patchwork. 
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As  I  understand  the  law,  the  parties  ia  matters  of  succession 
generally  are  governed  by  custom,  and  tins  custom  must  be 
ascertained  by  the  Courfs,  and  custom  can  be  ascertained  by 
other  ways  than  former  precedents  as  will  be  indicated  presently. 

Mayne,  in  Chapter  I,  Nature  and  Origin  of  Hindu  Law, 
discusses  how  far  the  immemorial  custom  of  the  country  has  been 
affected  by  Brahmanism ;  he  says  that  the  principle  that  the 
right  of  inheritance  according  to  Hindu  law  is  wholly  regulated 
with  reference  to  the  spiritual  benefits  to  be  conferred  on  the 
deceased  proprietor  is  true  as  regards  Bengal  but  not  elsewhere, 
that  among  the  Hindus  of  the  Punjab  the  order  of  succession  is 
determined  by  custom  and  not  by  spiritual  considerations  -  he 
sums  up  the  discussion  as  follows  : — "  First  that  we  should  be 
"  very  cnreful  before  we  npply  all  the  so-called  Hindu  law  to 
"  all  the  so-called  Hindus.  Secondly,  that  in  considering  the 
"  applicability  of  that  law%  we  should  not  be  too  strongly 
"  influenced  by  an  undoubted  similarity  of  usage.  Thirdly,  that 
"  we  should  be  prepared  to  find  that  rules  such  as  rules  of 
*'  inheritance,  adoption,  and  the  like,  may  have  been  accepted 
"  from  the  Brahmans  by  classes  of  persons  who  never  accepted 
"  the  principles,  or  motives,  from  which  these  rules  oiiginally 
"  sprung  ;  and,  therefore,  lastly,  that  we  should  not  rashly  infer 
"that  a  usage  which  leads  to  necessary  developments,  w  hen 
"  practised  by  Brahmans,  will  lead  to  the  same  developments, 
"  when  practised  by  alien  races.  It  will  not  do  so,  unless  they 
"  have  adopted  the  principle  as  well  as  the  practice.  Without 
"  both  the  usage  is  merely  a  branch  severed  from  the  trunk. 
"  The  sap  is  wanting  which  can  alone  produce  growth." 

Sir  Charles  Roe,  on  page  11  of  his  Tribal  Law,  says  : — "  Thft 
"  Hindu  agriculturist   of  the  Punjab   knows   nothing   of   caste, 
"  except  as  represented  by  his  tribe.     No   doubt  he  respects   the 
"  Brahmin,  and  calls  him  in  and  feeds  him    on   occasions  of   re- 
"  joicing  or  sorrow,  but  he  would  never  dream  of  referring  to  him 
"  or  to  the  Hindu   law  for  guidance  in  his    daily  life.     If  lie    has 
*'  ever  hoard  of  the  Dharm.<ili'i4ra  at  all  which  is  very  improbable, 
"  he  has  only  don?  so  as  a  Spanish  peasant  may   have   heard  of 
"  the  Bible,  ho  knows  nothing  whatever  of  its  contents  or  princi- 
"  pies,   nor  could    the    Brahmin   himself    enlighten    him.     Mr. 
'•  Ibbetson  notices  some  minor  points,   such  as   widow   marriage, 
"  on  which  Hindu  tradition   may   have   slightly   affected  social 
*'  usage,  but  it  is  perfectly  certain  that  among  the   Hindu   agri- 
"  culturists  rights  on  land  nio  in  no  way  regulated    by    Hindu 
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"  law.  His  own  customary  law  may  lifivo  fratnrcs  common  to 
"  the  Hindu  law,  as  well  as  to  other  early  Codes,  but  it  cannot 
"  be  said  to  be  derived  from  it. 

"  The  Hindu  law  cannot  be  applied  to  the  Hindu  tribes, 
"  because  they  have  never  in  fact  followed,  or  even  h.eard  of  it, 
*'  and  it  is  framed  for  a  different  state  of  society.  i3ut  the 
"  Muhammadan  law  is  still  more  ir.iippli cable  to  the  ISIuham- 
"  madan  tribes. " 

The  practice  of  this  Court  has  been,  I  think,  to  decide  ques- 
tions of  succession,  where  ihe  custom  was  donbtful  or  unkno\\n, 
on  the   above  principles  and  not  to  fall  back  on  personal  law. 

Thus,  in  Oujar  v.  Sham  Das  (^),  though  the  form  of  question 
referred  was  as  to  where  the  omis  piobandi  lay,  yet  the  grronnd^ 
of  decision  were  based  chiefly  on  ihe  nature  of  the  property,  and 
the  opinions  of  leading  men  formed  on  the  general  principles  on 
which  the  custom  was  based  and  on  the  records  of  custom,  the 
eni-lier  and  later  decisions  of  the  Couit  being  conflicting  on  tlie 
question  referred. 

Similarly,  in  Sifa  Rnm  v.  Iiaja  Iiam  (2),  also  a  Full  Bench 
case,  where  the  question  was  as  to  who  were  the  heiis  of  a  man 
who  had  been  adopted  and  died  childless.  The  previous  decisions 
of  this  Court' were  over-ruled.  Sir  Charles  Hoe  said  :  "  Where 
"  I  think  the  published  decisions  go  wrong  is  that  they  one  and 
'•  all  fail  to  consider  the  nature  of  the  property  in  dispute.  A 
"  similar  failure  led  to  wrong  principles  being  applied  to  the 
"decision  if  cases  in  which  a  sonless  proprietor's  power  of 
"alienation  was  in  dispute.  This  last  mistake  was  coirected  by 
*'  the  Full  Bench  ruling  of  this  Court  Gvjar  v.  Sham  Das  (^j,  and 
"  1  think  that  the  principles  therein  Inid  down  afford  us  the  pro- 
"  per  guide  for  the  decision  of  the  class  of  cases  now  before  us." 

Later  on  he  says—"  It  is  unnecessary  to  discuss  vihat  would 

"  be  the  rule  of  snccession  under   Hindu    law 

"  what  might  be  excellent  law,  when  the  estate  to  which  sue- 
"  cession  is  claimed  consists  of  a  fortune  in  Government  securi- 
"  ties,  may  be  very  bad  law  when  the  estate  is  a  holding  in  a 
"village  community. 

The  case  was  professedly  considered  (1)  with  reference  <o 
"  the  previous  decision  of  this  Court  ;  (2)  with  reference  to  the 
"  general  principles  which  govern  the  customs  regulating  succes- 
"  eion  to  land  in  Punjab  village  communities." 
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So,  also,  in  Mnss,immal  7i/iio  v.  Fa'eh  Khan  (')  where  the 
qiieslioii  was,  whether,  where  by  custom  a  proprietor  could  gift 
his  land,  there .w;is  a  presumption  that  he  could  also  will  it. 
The  question  was  decided  on  general  principles  —there  was  held 
to  be  such  presumption  -the  probable  result  bji ng  that  a  custom 
ni  favour  of  wills  has  been  established  where  such  custom  could 
not  have  been  aflirmatively  proved,  a  custom  being  thus  establish- 
ed where  none  previously  existed,  and  the  cases  not  being  decided 
by  the  p;!rsouul  law,  because  no  custom  on  tin  point  existed. 

Holding,  then,  that  the  question  referred  is  to  be  decided 
accvU'ding  to  customary  law  and  not  by  reference  to  Hindu  law, 
the  question  remains,  what  is  the  customary  law  on  the  sub- 
ject ? 

The  restrictions  on  alienations  by  childless   proprietors   may 
be  said  to  have  only  become  general  aflcr   the    decision    of    Gvjar 
v.  i^ham  Das  ('^),  and  cases  of  children   unborn  at  the  time  of   the 
alienation    seeking   to  contest  on  alienation  must  be  very  rate,  so    . 
we  cannot  expect  much  help  from  actual  instances. 

A  new  case   under  customary  law  must   be   decided   on    the 
[same    principles    as   a    new  Ctase   under    law  and    the   principles 
which  govern  the  decision  of  such  a  case  are  stated,  by  their  Lord- 
ships   of   the    Privy    Council  in  7Vr^ore  v.  Tatjore  {^).     "The  law 
"  of  wiUs  has,  however,  grown  up,    so  to  speak,    naturally,  from 
"  a  law  which  furnishes  no  analogy  but  that   of  gifts,    and    it   is 
"  the  duty  of  a  tribunal  dealing  Avith  a  case    new  in  the    instance 
''  to  be  governed  by  the  established   principles  and  the  analogies 
"  which   have   heretofore   prevailed   in   like  cases.     The   rule  of 
"  jurisprudence  in   new   cases  was   stated   by   Lord    Wensleydale 
"in  the  opinion  delivered  by  him    as  a    Judge  in   the    House  of 
"  Lords   in   the   case    of    Mirehouse    c.    llcnnell,    in   accordance 
"  with  princii)les   generally   reccgniscd,     "The  case,  "  said  Lord 
"  Wensleydale,  "  is  in  some  sense   new,   as  many  others  are  which 
"  continually  occur,    but  we  have  no  right  to   consider  it  because 
'•  it  is  new  as  one  for  which  the  law  has  not  jirovidcd  at  all,  and 
"  because  it  has   not  yet   been  decided,  to   decide  it  for   ourselves 
"  accoiding  to  our   judgment  of  what  is  just  and   ex])edient.    Our 
"  common  law  system    consists  in  the  applyir.g  to    new  combina- 
"  tion  of  circumstances  those  rules  of   law  which    we  derive  from 
"  legal   principles  and   judicial    precedents,  and   fur  the   sake  of 
"  attaining  uniformity,  consistency,  and  certainty,  wo   must  apply 
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*'  those  rules,  where  they  arc  not  phdnly  unreasonable  and  incon- 
*'  venient,  to  all  cases  which  arise  ;  and  we  are  not  at  liberty  to 
"  reject  them  and  to  abandon  all  analogy  to  them,  in  those  to 
"  which  they  have  not  yet  bean  judicially  applied,  because  we 
"  think  that  the  rules  are  not  as  convenient  and  reasonable  as  we 
"  ourselves  could  have  devised.  It  appears  to  us  to  be  of  great 
"  importance  to  keep  this  principle  steadily  in  view,  not  merely 
**  for  the  determination  of  this  particular  case,  but  for  the  interest 
'*  of  law  as  a  science." 

In  Gitjar  v.  Sham  Das  (^),  it  was  pointed  out  that  *'  the  law 
"expressly  provides  for  the  admission  in  evidence  of  opinions  as 
"  to  matters  of  custom,  and  these  opinions  may  refer  as  well  to 
"  the  general  principles  on  which  custom  is  based  as  to  instances 
"  of  its  actual  exercise,  when  a  new  case  arises  it  is  surely  as 
"  reasonable  to  enquire  from  the  heads  of  the  tribe  the  principles 
"  on  which  it  ought  to  be  treated,  as  it  would  be  to  refer  its 
*'  decision  to  Hindu  law  or  some  other  set  of  principles  admittedly 
*'  unknown  to  the  tribe." 

Again,  in  Sifa  Bun  v.  liaja  Ram  ('^),  the  question  of 
the  right — under  customary  law  of  collateral  heirs,  in  his 
natural  family,  of  a  man  who  has  been  adopted  to  succeed  in 
default  of  his  lineal  heirs  to  the  property  which  he  inherited  by 
Tirtue  of  his  adoption, — was  decided  on  general  principles  in  the 
face  of  contrary  decisions,  and  it  was  pointed  out  that  the  heads 
of  the  Jat  community  would  if  questioned  as  to  their  custom, 
"  trace  the  history  of  the  property  in  dispute,  showing  how  it  had 
'*  been  acquired  and  how  it  had  descended  to  its  last  holder  :  they 
"  would  show  that  it  had  never  been  the  absolute  property  of  any 
"  individual,  but  formed  part  of  a  large  estate,  which,  though 
"sub-divided,  either  temporarily  or  permanently  for  the  purposes 
"of  enjoyment  of  profits,  was  ultimately  the  property  of  a  com- 
"  munity,  whose  only  known  law  was  custom,  which  custom  was 
"  based,  not  in  caprice,  but  on  perfectly  intelligible  principles, 
"  having  for  their  object  the  maintenance  of  the  intugiity  of 
**  the  community.  Thc}^  would  thus  explain  tl-.at  when  any 
"  question  arose  for  the  solution  of  which  there  were  no  actual 
"  precedents,  they  were  still  able  to  deduce  logically  from  the 
"  broad  general  principles  which  governed  the  community,  the 
*'  manner  in  which  the  new  question  should  be  solved,  and  they 
"  would  maintain  that   the  right  of  the   collaterals  of  the  donor, 
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••  or  ado})ttr,    to   succeed,    was   a   logical   deduction  from   these 
"  priucij)les." 

Tlio  general  principles  applicaLle  for  tlic  decision  of  the 
question  are  that  ancestral  land  is  considered  as  the  property  of 
the  community  and  not  of  the  individual.  It  is  put  by  Sir  W. 
Flo\Yden  in  Onjar  v.  Shavi  Vas  (^),  as  follows:  — 

•'The  prevailing  sontimcnt  in  this  province  among  agiicultu- 
"  rists  ascertained  by  the  experience  of  the  Courts  and  of  the 
"  settlement  ofiicers  and  in  compendious  records  of  custom  is  that 
"in  respect  of  ancestral  immovable  property  in  the  hands  of  any 
"  individual  there  exists  some  sort  of  res'duary  interest  in  all 
"  the  de>cendants  of  the  tirst  owner  or  body  of  owners,  however 
"  remote  and  contingent  may  be  the  probability  of  some  among 
''  such  descendants  ever  having  the  enjoyment  of  the  property," 

It  is  put  by  Sir  C.  Roe  in  Sita  Ram  v.  liaja  Ram  (2)  : 
"  The  whole  principle  underlying  the  enjoyment  of,  and  succession 
'•  to,  land  in  villages  held  by  a  body  of  proprietors  belonging  to 
"  one  tribe,  or  descended  from  a  common  ancestor,  is  that  the 
"  land  does  not  belong  absolutely  to  the  individual  holder  :  for  the 
"  time  being   it  belongs  to  the  family  or  community." 

The  main  principle  of  the  customary  law  on  this  point  being 
to  preserve  the  land  for  the  family  or  community,  I  am  unable 
to  see  any  ground  for  making  a  distinction  between  born  and 
unborn  sons,  nor  can  I  imagine  that  the  heads  of  tribes  would  ever 
have  cntcrta  ined  such  a  distinction,  or  held  that  a  young  man 
might  dissipate  his  estate,  and  if  he  subsequently  married,  and 
had  sons,  that  they  would  be  in  a  different  position  from  infant 
sons  existing  at  the  time  of  the  alienation. 

As  regards  difficulties  arising  out  of  the  law  of  limitation — 
no  doubt  a  holder's  position  might  bj  attacked  by  a  son  born  a 
very  long  time  after  the  alienation,  but  that  is  a  risk  which  the 
holder  must  take  when  he  acquires  from  a  man  who  may  begot 
sons— a  similar  risk  is  taken  by  a  party  advancing  money  on  an 
entailed  estate  where  there  is  no  existing  heir,  but  one  may  ba 
born  afterwards.  In  any  case  a  possible  difficulty  of  Uuiitafeioa 
does  not  effect  the  question  of  custom. 

As  regards  the  argument  that  there  must  bo  some  one  in 
existence  at  the  date  of  the  alicnatian  to  attack  it.  It  U 
conceded  by  my  brother  Reid  that  after-born  sons  can  attack 
the  alienation,  if    there   are  collaterals  who  have  not  ratitiod  it, 
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and  it  is  only  in  the  case  where  there  arc  no  collaterals  at 
*  the  date  of  the  alienation  that  nftcr-horn  sons  cannot  attack  the 
alienation.  Tiie  legal  conception  that  a  person  may  attack  au 
act  done  before  he  was  born  does  not  present  any  difficulty  to 
ni}'  mind.  This  happens  where  the  holder  has  dealt  with  an 
entjiiltd  estate  to  the  prejudice  of  his  heir,  and  I  have  no 
difficulty  in  hohling,  that  custom  can,  just  as  well  as  a  deed, 
confer  an  interest  in  property  on  an  unborn  person,  which  can 
be  asserted  by  that  person  after  birth. 

I  would  answer  tlie  question    referred  by  saying  that  a  son 
begotten  after  an   alienation    of   ancestral   immovable   property 
by  his  father  can,  under  customary  law,  impnga  that  alienation 
whore  it  cm  bo  impugned  by  a  son  born  before  alienation. 
27/A  Ajml  1903.  Chvitkijji,  J.-My  leirncd    brotliers  have  differed  in  opinion 

as  to  how,  in  the  absence  of  instances,  or  direct  proof  of  a 
custom  on  the  subject,  the  case  of  an  after-born  sen  of  a  male 
proprietor  making  an  alienation  of  ancestral  land  is  to  be 
decided.  Mr.  Justice  lieid  holds  that  Hindu  law,  i.e.,  the 
personal  law  of  the  parties,  will  be  applied  as  Section  5  (b) 
contemplates  that  it  will  furnish  the  rule  of  decision  where 
there  is  no  custom  proved  jind  to  the  extent  such  law  is  un modi- 
tied  by  custom.  The  learned  Chief  Judge  is  of  opinion,  on  the 
other  land,  that,  in  the  absence  of  a  specific  custom  on  the  point 
before  us,  we  ought  not  to  fall  back  on  the  personal  law,  but  to 
decide  it  on  the  general  principles  and  analogies  of  customary 
law,  inasmuch  as  Hindu  law  "  has  never  been  followed  by,  and 
is  unknown  to  the  tribes  following  customary   laAV.' 

The  crucial  point  of  difference  is  in  the  case  of  the  alienation 
taking  place  when  there  is  no  person  in  existence  capable  of 
objecting  to  it,  or,  if  there  is  such  a  person,  he  has  consented  to 
it  before  the  birth  of  the  son. 

I  am  at  one  with  the  learned  Chief  Judge  in  holding  that  the 
mere  want  of  instances  is  not  enough  to  show  that  the  rules  of 
customary  law  do  not  apply  to  a  particular  case,  and  that  the 
analogies  and  general  principles  of  such  law  are  to  be  resorted 
to  w^hen  instances  arc  absent,  and  applied  whenever  it  is  possible 
to  do.  A  rule  of  custom  may  be  established  and  held  to  be  of 
binding  forpe,  even  where  no  instance  is  forthcoming,  if  there 
is  an  overwhelming  preponderance  of  oral  testimony  of  those 
governed  by  it  and  likely  to  know  of  its  existence  in  its  favour 
or  if  it  is  fairly  deducible  from  the  analogy  of  other  well-known 
principles  !of  customary   U^x,     1  do   not  understand  my   brother 


July  1903.  ]  CIVIL  JUDGMENTS— No   55.  235 


Reid  to  dispate  this  proposition,  though  he  hns  not  expressly 
adverted  to  it.  His  opinion  postuhites,  I  think,  that  no  rule  of 
customary  law,  actually  proved  by  evidence  or  dtducible  fiom 
general  principles,  applicable  to  the  question  refencd  to  us  can 
be  said  to  exist. 

I  think  this  reference  is  limited  to  a  decision  on  the 
ti'uo  deductions  from  the  analogies  and  general  pniiciples  cf 
customary  luw.  It  is  always  open  to  the  parties  to  a  ctntiovcisy 
like  the  present  to  prove,  by  actual  instances  or  in  other  wnys 
allowed  by  Ifiw,  that  there  are  specitic  provisions  made  by  custom- 
ary^ law  for  the  rights  of  the  unborn  son  in  cases  (f  alienation 
})y  his  father  before  his  birth. 

To  clear  the  ground  for  discussion  of  the  general  principles 
br^nring  on  the  subject  before  us,  let  us  consider  what  the  tiue 
]iosition  of  a  male  owner  governed  by  custom  is  ^itli  reftrf  nre 
to  ancestral  land.  It  has  leen  held  in  numeious  deci.'-ior.s  tbat 
he  is  a  fnll  owner  (see,  for  example,  Devi  Ditra  v.  Saihincnr 
Singh  (^),  not  a  limited  owner  like  the  Hindu  widow,  but  that 
his  power  of  alienation  is  controlled  by  the  right  of  his  lineal 
descendants  or  agnates  to  succeed  to  his  land  aftir  his  death, 
Avhich  cannot  be  defeated,  except  in  case  of  necessity,  and  then 
only  to  the  extent  such  necessity  \a  established.  In  this  respect 
his  position  presents  considerable  resemblance  to  tl  at  of  the 
Hindu  widow.  Dut  it  has  been  held  that  piinciples  regulatinn- 
necessity  in  his  case  are  different  to  those  applicable  to  the 
Avidow.  This,  however,  is  not  matter  germane  to  the  present 
discussion.  What  is  important  to  bear  in  mind  is,  that  the 
limitation  on  his  power  of  alienation  is  dependent  on  the  rights 
of  his  male  descendants,  or,  in  their  absei.ce,  of  his  agnates.  1'he 
limitation  of  the  widow's  power  is  inherent  in  her  tenure  of  her 
husband's  estate.  It  has  been  laid  down  by  their  Lordships 
of  the  Privy  Council  in  the  cas,e  of  the  Hindu  widow  that,  in  the 
absenC3  of  qualified  reveisioncrs,  the  right  of  objection  to  ini- 
prober  alienations  by  her  vests  in  the  Crown.  The  i\UecUr  t>f 
MasnUj)atam  V.  Cdvuhj  Vencata  Nunaiw-pdh  {'^).  'J'h is  is  equally 
clear  in  customary  law.  The  widow's  estate  is  a  mere  growth 
from  her  right  of  maintenance,  and,  except  in  the  case  of  valid 
necessity,  her  incompetency  to  alienate  attaches  to  her  estate 
ii respective  of  the  rights  of  reversioners  related  to  her  husband. 

I^ut  the  male  owner  has  no  snch  disability.     The  restrictions 
on  his  power  of  transfer   depend  upon   the  existence   of  malo 
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descendants  or  agnate?,  and,  if  they  do  not  exist,  I  do  not  think 
there  is  any  limitation  at  all  on  his  power  of  alienation.  This 
is  self-evident  from  the  very  statements  of  the  rule  restricting 
his  power  in  the  leading  authorities  on  the  subject  and  hardly 
requires  any  argument.  Sir  Meredyth  I'lowden,  in  Gujar  v.  ^Jiam 
Das  (^),  in  a  passage  extracted  by  the  learned  Chief  Judge  in  his 
judgment,  which  I  think  it  unnecessary  to  re^)eat  in  mine,  joints 
out  that  the  prevailing  sentiment  nmong  agricultprisis  in  this 
province,  as  ascertained  by  the  experience  of  Courts  and  settle- 
ment officers  and  shown  in  the  records  of  custom,  is  that  in 
respect  of  ancestral  land  the  descendants  of  the  first  owner  or 
body  of  owners  have  a  sort  of  residuary  interest  in  such  property 
which,  in  effect,  gives  them  the  right  to  object  to  alienations  by 
the  male  holder,  which,  without  good  cause,  defeats  their  right 
of  succession.  Sir  Charles  Roe,  in  Sita  Bcim  v.  Baja  Ram  C^),  lays 
down  the  same  thing  in  somewhat  different  language.  See  also 
Sir  Meredyth  Plowden's  remarks  about  the  tenure  of  the  child- 
less male  proprietor  in  Ihihia  v.  Gandi  Singh  (^),  at  page  369. 
In  Lehna  v.  Mussanimat  Thakri  (*),  I  pointed  out  in  express 
terms  the  nature  of  the  limitation  of  the  male  proprietors'  power 
of  alienation — pages  136,  137— and  to  this  exception  has  never 
been  taken  as  far  as  I  am  aware. 

In  fact  the  doctrine  that  the  male  proprietor  is  the  full 
owner  but  that  his  transfers,  except  when  justified  by  necessity, 
are  capable  of  being  impugned  by  his  reversioners,  wdiich  has 
been  so  often  laid  down,  is  intelligible  only  on  the  above  principle. 
I  accordingly  hold  it  to  be  a  basic  doctrine  of  customary  law 
that  the  male  owner  is  unrestricted  in  his  power  of  transfer,  if 
at  the  time  he  makes  it  there  is  no  one  in  existence  competent  to 
challenge  it. 

If  we  apply  the  principle  to  the  solution  of  the  question  be- 
fore us  the  result  is  somewhat  as  follows  : — If  the  proprietor  has 
sons  or  male  lineal  descendants,  they  can  object  to  the  aliena- 
tion made  by  him,  and  the  title  of  the  alienee  is  a  disputable  one 
as  the  alienor's  right  of  transfer  was  not  unrestricted.  An  after- 
born  son  can  dispute  such  an  alienation  for  by  birth  he  acquires 
the  right  to  sue  which  he  derives  from  the  common  ancestor  BoJa 
v.  tiatnani  (^),  The  same  remark  holds  good  if  the  owner  has 
no  sons  but  agnates  capable  of  objecting,  for  here  also  the  transfer 
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is  voidable  and  the  after-born  son  acquires  the  right  to  sue  on 
birth  and  takes  the  phice  of  the  agnates.  If  the  agnates  consent 
or  refuse  to  sue,  but  have  male  descendants,  the  title  is  equally 
disputable,  for  we  allow  more  distant  reversioners  to  sue  when  a 
nearer  one  refuses  or  neglects  to  do  so. 

In  such  a  case  also  the  after-born  son  is  placed  in  the  same 
position. 

But  where  there  is  no  lineal  male  descendant  nor  agnate 
existing  at  the  time  of  the  alienation,  the  power  of  the  owner  to 
alienate  is  without  restriction.  This  is  the  typical  case  of  un- 
restricted power.  A  closely  analogous  case  is  where  the  alienor 
has  agnates  but  they  ratify  his  act  and  are  themselves  childless. 

In  these  cases  the  transfer  is  with  full  authority,  and  the 
transferee  does  not,  at  the  time  of  the  transaction,  get  disputed 
title.  He  acquires  all  the  interest  of  his  transferrer  which  is 
plenary  in  all  respects,  and  there  is  no  residuary  interest  in  the 
land  vested  in  any  one  else — can  the  after-born  son  of  the  trans- 
ferrer challenge  the  alienation  in  such  an  instance  ?  This  is  the 
special  case  in  which  my  learned  colleagues  differ,  being  agreed 
in  all  others. 

My  answer,  on  the  principles  above  stated,  is  that  he 
rannot.  A  title  unexceptionable  at  the  time  of  the  transfer 
cannot  be  vitiated  by  anything  that  subsequently  transpires 
with  which  the  transferee  has  no  concern.  This,  I  conceive,  is  the 
logical  result  of  the  premises  I  have  set  forth,  and  if  the  premises 
are  right,  as  1  have  tried  to  show,  the  conclusion  is  right  also. 

T  do  not  think  there  is  any  known  doctrine  of  cnstoraarj^ 
law  which  justifies  an  exception  being  made  to  the  inevitable 
result  of  the  male  owner's  position  with  reference  to  the  property 
in  the  absence  of  lineal  male  descendants  or  agnates  or,  as  wo 
are  accustomed  to  term  them,  male  reversioners.  The  learned 
Cyhief  Judge  refers  to  cases  of  entailed  estates,  but  I  venture  to 
Diink  that  they  are  not  exactly  in  point,  as  the  title  depends  upon 
the  terms  of  the  grant  or  settlement  creating  the  estate  tail. 
The  estate  of  the  tenant  in  tail  is  a  limited  one,  whereas  in  the 
particular  case  under  customary  law  we  are  considering  there  is 
no  restriction  on  the  male  owner's  right  of  property.  The  law  of 
entail  stands  on  a  different  footing  from  customary  law,  and  T  do 
iioi-  therefore  pursue  the  discussion  further. 

But,  is  there  any  sufficient  ground  for  thinking  that,  under 
customary  law,  there  would  be  an  exception  to  what  would  be  a 
general  rule,  and  that   a  perfect  title  would   be   vitiated  by  a 
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subseqaent  event  over  which  the  ahenee  has  no  control  ?  Would 
even  the  Punjab  tribesmen  hold  that  where  a  young  man  of 
twenty-five,  absolutely  without  heirs,  has  made  an  alienation  and 
marries  and  has  male  issue  at  the  age  of  fifty,  such  issue  may 
contest  the  sale  within  twelve  years  after  his  death,  or,  supposing 
the  Punjab  Limitation  Act  to  apply,  that  his  son  might  sue  for  a 
declaration  if  he  is  born  within  twelve  years  of  the  date  of  hand- 
intj  over  possession  under  the  transfer  ?  1  should  think  their 
natural  sense  of  equity  would  revolt  against  such  a  ]»ropo- 
sition. 

Moreover,  even  if  they  were  to  say  that  the  unborn  son 
would  have  the  right,  should  their  bare  statement  be  accepted  : 
I  think  this  is  such  a  novel  question  that  no  mere  opinions  should 
•ufRce,  but  actual  instances  should  be  required.  For,  thougli 
opinions  can  be  proof  of  custom,  the  Court  has  always  to  decide 
whether  and  how  far  such  proof  should  be  held  sufiicient  under 
the  peculiar  circumstances.  It  should  also  not  be  lost  sight  of 
that  there  are  other  considerations  which  bear  on  the  question 
and  that  the  Court's  sole  duty  is  not  to  strain  every  nerve  to 
maintain  the  rights  of  the  unborn  son.  Customary  law,  like  other 
laws,  is  a  branch  of  sociology  and  in  the  interpretation  of  its 
principles  or  in  giving  effect  to  them  the  Court  must  have  regard 
to  other  relations  which  exist  in  the  society  in  which  the  parties 
live.  The  number  and  complexity  of  these  relations  are  con- 
stantly growing  under  a  settled  and  civilized  Government,  and 
their  mutual  action  must  materially  affect  the  Court's  decision. 
Now,  in  such  a  state  of  society,  transfers  become  common  and 
there  is  no  rule  of  equity  which  is  so  generally  accepted  as  that 
alienees  for  valuable  consideration  who  act  in  good  faith  should  bo 
protected.  Among  agriculturists,  also,  the  justice  of  the  rule  is 
generally  admitted,  and  I  think  wc  must  bear  it  in  mind  before  we 
give  effect  to  so  exceptional  and  so  novel  a  doctrine  as  that  a 
transfer  by  an  owner  of  unrestricted  power  may  be  vitiated  to 
the  prejudice  of  the  alienee  by  the  subsequent  birth  of  a  son  to 
the  alienor.  In  the  absence  of  clear  instances,  therefore,  I  do 
not  think  we  should  be  justified  in  giving  effect  to  a  principle  so 
inconvenient  and  so  opposed  to  justice  and  equity. 

I  accordingly  hold  that  a  transfer  by  an  owner  who  has  no 
heir  existing  at  the  time,  competent  to  challenge  it,  cannot  be 
contested  by  a  son  born  or  begotten  by  the  owner  after  t  he 
transaction.  My  brother  Reid  has  come  to  the  same  conch:sion 
on  a  somewhat  different  line  of  reasoning  which  has  great  force. 
I  have  confined  myself  to  the    bearing  of  the  general   principles 
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aud  analo£»:ies  of  customary  law  on  the  qaestion  before  us  which, 
as  the  learned  Chief  Judge  says,  must  be  exhausted  before  we 
can  resort  to  Hindu  law  for  its  solution.  But,  in  my  opinion, 
those  principles  and  analogies  are  adverse  to  the  claim  of  the 
unborn  son  in  the  circumstances  mentioned  above. 

In  customary  law  inheritance  docs  not  vest  in  the  son  by 
birth  in  respect  of  ancestral  property  as  in  Hindu  law  governed 
by  the  Mitacs^ara,  so  that  the  son  cannot  claim  to  set  aside  his 
father's  alienation  or  partition  in  the  father's  lifetime.  Inheri- 
tance opens  out  on  the  death  of  the  father  and  not  befoie.  But 
a  right  to  sue  for  the  declaration  of  invalidity  of  an  improper 
alienation  vests  in  the  son  aud  ordinarily  in  all  agnates  descended 
from  the  common  ancestors  which  remains  potential  as  long  aa 
«uch  an  alienation  is  not  made,  and  comes  into  actual  existence 
a«  soon  as  one  is  made.  This  is  founded  on  the  residuary  right 
spoken  of  by  Sir  Meredyth  Plowden  in  Gujar  v.  Sham  Dass  Q), 
or  is  that  light  itself  in  a  tangible  form.  It  saves  the  inheritance 
if  action  is  taken  on  it  at  the  proper  time.  But  where  there  is 
no  one  vested  with  the  residuary  right  when  the  transfer  takes 
place  the  whole  interest  passes  to  the  alienee  as  it  does  in  the  case 
of  alienations  by  full  owners  not  governed  by  customary  law,  and 
there  is  no  right  of  inheritance  left  which  can  accrue  to  tlie 
after-born  son  when  the  owner  dies.  This  is  how  I  would  meet 
the  argument  put  forward  for  the  after-born  son  in  Chil  Appeal 
No.  799  «/  1899  and  summarized  in  the  referring  order  in  that 
case.  A  transfer  out  and  out  such  as  a  sale  or  gift  best  illustrates 
what  I  have  said,  but  the  reasoning  applies  pro  tanlo  to  temporary 
or  partial  transfers  as  well. 

My  reply  to  the  question  referred  agrees  in  substance  there- 
fore with  that  given  by  Mr.  Justice  Reid. 
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Full  Bench. 
No.  56. 

Before  Sir  William  Clarh,  Kt.,  Chief  Judge,  Mr.  Justice 

Ohatterji  and  Mr.  Justice  Anderson. 
DHERII  AND  OTHERS,— (Plaintiffs),— APPELLANTS, 

Versus 

SIDHU  AND  OTHERS,— (Defendants),— RESPONDENTS. 

Civil  Appeal  No.  360  of  1902.* 

Limitation— Alienation  of  ancestral  immovable  proxicrly  hy  soHlet-a 
propriefor-  Suit  for  pcstession  by  collaterals — Period  of  limitation  applicable 
—Starting  point  of  limitation— Limitation  Act  1877,  Schedule  II,  Articles  91, 
120,  140,  142,  144. 

Held,  by  the  Full  Bench,— 

(1).  It  is  not  necessary  for  the  reversioner  of  a  holder  of  aucestral 
agricultural  land  to  sue  during  his  lifetime  for  a  declaration  of  the  iuvalid- 
ity  of  an  alienation  made  by  him  as  respects  such  reversioner's  interest, 
aud,  ill  the  event  of  his  failing  to  do  so,  such  reversioner  is  not  precluded 
from  suing  for  possession  on  the  death  of  the  alienor  after  the  lapse  of 
the  period  prescribed  for  such  declaratory  suits. 

(2),  The  proper  limitation  for  a  declaratory  suit  of  this  nature  ih 
six  years  under  Article  120  of  the  Limitation  Act. 

(3)  In  the  case  of  a  gift  of  ancestral  agricultural  land  by  a  soultbfc 
proprietor  to  which  the  Punjab  Limitation  Act  does  not  apply  a  suit  by  tbe 
heirs  for  possession  is  maintainable  at  any  time  within  twelve  years  after 
the  death  of  the  donor. 

Roda  V.  Harnam  (^),Mangal  v.  Bata  (^),  Moti  Lai  v.  Kurrohuldin  {^), 
llaJUyav..  Ganda  Singh  (*),  Ranga  v.  Zlakhi  Khan  {^),  bhai  Ast,  Ram 
V.  Attar  Singh  (^),  llira  Singh  v.  Dhana  Singh  ('),  Mahomed  Reasat  All 
V.  Hasin  Bar.u  (^),  Francis  Legge  v.  Rambaran  Singh  (^),  Ram  Chand  \, 
Muhammad  Khan  (^"),  Puralcen  v.  Parvathi  ('  i),  Parvat  Singhji  v.  Amai- 
Singhji  {^"),  Tukabai  v.  Vinayah  Krishna  Kulkarni  (^=*),  Buja  Bai  v. 
Krishnarao  (^*),  Balvard  Rao  v.  Paran  Mai  (^s),  Eshan  Chundcr 
Roy  v.  Monmohini  Dassi  C^^),  Brij  Mohan  Singh  v.  The  Collector 
of  Allahabad  (i?),  Baggu  v,  Dulu  (i»),  and  Raghubar  Dyal  Sahu  v. 
Bhikya  Lai  Missar  {^^)    cited    and   followed.     Nanah  v.  Devi  Ditla  (2»), 


*  Case  No.  1456  of  1«99  was  also  disposed  of  by  the  judgment  in  this 
case.—  Kd. 
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iiud  Bhawani  Prasad  Singh  y,  Bisheshar  Prasad  Missar  (0.  overruled  and 
dissented  from.  Malkarjun  v.  Narhari  («),  Jagadamha  Choodhrani  v. 
Dakhina  Mohun  Roy  Chaodhri  ('),  TozaTc  Ali  v.  Ameer  Hossein  ("•),  and 
6ham  Lai  Mitra  v.  Amarendro  Nath  Ghose  (*)  distinguished. 

G ajar  y.  Sham  Das  (•*),  Devi  Ditta  v.  Saudagar  ('),  Sohha  Pandey  y. 
Sohodra  Bibi  (**),  Boo  Jinaiboo  v.  Shanagor  Valab  Kanji  (^),  Bent  Perghad 
Koeri  v.  Dad/t  i^a//i,  Ivoj/  ('"),  Eallia  Ram  v.  iSwidar(i^),  Rangany. 
ilahbub  Chand  (»=),  truyar  Singh  v.  Puran  (^3),  Shrinivas  v.  Harmant  C^*), 
Parvathi  Ammal  v.  Samnatha  Gurulcal  {^^),  Mohesh  tJarain  Munshi  v. 
Ta ruck  Nath  (^^),  Lachman  Lai  Choivdhri  y.  Kanhya  Lai  Mowar  (^''), 
i'au»j/a»i»ia  v.  Manjcya  Uebhar  (^^),  Hem  /?aj  v.  Sahiba  (^"),  Ganesha 
Singh  v.  Nathu  {'^^),  Jaggan  Nath  Prasad  Gupta  v.  Ranjit  Singh  (^^), 
Lali  V.  Ifitrit  D/iar  (=*),  Ghunder  Nath  Base  v.  fiam  JVid/ii  Pa  J  C'^),  ilmtV  v. 
^-l^/aru/inissa  ("*)  Jciufci  ^tttuuar  v.  Aj it  Singh  (2=)  and  Ghulam  Rasul  y, 
Ajab  Gul  (=«),  referred  to. 
Further  appeal  from  the  decree  of  J.  G.  M.  llemiie,  Esquire^ 
Divisional  Judge,  Hoshiarpur  Diviswrij  dated  7th  January  1902, 

Sakh  Dial,  for  appellants. 

Ishwar  Das,  for  respondents. 

The  question  of  limitation  in  the  two  cases  >vhicb  gave  rise 
to  these  two  references  is  practically  one  and  the  same.  The 
tiist*  was  a  reference  to  a  Full  Bench  made  by  Clark,  C.  J.,  to 
consider  whether  in  the  case  of  a  gift  of  immovable  property 
by  a  childless  proprietor  a  suit  by  the  heirs  for  possession  is 
maintainable  at  any  time  within  twelve  years  after  the  death  of 
the  donor  where  the  gift  has  not  been  set  aside  by  a  suit  brought 
within  the  shortest  period  of  limitation  prescribed  for  such  suit, 
and  the  otherf  by  Chatterji  and  Anderson,  J  J.,  to  determine 
(I)  whether  it  is  necessary  for  the  reversioner  of  a  male  holder  of 
ancestral  agricultural  laud  to  sue  during  his  lifetime  for  a  de- 
claration of  the  invalidity  of  an  alienation  made  by  such 
holder  as  respects  his  interests,  and,  whether  in  the  event  of  his 
[ailing  to  do  so,  he  is  precluded  from  suing  for  possession  on  tho 
same  ground  on  the  death  of  the  alienor  after  the   lapse  of   thtj 


»  Case  No.  300  of  1902. 
t  Caac  No.  1156  of  1899. 

0)  i.  />.  K  i^i  ^lii .  SAG.  (1  *)  I.  L.  R.,  XXIV  Bom,,  260. 

(«)  i.  L.  R,,  XXV  Bom.,  337,  V.  C,  0")  I-  ^.  -B.,  XX  Mad.,  40. 
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(11)  83  P.  R.,  1883.  (»♦)  76  P.R.,  1896. 

(i»)  55  P.  R.,  1897.  (•-•)  I.  L.  R.,  XV  Calc,,  58. 

(13)  71  p.  U.,1901.  (=•)  57  P.  i?.,  1891. 


242  CIVIL  JUDGMENTS -No.  56.  [  Record 

l^eriod  prescribed  for   such  declaratory   suits  ;     (2)   what  is  the 
proper  limitation  for  a  declaratory  suit  of  this  nature. 

The  order  of  reference  by  the  learned  Chief  Judge  was  ab 
follows : — 

6th  Nov.  1902.  Clark,  C.  J.— The  question   raised  in   this   case*   has    been 

refeiTed  to  a  Full  Bench  (No.  1456  of  1899),  I  refer  this  case 
to  Full  Bench  for  decision  of  the  following  question. 

Whether  in  the  case  of  a  gift  of  immovable  propeity  by  a 
childless  proprietor  a  suit  by  the  heirs  for  possession  is  uiaiu- 
iainable  at  any  time  within  twelve  years  after  the  death  of  the 
donor,  where  the  gift  has  not  been  set  aside  by  a  suit  brought 
within  the  shortest  period  of  limitation  prescribed  for  such  suit. 

The  order  of  the  Division  Bench  (Chatterji  and  Ander- 
son, JJ.,)  referring  the  questions  of  law  to  a  Full  Bench  was  as 
follows : — 

Tth  Aug,  1902.  Chatterji,  J. — fCounsel  for  the  appellant  takes  the  objection 

that  the  claim  is  barred  by  time  under  Article  91  of  the  Limita- 
tion Act.  This  ground  is  not  entered  in  the  memorandum  of 
appeal  but  is  patent  on  the- record  if  it  is  correct,  and  was  on  this 
account  permitted  to  be  taken  at  a  previous  heanug  which  was 
adjourned  as  respondents'  counsel  stated  that  he  was  taken  bv 
surprise. 

Reliance  is  placed  on  Nanak  v.  Devi  Ditta  (')  which  was  i\\\ 
analogous  case,  and  in  which  it  was  held  that  Article  91  baried 
the  claim  of  the  reversioners  of  a  childless  male  proprietor  gov- 
erned by  Customary  Law  for  a  declaration  that  a  gift  made  by 
him  more  than  three  years  before  the  date  of  the  suit  would  not 
affect  their  reversionary  rights.  It  professes  to  follow  the  de- 
cision of  their  Lordships  of  the  Privy  Council  in  Mallcarjun  x. 
Narhari  (^),  applying  the  shorter  period  in  possessoiy  as  well 
as  in  declaratory  suits. 

The  principle  laid  down  in  this  ruling  has  bccu  aflirmed  in 
another  judgment  of  a  Division  Bench  of  this  Court  in  C'ivil 
Appeal  No.  1572  of  1899.  In  two  other  cases  a  similar  opiuion 
has  been  expressed,  though  the  cases  themselves  have  been  dis[)osbcl 
of  on  other  grounds.  See  Civil  Appeals  Nos.  493  of  18i)9  and 
461  of  1899. 


*  Case  No.  360  of  1902.- Ed. 
t  Case  No.  145G  of  1899.— Ed. 

(^)  23  P.  B.,  1902.  (2)  I.  L.  B.,  XXV  Bom.,  337,  P.  C, 
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In  Ilaliiya  v.  Gainla  Singh  (^),  it  was  ruled  by  a  Full  Bench 
of  this  Court  that  it  was  not  necessary  for  the  reversionary  heirs 
of  a  childless  male  proprietor  to  sue  in  his  lifetime  for  a  declara- 
tion of  the  invalidity  of  an  alienation  made  by  him,  and  that  the 
fact  that  the  limitation  for  making  such  a  claim  had  expired  was 
no  bar  to  their  suing  for  possession  of  the  alienated  property  on 
his  death.  By  this  decision  Baggu  v.  BnUii  (*),  in  which  a  con- 
tmry  opinion  was  expressed,  was  overruled.  In  the  body  of  the 
judgment  an  opinion  is  also  expressed  that  the  limitation  for  a 
declaratory  suit  of  the  above  description  is  six  j-ears  under  Article 
120  of  the  Limitation  Act, 

This  ruling  of  the  Full  Bench  is  binding  on  us  until  it  is  set 
aside,  ^loreovcr,  the  principle  of  the  decisions  above  enumerated 
if  accepted  would  i^evolutionize  all  the  current  doctrines  about  the 
limitation  applicable  to  alienations  by  male  holders  of  ancestral 
agricultural  land  and  practically  set  aside  the  Full  Bench  decision 
Roda  V.  Harnim  (^),  to  counteract  the  effects  of  which  the  Fun- 
jab  Limitation  Act  was  passed.  We  think  therefore  the  matter 
should  again  be  put  before  and  considered  by  a  Full  Bench. 

We  accordingly  refer  the  following  questions  : — 

(1)  Whether  it  is  necessary  for  the  reversioner  of  a  male 
holder  of  ancestral  agricultural  land  to  sue  during  his  lifetime 
for  a  declaration  of  the  invalidity  of  an  alienation  made  by  him 
as  respects  such  reversioner's  interests,  and,  whether  in  the  event 
of  his  failing  to  do  so,  such  reversioner  is  precluded  from  suing 
for  possession  on  the  same  ground  on  the  death  of  the  alienor 
after  the  lapse  of  the  period  prescribed  for  such  declaratory  suits. 

(2)  What  is  the  proper  limitation  for  a  declaratory  suit  of 
this  nature. 

As  well  as  the  case  itself  to  a  Fall  Bench. 

The  following  opinions  were  recorded  by  the  learned  Judges 
who  constituted  the  Fall  Bench  :  — 

Clark,  C.  J. --This  appeal*  has  been  argued  along  with  No.  \^th  March  1908, 
1456  of  1899,  and  Mr.  Sukh  Dial  has  argued  with  ability  on 
behalf  of  plaintifl's-appellants  in  this  case*  in  favour  of  the  longest 
period  of  limitation,  and  Mr.  Muhammad  Shafi  for  the  i^s- 
pondent  in  the  latter  casef  has  ably  argued  in  favour  of  the  shorter 
period  of  limitation. 

*  Case  No.  360  of  1902. 
t  Case  No.  145C  of  1899. 
(')    no  r  /?,  1890,  F.  B.         (=»)  10  P.  P.,  1890. 
*(^)  18  P.  2?.,  1895,  F.  B. 
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The  facts  in  tlie  first  case*  are  that,  on  2nd  January  1886, 
Ram  Singh  gifted  certain  land  io  defendants  by  registered  deed — 
he  gave  them  possession  and  mutation  of  names  on  27th  March 
18S7.  Ram  Singh  died  in  March  1890,  and  plaintiffs,  reversioners 
of  Ram  Singh,  filed  this  suit  for  possession  on  17th  May  1900,  and 
the  question  is  whether  this  suit  is  barred  by  limitation. 

Until  recently  this  Court,  folloAving  Foda  v.  Barvam  (^),  bas 
held  Article  144  of  the  2rid  Schedule  of  the  Limitation  Act,  1877, 
applicable,  and  that  time  began  to  run  against  reversioners  cnly 
from  the  death  of  the  donor. 

Since  the  publication  of  Malharjun  v.  NarTiari  (^),  Division 
Benches  of  this  Court  have  held  that  that  decision  in  substance 
overrules  the  previous  decision  of  this  Couit,  and  ihat  the 
reversioners  not  having  sued  to  set  aside  the  alienation  under 
Article  91  their  suit  for  possession  is  barred  {Nartok  v.  J  rri 
Ditta  (3),  and  No.  1372  of  1899   and  No.  492  of  1899). 

The  question  is  dealt  with  at  greatest  length  in  No.  1372  of 
1899.  The  Judges  (Johnstone  and  Rattigan,  JJ.)  there  say: 
*' Their  Lordships  of  the  Privy  Council  have,  however,  recently 
"  expressed  an  opinion  which  is,  we  think,  binding  on  tie  Couiis 
"  of  this  country,  and  has  already  been  follcw^ed  by  this  Court  in 
"  several  cases,  to  the  effect  that  a  suit  to  set  aside  an  adoption 
"must  be  brought  within  the  period  prescribed  in  Article  118 
"  despite  the  fact  that  possession  of  land  or  other  relief  is  scught 
"  with  the  annulment  of  the  adoption  (Malkarjzin  v.  Narhari  ('^)). 
"  From  this  it  is  to  be  inferred  that  the  adoption  can  be  set  aside 
"  even  during  the  lifetime  of  the  adoptive  father,  and  if  an  r,d(  p- 
"  tion,  d  fortiori  a  gift  or  sale." 

The  inference  drawn  here  seems  to  me  to  be  faulty.  An 
adoption,  although  in  some  respects  similar  and  having  the  same 
effect  as  a  gift,  is  yet  different  as  regards  its  capacity  for  being 
set  aside. 

An  adoption  may  be  altogether  set  aside  during  the  lifetin:e 
of  the  adoptive  father,  but  a  gift  or  sale  by  a  sonless  proprietor 
cannot  be  so  set  aside  by  a  reversioner  :  all  the  reversioner  can  do 
is  to  have  so  much  of  it  set  aside  as  affects  his  interests, 

*  Case  No.  360  of  1902. 

(')  1«  P,  «.,  1B95,  F.  B.         (^)  T.  L.  R,  XXV Bom.,  337,  P.  C 
(^)  23,  P.  R,  1902. 
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It  waF?  hold  in  Man  gal  v.  Bata  (')  tli  it  such  a  suit  could 
not  be  brought,  that  all  a  reversioner  could  do  was  to  sue  for  a 
declaratory  decree  that  the  alicnati(  n  would  not  affect  his  interest^ 
and  that  Article  120  and  not  91  was  applicable,  and  th.is  has  been 
theproccduie  followed  by  the  Courts.  In  Mofi  Lai  v.  Kuvrah- 
til-iUn  ('),  iheiv  Lordships  of  the  Privy  Council  held  that  there 
was  a  wide  difference  between  setting  aside  a  sale  and  decidintr 
that  a  plaintiff's  right  was  not  affected  by  it.  1  he  ground  may 
he  cleared  at  once  then  by  saying  that  a  reversioner  cannot  in  the 
lifetime  of  the  alienor  bring  a  suit  to  set  aside  the  alienation,  and 
Article  91  cannot  npply. 

The  next  question  is  wh.ether  Article  120  applies.  It  has 
been  argurd  by  Mr.  Sukh  Dial  that  the  case  of  the  alienation 
by  a  sonless  proprietor  under  rnr.jab  Customary  Law  is  a 
C'ftus  oims(in.<!  from  the  Limitation  Act,  but  T  am  not  disposed 
to  agree  to  this  contention,  and  think  that  Article  120  is 
applicable  to  the  declaratory  suit  as  held  in  the  ruling  quoted 
above. 

The  next  question  is  whether  a  reversioner  is  bound  to 
sue  for  snch  declaratory  decree  or  wheiher  he  may  negVct  the 
alienation  and  wait  and  sue  for  possession  within  the  time 
allowed  him  for  a  suit  for  possession.  This  question  was  con- 
sidered by  a  Full  Bench  of  this  Court  in  Ilihiya  v.  Ganda 
*S'i«.77i  (^),  and  it  was  there  decided  that  it  was  not  necessajy  for 
the  reversioner  to  bring  a  suit  for  a  declaration,  that  tb.e  aliena- 
tion would  not  affect  his  interesis,  and  this  decision  was  followed 
in  Uiiifja  V.  Mnlihi  Khan  ('),  and  Bhai  Asa  Earn  v.  AHar 
fiiiiQli  (•'"').     I  see  no  reason  for  differing  from  these  judgm.ents. 

AVhat  is  now  to  be  considei'ed  is  whether  tliere  is  in  V nl ■ 
knijiii}  V.  N nltari  if')  any  such  definite  prononncemcnt  of  the 
law  as  to  warrant  a  complete  reveisal  of  the  decisions  of  this 
Court  for  more  than  twelve  years. 

'I'heir  Lordships  llure  licld  that  that  suit  was  nol  a  snit  to 
set  aside  a  sale,  but  that  "  if  the  conclusion  could  be  reac^lud  lliat 
"  the  suit  is  one  to  set  aside  the  sale  the  result  would  be  equally 
"fatal  to  the  plaintiffs,"  because  ihey  were  bound  under  Article 
12  (fi)  of  the  Limitation  Act,  1877,  to  hi  ing  the  suit  to  set  aside 
the  sale  wilhin  one  year  from  when  t)i(»  sale  was    confii'med. 


C)  19  P.  2i.,  188:^  (M  ut  /'.  i?.,  IS91. 

(")  /.  L.  ft.,  XXV  Cnlc,  \19,  P.  C.  (•')  ''<»  '*.  '^m  lf^i»^. 
C)  UG  P.  R.,  1890,  F,  M.  (••)   /,    T.  li.,  XXV  Ihm  .  :?:^7,  P.  C 
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Their  Lordships  went  on  to  say  "  Tn  the  adoption  case  just  eit- 
"  ed  (Jagadamha  Chaodhrani  v.  Dakhina  Mulinn  'Roy  Chaodhri  (^)), 
"  the  Board  remarked  that  there  was  no  principle  on  which 
"  simple  declarations  of  invalidity  should  be  barred  by  the  lapfeof 
*'  twelve  years  after  the  adoption,  while  the  very  same  issue,  if  only 
"  mixed  up  with  a  suit  for  the  possession  of  the  same  property,  is 
"  left  open  for  twelve  years  after  the  death  of  the  widow.  Their 
'*  Lordships  make  the  same  remarks  now.  What  is  the  justification 
*'  for  refusing  to  construe  Article  12  ('*)  according  to  its  obvious 
"  meaning  whenever  a  suitor  goes  on  to  pray  for  that  relief  which 
"  is  the  object,  perhaps  the  only  object,  of  setting  aside  the 
"  sale  ?  Their  Loidships  hold  that  both  the  letter  and  the 
"  spirit  of  the  Limitation  Act  require  that  this  suit,  when  looked 
"  on  as  a  suit  to  set  aside  the  sale,  should  fall  within  the  prohibi- 
"  tion  of  the  Article." 

These  remarks  were  made  with  reference  to  a  suit  to  set 
aside  a  sale  in  execution  of  a  decree  in  a  Civil  Couit. 

Now  such  a  sale  is  on  an  entirely  different  footing  from  a 
sale  by  a  sonless  proprietor,  the  former  is  prima  facie  valid 
ao-ainst  all  the  world,  the  latter  is  p>imd  f»cin  invalid  against  the 
reversioner,  it  primd  fac^'e  does  not  touch  the  rights  of  the 
reversioner.  The  reversioner  cannot,  as  I  have  snid  above,  sue 
to  set  aside  the  sale,  nor  is  it:  necessary  for  him  to  sue  for  a  decree 
declaring  that  it  shall  not  effect  his  rights  ;  there  is  therefore 
no  analogy  between  the  two  cases. 

The  remarks  about  the  necessity  of  suing  for  declarations 
of  invalidity  of  adoption  are  a  reiteration  of  remarks  made  in 
Jiigadamda  Chwdhrani  v.  Dakhina  Mohiin  Roy  Ch'wdhri  (^),  and 
mast  be  referred  back  to  that  case.  Their  Lordships  held  that 
under  Article  129  of  Schedule  II  of  the  Limitation  Act  of  1871 
that  a  suit  for  possession  where  there  was  an  effective  adoption  in 
dispute,  was  a  suit  to  set  aside  an  adoption,  and  that  the  rule  of 
limitation  in  that  article  applied,  they  say  that  *'  the  suit  being 
"  rightly  described  as  one  to  set  aside  an  adoption  attracted 
"  the  consequence  that  the  time  for  suin^  ran  from  the  date  of 
"adoption.  " 

Tt  seems  to  me  a  very  long  s^ate  to  extend  the  meaning  of 
the  remark  in  the  liter  judgment,  as  deciding  that  under  the 
later  Limitation  Act  of  1877  a  suit  for  possession,  where  an 
effective  adoption  was    in  dispute,    was  the  same   as  a   suit  for  a 

(0  I.  L,R.,XIII  Calc,  308,  P.  C.  ~~ 
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declaration  of  the  invalidity  of  an  adoption  under  Article  128 
of  Schedule  II  of  the  Limitation  Act  of  1877.  Considering  that 
this  very  question  has  been  a  bone  of  contention  in  all  the  High 
Courts  of  Indin,  the  Calcutta  High  Court,  the  Allahabad  High 
Court  and  this  Court  Ijolding  that  the  law  was  different  under 
the  later  Act  and  the  Bombay  and  Madras  High  Courts  that  it 
was  not  (vide  /.  L.  E,  '24i  All.  195),  it  is  not  likely  that 
their  Lordships  intended  to  dispose  of  the  matter  in  these  few 
Hues,  and  I  am  disposed  to  think  that  the  remarks  should  not  be 
held  to  lay  down  any  new  principle  or  do  anything  more  than 
reatfirm  what  was  laid  down  in  the  previous  case.  The  question 
of  limitation  in  cases  where  an  effective  adoption  is  called  in 
question  is  not  however  now  before  us,  and  it  is  not  necessary  to 
corae  to  any  decision  on  the  question,  and  I  have  not  in  this 
judgment  referred  to  adoption  cases. 

Whatever  may  be  the  law  in  adoption  cases  it  is  dangerous 
to  extend  a  judgment  to  classes  of  cases  different  from  the  case 
in  which  it  was  passed,  and  there  is  nothing  in  the  remarks  to 
warrant  the  conclusion  that  a  reversioner  is  bound  to  challenge 
the  acts  of  a  sonless  proprietor.  The  case  Jagadamha  Clfodhrani 
V.  Dakhina  Mohan  Boy  Chaodhri  (^)  was  considered  in  the  Full 
Bench  ruling  (Ilahiya  v.  Ganda  Singh  (^)),  where  the  opposite 
is  ruled,  nor  that  Article  120  which  is  a  general  article  to  cover 
cases  otherwise  unprovided  for  is  on  the  same  footing  as  an 
article  for  a  specific  class  of  suits  as  regards  the  barring  of  a 
subsequent  suit  for  possession. 

Mr.  Muhammad  Shafi  has  argMed  that  Roda  \.  Hurjtam  (^') 
is  wrong ;  but  after  considering  his  arguments  I  see  no  reason 
to  hold  that  judgment  wrong. 

I  would  answer  the  references  as  follows  :  — 
(1).  It  is  not  necessary  for  the  reversioner  of  a  holder  of 
ancestral  agricultural  land  to  sue  during  his  lifetime  for 
a  declaration  of  the  invalidity  of  an  alienation  made  by 
such  holder  as  respects  his  interest,  and,  in  the  event  of 
his  failing  to  do  so,  he  is  not  precluded  from  suing  for 
possession,  on  the  death  of  the  alienor,  after  the  lapse 
of  the  period  prescribed  for  such  declaratory  suits. 

(2).  The  proper  limitation  for  a  declaratory  suit  of  this  nature 
is  that  prescribed  in  Article  120  of  the  Limitation  Act. 


(')  1. 1.  B.,  XIII  Calc,  308,  P.  C.  (>)  UO  f,  /?.,  18D0,  F  V. 

(«)  18  P.  R.,  1895,  b\  B.  '  »     • 
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(3).  In  ilie  case  of  a  gift  of  aDCOatral  agiicultural  land  by  a 
!^on]ess  pro])iietor,  a  suit  by  tbe  licirs  for  po  session  is 
niainlainable  at  any  time  within  twelve  years  after  tlic 
death  of  the  donor  when  the  gift  h:is  not  been  set  aside 
by  a  suit  brought  within  the  shoiter  peri(;d  of  limitation 
]rescribed  for  such  suit. 

19th  April  WOo.  CjlAirDKJi,  J.— I  substanf ialiy  concur  iu    (he  opinion  of   my 

kained  brother  and  proceed  to  give  my  reasons. 

There  is  no  contest  in  tliis  c.'ise  as  to  the  lucns  slarall  of  tlie 
reversioners  of  the  male  proprietor  to (piestion  the  alienation  made 
by  him,  nor  as  to  their  right  to  have  it  set  aside  if  it  is  proved 
to  be  without  necessity.  These  principles  were  laid  down  in 
Oiijary.  Sham  Oa^  (^).  For  the  purposes  of  this  icference,  apart 
from  the  merits  of  each  particular  case  in  which  the  points  referred 
arise,  we  have  to  argue  on  the  above  assumptions.  It  follows 
theiefore  that  the  position  of  the  reversioner  of  the  male  pro- 
prietor is  ver}^  analogous  to  that  of  the  reversioner  of  a  widow 
having  an  interest  in  her  husband's  property  for  life.  It  is  true 
that  the  male  proprietor  is  not  like  the  widow,  a  holder  for  life  with 
limited  powers  of  alienation  in  special  cases  ;  he  is  a  full  proprietor 
with  plenary  power  of  enjoyment  of  his  property  and  a  far 
greater  power  of  contracting  debts,  which,  if  just,  justify  aliena- 
tion for  their  payment,  bat  there  is  tliis  restriction  on  his  power 
of  alienation  in  the  interest  of  his  male  descendant  or  agnates 
who  have  a  residuary  interest  in  property  derived  from  a  com- 
mon ancestor  that  he  cannot  dispose  of  his  land  so  as  to  defeat 
their  right,  of  succession  without  necessity.  The  distinction 
between  the  widow^  and  the  male  proprietor  and  the  essentials  of 
necessity  in  tbe  case  of  the  latter  are  pointed  out  in  the  Full 
JJcnch  case  of  Deri  Diita  v.  Sau'higar  ('''),  and  SarJari  Mai,  c$'C.,  v. 
Khan  B  ihnlni'  Khan  {^),  and  the  authorities  cited  therein.  But 
as  in  the  cas'i  of  the  widow,  the  alienation  of  the  male  owirer, 
however  unjustifiable,  holds  good  for  his  life  and  the  reversioner's 
right  to  possession  oidy  accrues  on  the  male  owner's  death,  and  his 
right  to  contest  the  alienation  is  derived  from  the  common  ances- 
tor (Boda  V.  llarnam  (0,  )  jast  as  the  right  of  the  widow's  rever- 
sioner is  derived  from  her  husband.  During  the  male  owner's 
life  therefore  the  position  of  his  reversioner  is  in  respect  of  aliena- 
tions made  by  the  former  very  similar  to  that  of  the  widow's 
reversioner.     Such  a  reversioner  has   thus   been    allowed   to   sue 
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for  a  declaration  ll)at  a  particular  alienation  of  tlie  male  owner 
is  bad  as  against  liim  in  such  owner's  lifetime.  This  was 
s{>ecitically  recognized  so  fai*  hack  as  1876,  sec  Htra  Sit-gJi  v. 
Dhana  Sir.gh  (^),  though  there  are  earlier  cases  which  have  pro- 
ceeded on  tlie  same  principle,  and  has  been  accepted  ever  since. 
For  the  declaratory  suit  bj  the  widow's  reversioner  daring  her 
lifetime  a  limitation  has  been  fixed  by  the  Limitation  Act,  x\rticle 
125,  but  there  is  none  for  the  reversioner  of  the  male  proprietor, 
and  it  must  be  that  prescribed  by  Article  120  unless  there  is 
another  better  ai)plicable.  I  take  their  Lordships  of  the  Privy 
Council  to  lay  down  in  Muhimmod  Riasat  AU  v.  Slusfammat 
H'i6in  Banu  ('')  at  page  1G3,  the  principle  that  "this  article  should 
"  be  applied  unless  it  is  clear  that  the  suit  is  within  some  other 
"  article,"  though  doubtless  the  remark  had  bearing  also  on  the 
facts  of  the  case  before  their  Lordships.  I  should  be  inclined  to 
hold  therefore  that  it  is  for  those  who  seek  to  apply  Article  91 
to  such  a  suit  to  make  good  their  contention,  see  also  the  remarks 
of  the  Full  Bench  in  Fiaucis  Lryge  v.  h'umharan  Singh  (^), 
at  page  c8. 

The  principal  point  in  support  of  the  applicability  of 
Aiticle  91  is  the  general  character  of  the  language  employed 
in  its  latter  part,  as  it  is  meant  for  suits  "  to  cancel  or  set  aside 
"  an  instrument  not  otherwise  provided  for,"  the  other  articles 
relating  to  instruments,  e.  g.,  Nos.  92  to  96,  being  applicable  to 
special  facts.  But  while  full  effect  must  be  given  to  the  words 
"  not  odierwise  provided  for  "  effect  must  equally  be  given  to  the 
expressions  "  to  cancel  or  set  aside  "  used  in  the  earlier  part  of  the 
article.  The  question  thus  is  narrowed  to  this  — are  the  latter 
expressions  applicable  to  suits  in  which  a  bare  declaration  that  a 
particular  alienation  will  not  affect  reversionary  rights  is  sought. 

There  is  a  good  deal  of  authority  in  favour  of  the  view  that 
the  article  applies  only  to  suits  as  between  parties  to  the  disputed 
instruments,  see  Mang d  v.  BiUa  ('),  where  the  question  is  fully 
discussed.  The  same  opinion  is  held  in  Ram  Chand  v. 
Muh'xmmad  Khan  (■'')  on  exactly  the  same  grounds.  In  both 
cases  reference  is  made  to  the  fact  tliat  the  article  con- 
templates a  case  in  which  consccpientiul  relief  is  prayed  for 
and  not  a  mere  declaration,  and  this  appears  to  jno  to 
be  a  most    material    distinction    to   be   borno    in   mind   in   the 
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present  discussion.  In  Jagadamhas  case  Q)  their  Lordships 
pointed  out  the  distioction  between  *'  setting  aside"  and  a 
declaration  of  invalidity  of  an  adoption  in  discussing  the  language 
of  Article  129  of  the  Limitation  Act  of  1871.  The  difficulty 
was  then  got  over  by  reference  to  the  fact  that  according  to  the 
practice  of  Indian  Lawyers  then  prevailing  "  the  phrase 
"  '  suit  to  set  aside  an  adoption  '  was  a  short  aad  familiar 
*'  way  of  describing  a  class  of  suits  *  *  *  *  Avhich  bring 
"  the  validity  of  the  alleged  adoption  under  question  and 
"  applied  quite  indiscriminately  to  suits  for  possession  of 
"  land  and  to  suits  of  a  declaratory  nature  "  (pp.  319  and  320). 
Articles  118  and  i  19  are  differently  worded,  and  the  practice 
which  is  not  shown  to  have  extended  to  suits  otlier  than 
suits  relating  to  adoption  cannot  be  said  any  longer  to 
prevail.  As  was  pointed  out  by  Mr.  Sukli  Dial  in  the  course 
of  his  able  argument,  the  Limitation  Act  of  1877  fully  recognizes 
the  distinction  between  declaratory  suits  and  those  involving 
consequential  relief  throughout  the  Act.  For  example,  Articles 
12j  13,  14,  15,  44,  91,  95  and  126  use  the  expression  "  set  aside  " 
in  respect  of  suits,  and  dmilarly  158,  1d3,  164,  166,  171,  172  with 
respect  to  applications.  There  can  be'  no  doubt  that  in  all  these 
articles  consequential  relief  and  not  a  mere  declaration  is  meant. 
This  is  strikingly  illustrated  by  the  language  of  Articles  125  and 
126.  The  former  treats  of  suits  by  reversioners  in  respect  of 
alienations  made  by  widows  brought  in  their  lifetime  and 
speaks  only  of  a  declaration,  while  the  latter  deals  with  suits 
by  sons  governed  by  the  law  of  the  Mitahsliara  to  contest 
alienations  made  by  their  fathers,  and  was  the  expression  "  set 
aside"  as  consequential  relief  can  and  must  be  claimed  in  such 
suits.  Their  Lordships  of  the  Privy  Council  in  Moti  Lai  v. 
Karrahuldin  (^)  point  out  the  distinction.  The  case  itself  which 
was  a  suit  by  a  first  purchaser  at  an  auction  sale  in  execution  of 
a  decree  against  a  second  purchaser  at  another  auction  sale  in 
execution  of  another  decree  is  very  instructive  in  this  connection. 
The  second  purchaser's  objection,  that  no  suit  to  set  aside  the  sale 
was  brought  within  limitation  and  that  the  claim  must  therefore 
fail,  which  was  upheld  in  the  first  Court,  was  found  by  their 
Lordships  to  be  untenable  as  nothing  had  passed  under  the  second 
sale  and  there  was  no  necessity  to  sue  to  set  it  aside.  At  page  186 
their  Lordships  say — "  Between  setting  aside  a  sale  and  holding 
"  that  plaintiff's  rights  are  not   affected   by   it,   there   is   a  wide 
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"  distinction."  In  Tnrah  Ali  v.  Amen-  Hossein  (^)  in  which  the 
corresponding  article  of  the  Lin^.itation  Act  of  1871  came  under 
consideration  it  was  held  that  the  article  was  applicable  "  to  a 
"  case  where  a  man  has  himself  under  false  representation  or  for 
"  some  other  reason  granted  a  lease  which  he  desires  afterwards 
'*  to  set  aside,"  i.e.,  to  a  suit  between  parties  to  the  instrument  and 
for  consequential  relief.  In  Sohha  Pandey  v.  Sohodra  Bihi  ('■*)  the 
same  view  was  taken  of  the  scope  of  Article  91  as  is  laid  down 
in  tlie  two  Punjab  cases  quoted  by  me.  Puraken  v.  Parvathi  (^) 
was  a  suit  b}-  the  reversioners  of  a  Malabar  atanom  to  declare  that 
a  hanom  executed  by  the  present  holder  was  not  binding  on 
ihom,  and  it  was  held  that  Article  91  had  no  application. 

It  remains  to  notice  a  few  of  the  authorities  which  appear 
to  rule  that  Article  91  has  a  wider  scope  and  applies  to  suits  by 
persons  not  parties  to  the  instrument.  In  Boo  Jinaihoo  v.  8ha 
Nngar  Valab  Kaiiji  (*)  the  contest  w^as  between  parties  to  i ho 
instruments  sought  to  be  set  aside,  and  there  is  merely  a  dictum 
that  Article  91  (Article  92,  Act  IX  of  1871)  applies  to  cases  in 
which  a  bare  declaration  is  sought  regaiding  the  cancellation  of 
a  bond  or  other  instrument  and  not  to  cases  in  which  possession 
of  property  after  setting  aside  the  deed  is  claimed.  This  does 
not  really  controvert  the  position  taken  up  in  the  cases  I 
have  cited,  and  the  remark  evidently  has  reference  to  the  facts  of 
the  case.  A  decree  cancelling  a  deed  does  contain  a  declaration 
but}  it  contains  something  more,  which  however  has  reference  to 
the  instrument  and  not  to  the  property  covered  by  it.  Bhawoni 
Frasid  Shigh  v.  Bt\kesJiar  Prasad  Missar  (^)  is  no  doubt  in 
support  of  the  view  that  bare  declarations  by  third  parties  are 
covend  by  the  article.  This  is  perhaps  the  only  case  which  is 
in  favour  of  the  contention  of  the  alienees.  In  Beni  Parshad 
Koeri  v.  Duile  Nath  Rjif  (^)  their  Lordships  of  the  Privy 
Council  after  noticing  the  argument  as  to  the  application  of 
Article  91  say  :  "  It  is  a  suflTicient  answer  to  this  argument  to  say 
"  that  though  such  an  action  might  have  been  brought,  the 
"  Maharaja  was  not  bound  to  bring  it,  ard  theie  was  no  necessity 
"  for  him  to  do  bo."  The  claim,  if  brought,  would  have  been 
between  persons  other  than  parties  to  the  instrument.  It  is 
probable  that  as  their  Lordships  were  disallowing  the  objection 
in  limine,  they  did  not  mean  to  atBrmatively  lay   down    that   the 
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suit  would  have  been  governed  bj  Article  91.  bham  Lai  Mitt  a  v. 
Amureu'iro  Nath  Ghose  (^)  contains  some  expression  of  opinion 
from  which  it  is  possible  to  draw  an  inference  favourable  to  the 
extended  scope  sought  to  be  given  to  Article  91  b}^  the  alienees 
in  the  cases  before  us,  but  nothing  definite  was  decided  which 
militates  against  tlie  view  I  am  disposed  to  take  on  the  authority 
of  the  cases  first  cited. 

It  is  impossible  to  notice  all  the  cases  that  bear  on  the 
question  in  this  judgment,  but  I  have  mentioned  some  of  the 
leading  ones  in  support  of  both  the  views  put  before  us. 

The  strongest  point  in  favour  of  the  contention  of  the  alienees 
is  that  if  Article  91  is  excluded  there  is  no  other  of  general  appli- 
cation to  suits  against  the  validity  of  instruments  by  persons  not 
parties  to  them  but  whose  interests  are  directly  or  potentially 
affected  by  them.  To  this  the  reply  ought  to  be  that  such  suits 
are  comparatively  rare,  and  can,  at  best,  be  for  bare  declarations 
only.  The  legislature  has  not  provided  a  general  article  for 
declaratory  suits,  and  they  are  therefore  governed  by  Article  120. 
There  is  no  violent  improbability  in  suits  of  the  description  we 
are  considering  being  also  left  without  a  special  provision  in  a 
similar  way  and  no  impropriety  in  holding  them  to  fall  under 
the  general  article  in  question. 

The  language  of  the  article  appears  to  mo  to  be  a  much  more 
formidable  objection  to  get  over  than  the  argument  just  noticed. 
As  already  stated  a  clear  distinction  is  made  in  the  articles  of  the 
Limitation  Act  between  *'  setting  aside  "  and  asking  for  a  declara 
tion.  The  different  wording  must  be  attributed  to  a  purpose,  and 
this  is  made  clearer  by  the  arrangement  of  the  articles.  The 
word  set  aside  must  have  the  same  meaning  throughout  the  Act. 
"We  have  already  seen  it  laid  down  by  the  highest  authority  that 
the  distinction  exists,  and  is  a  substantial  one.  And  jet,  unless 
it  is  obliterated,  the  contention  of  the  alienees  about  the  applica- 
tion of  the  article  to  suits  of  the  reversioners  of  male  owners 
governed  by  the  Punjab  Customary  Law  cannot  be  accepted. 
Nay,  more  suits  by  parties  to  instruments  under  the  Specific 
Relief  Act  must  also  be  covered  by  the  article,  for  there  is 
no  other.  Articles  92,  93  relate  to  specific  matters.  Article  94 
relates  to  property  and  likewise  deals  with  a  specific  ground. 
Thus  in  the  same  article  the  words  will  bear  different  meanings. 

{')  I.  L,  R.,  XXIII  Calc,  460, 
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None  of  these  considerations  appear  to  liavc  been  noticed  in 
tlie  judgments  of  this  Court  which  have  led  to  this  reference.  In 
Nanuk  V.  Devi  Bitta  (^)  the  application  of  Article  91  to  these 
suits  is  taken  for  granted.  In  Civil  Appeal  No.  1372  of  1899 
the  judgment  mei'elj  refers  to  the  summary  given  in  Starting's 
Limitafion  Act,  4th  Edition,  pap:e  225,  without  discussing  the 
cases  on  which  the  summary  is  based  as  I  have  attcmpied  to  do. 
Tlio  same  remark  applies  to  Civil  Appeal  No.  493  of  1890. 

iMi'.  Shall  for  the  alienee  in  one  of  ihe  cases  ingenioufdy 
argued  that  the  word  "  cancel  "  had  reference  to  Section  39  of  the 
Specific  Relief  Act,  while  the  expression  "  set  aside  "  was  meant  to 
cover  cases  of  declaration  sued  for  by  third  parties.  In  Ualh'a 
Ram  V.  Sitndar  (-)  it  was  said  that  "  sot  aside  "  had  reference  to 
vSection  35  of  the  Specific  Relief  Act,  but,  seeing  that  Article  114 
was  specially  framed  for  cases  of  rescission  of  contract,  I  should 
hesitate  to  accept  this  view.  The  result,  however,  is  not  to 
support  Mr.  Shafi's  contention  which  has  to  get  over  the  cogent 
objections  1  have  already  noticed.  We  have  merely  to  hold  that 
"set aside  "  is  used  in  a  sense  synonymous  with  "cancel,"  and  thus, 
at  best,  there  is  but  a  slight  redundancy  in  the  language  of  the 
aiticle,  a  defect  which  the  best  drafting  can  hardly  always  hope 
to  avoid.  1  do  not  think  the  ditiicalties  of  jidopting  the  construc- 
tion contended  for  by  Mr.  Shafi  have  been  sufficiently  taken  note 
of  or  considered  in  the  cases  wiiich  contain  expressions  of  opinion 
in  his  favour.  This  being  so,  I  hold,  following  the  authorities 
first  cited  by  me,  that  Article  91  does  not  apply  to  suits  of  the 
description  we  are  considering. 

The  next  point  for  consideration  is  what  is  the  limitation 
for  suits  of  this  nature,  if  Article  91  is  not  applicable  to  them. 
As  to  this  I  havo  no  difficulty  in  holding  that  six  years  is  the 
iime  under  Article  120  of  the  Limitation  Act.  The  suits  are 
admittedly  for  mere  declarations  and  for  nothing  else  -  and 
such  suits  have  been  held  to  fall  under  the  Article  in  numerous 
cases.  Farvat  Singhji  v.  Amar  Sin(jhji(^),  tiiraiccnv.  Farvatlu  (') 
already  cited,  a  case  very  similar  to  the  present  one,  Fmnciff 
fj^qae  V.  Ramharan  Singh  (•'^),  Tukahai  v.  Vinnytk  Krishna 
Kidli'irni  (^0>  -^a/i  Bai  v.  KrisUniran  ('),  Rahnnt  Rao  v. 
Pnran  Mnl  (^),   Eshan   Ghunder   Roy    v.    Monmohlni   Dassi    ('•'), 
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Brij  Mohan  Singh  v.  The  Collector  of  Allahabad  (i).  In  oar  Court 
it  has  been  expressly  ruled,  in  at  least  two  cases,  that  suits  of  the 
present  description  are  governed  by  the  six  years'  limitation  under 
Article  120  — Mangal  v.  Bnfa  {^)  and  Earn  Chanel  v.  Muhammad 
Khan  {^).  See  also  Baggn  v.  T)nhi.  (*)  and  llohiya  v.  Ganda 
Singh  (•"').  I  follow  those  rnlings  without  hesitation  and  this 
is  my  answer  to  the  question  before  the  Full  Bench  on  this 
subject. 

I  now  come  to  the  question  whether  no  suit  having  been 
brought  to  declare  the  deed  or  act  of  alienation  void  as  ngainst 
the  plaintiffs,  within  the  period  fixed  for  such  suit,  the  plaintiffs 
are  precluded  from  suing  for  possession  on  the  death  of  the 
alienor  when  their  right  of  succession   accrued. 

On  the  part  of  tlie  alienees  reliance  is  placed  on  (1)  the 
rulings  of  their  Lordships  of  the  Privy  Council  in  regard  to 
adoption  cases  falling^  under  Article  129  of  the  old  Limitation  Act, 
the  scope  of  which  has  been  extended  by  some  of  the,  superior 
Courts  in  India  to  cases  under  Article  118  of  the  present  Limita- 
tion Act,  and  under  which  it  has  been  held  that  by  not  contesting 
the  adoption  Avithin  the  time  fixed  the  heir  to  the  adopter  is  pre- 
cluded from  denying  it  or  claiming  succession  on  the  latter's 
death,  and  (2)  the  extension  given  to  this  doctrine  by  their 
Lordships  in  Mallear jun  v.  Narhari  (")  and  certain  other  deci- 
sions of  the  High  Courts  laying  down  the  same  principle.  T 
proceed  to  consider  these  decisions  in  the  same  order. 

(1)  My  learned  colleague  is  disposed  to  think  that  the  Privy 
Council  have  not  yet  made  any  distinct  pronouncement  in  regard 
to  suits  relating  to  adoption  under  the  present  Limitation  Act, 
and  that  their  judgment  under  the  old  Limitation  Act  is  not 
applicable  to  adoption  cases  governed  by  the  new  Act.  The 
counsel  for  the  reversioners  has  urged  the  same  contention  be- 
fore us  and  I  am  free  to  admit  that  there  is  considerable  force 
in  it.  We  took  this  view  repeatedly  in  the  earlier  cases  :  one  of 
the  latest  among  them  is  Bang  an  y.  Mahkub  Chand  (^).  Jiut 
since  that  period  this  Court  has  held  in  three  reported  cases, 
besides  others  not  reported,  that  the  failure  to  sue  for  setting 
aside  an  adoption  under  Article  118  of  the  present  Limitation  Act 
is  fatal  to  the  heirs    after  the  lapse  of  six    years.     I  was   a  party 

(')  I.  L.  R.,  IV  All,  8Ji9.  (*)  in  P,  R.,  1890. 
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to  OHO  of  tliem  (Gujar  Singh  v.  Puran  (^  ).  The  Bombay  Court 
iu  a  Full  Bench  decision  has  held  that  the  rule  laid  down  in 
Jaijudamhhas  case  applies  under  the  new  Limitation  Act,  also 
Shrtnivas  v.  Earmant  {^)^  and  the  Madras  Court  has  also  done 
the  same — Parvathi  Animal  v.  Saminatha  Gw ukal  (•' ) .  The  main 
ground  of  these  decisions  is  that  in  Mohesh  Naraln  Muuski  v. 
Turuck  Nnth  AJaha  (*)  Lord  Shand  in  delivering  the  judgment 
of  the  Privy  Council  said,  "  It  seems  to  be  more  than  doubtful 
"  whether  if  these  (viz.,  the  language  of  Article  1 18  of  the  present 
"Limitation  Act)  were  the  words  of  the  statute  applicable  to 
"  the  case  the  plaintiff  would  thereby  take  any  advantage  "  which 
appears  to  be  an  expression  of  opinion  of  their  Lordships  that 
the  same  principle  would  have  aj^plied  under  both  the  Limitation 
Acts.  This  is  confirmed  by  the  language  of  their  Lordships  in 
Jjuchvian  Lai  Ch'icdhri  v.  Kanhaya  Lai  Mowar  (•■^),  at  page  Oil, 
though  it  is  not  so  explicit  as  in  the  former  case.  The  expression 
of  opinion  in  Mohesh  Narains  case  was  before  us  when  llanga  v. 
Mahhub  Chanel  C^)  was  decided,  but  it  was  considered  obiter 
as  was  done  in  Fanayamma  v.  Manjaya  (^),  with  which 
we  agreed.  On  further  consideration  1  am  disposed  to  think 
that  their  LordshijDs'  opinion  was  clearly  given  on  Article  118 
of  the  present  Limitation  Act,  and  though  not  binding  on 
us,  as  the  point  was  not  before  their  Lordships  and  w^as  not  actu- 
ally decided,  ought  to  be  followed.  Further  in  Malkarjans  case 
their  Lordships  approved  of  the  application  of  the  principle  laid 
down  in  Jagadamhhas  case  though  the  former  was  a  case  under 
Article  l-lof  the  Limitation  Act  of  1877.  For  these  reasons  I  and 
my  learned  brother  who  sat  with  me  applied  the  rule  iu  Gujar 
Singh  v.  Puran  (^),  and  in  Hem  Raj  v.  Sahiba  (^),  and  Gaucsha 
Singh  v.  'Nathu  (j^),  the  same  principle  was  adopted.  The 
question  is  certainly  not  free  from  difficulty,  and  the  Calcutta, 
and  Allahabad  Courts  still  hold  that  Mchesh  Narain's  case  is  no 
authority  in  coustrulng  Article  118,  see  Jagannnth  Prasad  Gupta 
V.  Bunjit  Singh  (i'^),  and  Lali  v.  Mudi  Dhar  (^  ^).  There  is  thus 
weighty  reason  in  support  of  my  learned  brother's  view,  but 
speaking  for  myself  I  am  now  of  opinion  that  tho  remark  in 
Mohesh  Narain's  case  though  not  absolutely  binding  on  us,  is  a  fair 
indication  of  what  their  Lordships  would  hold  if  a  similar  question 
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to  tbat  decided  in  Jagadamhhas  case  arose  before  them  under 
Articles  118  and  119  of  tlie  present  Limitation  Act,  and  that  the 
whole  drift  of  the  judgment  in  Lachman  Lai  Chowdhri  v. 
Kanhaya  Lai  Moicar  (^)  goes  to  support  this  conclusion.  I  am 
also  anxious,  as  far  as  may  be,  to  maintain  consistency  in  this 
Court's  judgments,  and  there  being  already  three  judgments 
published  in  the  Fiinjab  [Record  by  different  Benches  and  Judges 
in  which  the  view  propounded  in  Gujar  Singh  w.  Puran  {'^)  has 
been  accepted,  I  adhere  to  the  opinion  expressed  in  that  decision. 

(2).  Before  considering  the  bearing  of  these  cases  on  the 
(juestion  before  us  I  shall  briefly  notice  some  of  the  most  import- 
ant among  them.  The  leading  case  is  that  of  MaUarjun  v. 
Naiharl  (^),  decided  by  the  Privy  Council  in  which  their 
Lordships  held  that  a  person  whose  property  was  under  mort- 
gage to  another,  and  was  afterwards  sold  in  execution  of  decree 
at  the  instance  of  another  creditor  and  purchased  by  the  mort- 
gagee, was  not  competent  after  the  expiry  of  the  year  fixed  by 
Article  12  of  the  Limitation  Act  for  setting  aside  auction  sales,  to 
claim  redemption  from  such  purchaser.  Their  Lordships  applied 
the  principle  of  Jagadavihluis  case  to  this  one  and  said,  "  What  is 
"the  justification  for  refusing  to  construe  Article  12  («)  according 
"  to  its  obvious  mA^aning  whenever  the  suitor  gees  on  to  pray  for 
"  that  relief  which  is  the  object,  perhaps  the  only  object,  of  setting 
"  aside  the  sale  r  Their  Lordships  hold  that  both  the  letter  and 
"  the  spiiit  of  the  Limitation  Act  require  that  this  suit,  when 
"  looked  on  as  a  suit  to  set  aside  the  sale,  should  fall  within  the 
"  prohibition  of  the  Article"  (page  352).  At  another  place  they 
observe  :  ''But  if  the  sale  is  a  reality  at  all,  it  is  a  reality  de- 
"  feasible  only  in  the  M'ay  pointed  out  by  law,  and  it  seems  to  their 
"  Lordships  that  the  case  must  fall  either  within  Section  311  of 
"  the  Code  or  within  Article  12  (a)  of  the  Limitation  Act  of  1877, 
"  or  within  both,  any  way,  there  exists  a  bar  by  one  year's 
"  delay.  " 

It  is  not  possible  to  go  through  all  the  cases  which  have 
beeu  decided  on  the  principles  above  stated,  nor  is  it  necessary 
to  do  so.  One  of  the  latest  is  reported  as  Chunder  Naih  Bose  v. 
Ram  NidJu  Pal  (*),  in  which  it  was  held  that  a  suit  to  recover 
possession  of  land  held  by  the  defendant  under  a  kalala  executed 
by  the  father  of  the  plaintiff  was  barred  after  the  lapse  of  three 
years  under  Article  91 ,  no  suit   having   been  brought   to   set   it 
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aside  within  this  ]30iiod.  There  arc  many  earlier  cases  laying 
duwu  the  Fame  doctrine  which  are  noticed  and  discusacd  in  A7nir 
V.  Atturnnniy-aa  (^)  and  Eangan  v.  Mahbub  Chand  {'^)  and 
other   authorities,    and  I  need  not  recapitulate  them  here. 

In  my  opinion  these  cases  do  not  furnish  ground  for  the 
extension  of  the  doctrine  laid  down  by  their  Lordships  of  the 
Privy  Council  in  Jagadainhhas  inniG  or  Malkarjuns  case,  to  suits 
of  the  description  we  are  considering*. 

In  the  first  place,  as  pointed  out  before,  suits  to  set  aside  a 
deed  under  Article  91  involve  consequential  relief  and  can  only 
bo  brought  as  between  parties  to  the  transaction  or  their 
representatives.  A  mere  declaration  is  not  granted  and 
cannot  be  under  the  proviso  to  Specitic  Relief  Act,  Section  42, 
though  a  declaration  is  necessarily  involved  in  all  decrees 
in  such  suits.  This  perhaps  explains  the  remark  of  West,  J., 
in  Boo  Jinalhoo  v.  Shohnagar  Valah  Konji  {^).  Jaiiki  Kunwar 
v.  Ajil  Sir.gh  (*)  was  a  suit  by  the  executant  of  the  deed  and 
his  representation  by  gift.  The  case  of  Chavdar  Nath  Eose  v. 
Ram  Nidlii  Pol  (")  was  a  case  of  representatives  of  the  original 
grantor  and  they  were  held  bound  by  the  limitation  provided  in 
Article  91.  GJndam  Easid  v.  A  jab  Qui  (^)  is  another  case  in 
point  in  which  the  guardian  of  the  plaintilf  had  alienated  his 
estate  during  his  minority.  The  case  can  be  multiplied  to  any 
extent.  The  principle  of  the  decisions  is  as  explained  in  Bangan 
V.  Mahbub  Chand  (-)  that  the  deed  proceeds  from  the  plaintiff 
himself  or  his  predecessor  in  interest  or  his  agent  or  guardian 
(who  is  juristically  a  sort  of  agent  for  certain  limited  purposes)  and 
binds  him  unless  it  is  set  aside,  The  time  prescribed  for  setting 
it  aside  having  expired  no  suit  for  that  purpose  can  be  filed  and 
the  deed  therefore  holds  good.  Such  a  deed  necessarily  precludes 
any  suit  in  respect  of  its  subject  matter  contrary  to  its  terms. 
Here  there  is  an  obvious  reason  why  the  shorter  period  of  limita- 
tion must  be  availed  of  or  the  (juestion  cannot  be  raised  in  any 
other  form,  i.  c,  a  man  cannot  sue,  for  example,  for  possession  of 
the  land  conveyed  by  the  deed  within  twelve  years  after  the  limit- 
ation for  suing  to  set  it  aside  has  expired.  The  true  remedy  of 
the  plaintifE  lies  in  the  suit  for  which  the  shoi-tor  period  of 
limitation  has  been  fixed  and,  if  he  loses  it,  ho  loses  altogether  the 
property  to  which  the   deed  relates.     Moreover   the   cancelling  or 
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setting  aside  of  the  deed  puts  an  end  to  the  deed  as  a  document  of 
title  and  all  question  as  to  the  validity  of  the  trausaction  entered 
in,  or  evidenced  by  it  between  the  parties  and  their  representa- 
tives in  interest. 

The  same  remai'k  holds  good  with  reference  to  other  articles 
which  relate  to  suits  to  '  set  aside '  particular  transactions  or 
acts.  Take  for  example  Article  12  (a).  It  applies  to  all  suits  io 
set  aside  auction  sales  in  execution  of  decrees  of  Civil  Courts 
and  fixes  the  period  to  be  one  year.  Now  it  relates  to  a  suit 
aiming  at  the  complete  annulling  of  the  sale.  It  is  expedient  for 
the  safety  of  titles  that  such  suits  should  be  brought  as  speedily  as 
possible.  A  short  limit  is  therefore  fixed.  In  such  a  suit  the 
Court  can  on  the  one  hand  declare  the  sale  to  be  valid  and  the 
plaintiif's  claim  unfounded  and  on  the  other  hold  it  to  be  invalid 
and  cancel  it  entirely.  After  losing  such  a  suit  the  plaintiff  can- 
not cUim  possession  of  the  property  sold  within  twelve  years  and 
raise  the  question  of  validity  of  the  sale  again.  If  he  does  not 
file  such  a  suit  he  loses  his  remedy  of  setting  it  aside  and  ob- 
viously cannot  seek  it  in  another  form  by  claiming  possession  of 
the  property.  Their  Lordships  of  the  Privy  Council  in  Malkar- 
jiiris  case  pertinently  point  out  that,  "  If  the  protection  (by  Article 
"  12  (a)  )  is  to  be  confined  to  suits  which  seek  no  other  relief 
"  than  a  declaration  that  the  sale  ought  to  be  set  aside,  and  is 
"  to  vanish  directly  some  other  relief  consequent  on  the  annulment 
'*  of  the  sale  is  sought,  the  protection  is  exceedingly  small," 
This  remark  puts  in  a  nutshell  the  whole  of  the  reasoning  in 
favour  of  the  plaintiff  being  precluded  from  seeking  to  set  aside 
the  sale  after  failing  to  sue  for  this  purpose  within  one  year,  and 
it  is  hardly  possible  to  improve  on  it.  The  same  remarks  apply 
generally  to  all  articles  in  which  the  words  "  set  aside  "  have 
been  used. 

Where,  however,  the  transaction,  act  or  deed  is  a  nullity  or 
presumably  invalid,  there  is  no  necessity  for  a  suit  to  set  it  aside 
and  the  above  rule  does  not  apply.  In  Moii  Lai  v.  Karahtddin  (}) 
cited  above,  their  Lordships  held  that  a  suit  by  the  purchaser  of 
the  disputed  property  at  the  first  auction  sale  in  execution  of 
decree  under  Article  12  (a)  was  unnecessary,  and  that  he  was  not 
precluded  by  that  Article  from  suing  within  twelve  years  to  recover 
his  property,  as  the  second  sale  passed  no  interest  in  the  property 
and  was  not  set  aside  by  the  decree  but  was  found  not  to  affect 
the  plaintiff's  rights.     InBeni  Per  shad  Koines  case  ('^),  where  a 
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life  grantee  from  a  zaraindar  in  Bengal  had  purported  to  grant  a 
perpetual  lease,  their  Lordships  held  that  the  zamindar  was 
not  bound  to  sue  to  set  aside  the  lease  and  that  there  was  no 
necessity  for  him  to  do  so  (page  105).  I  need  not  multiply  cases 
to  this  effect  but  merely  content  myself  with  remarking  that  the 
statement  of  the  law  in  the  head  note  to  Iiaghuhar  Dy>d  SaJiu  v. 
Bhhja  Lai  Misser  ( '),  which  runs  to  this  effect  "  Where  a  certain 
"  period  is  allowed  by  the  law  of  limitation,  within  which  an 
"  instrument  affecting  a  person's  rights  or  immovable  property 
"  must  be  impugned,  and  the  person  whose  rights  or  property  are 
"  affected  fails  to  impugn  such  instrument  within  such  period 
«;  *  *  *  *  ]-,e  -will  not  be  precluded  from  availing  himself  of 
"  the  longer  period  allowed  for  the  recovery  of  immovable 
"  property,  provided  that  he  can  prove  that  such  instrument  is  null 
"  and  void  so  far  as  his  interests  are  concerned"— and  which  was 
npplied  in  Gliulam  IigsuIy.  Ajab  Gul  {'^),  Amir  y.  Mussammat 
A tf ar nnnissa  (^),£ind  Rangan  v.  Mahbuh  Ghand  (*),  is  still  a 
ofenerally  correct  statement. 

In  the  next  place  suits  for  purely  declaratory  decrees  that  a 
]iarticular  deed,  transaction  or  act  will  not  affect  the  plaintiff's 
rights  of  reversion  when  they  accrue  do  not  fall  within  the  pur- 
view of  this  reasoning.  The  law  of  limitation  must  be  strictly 
construed,  i.  c,  its  scope  cannot  be  stretched  to  extend  to  cases  not 
covered  by  its  language,  and,  where  the  indications  as  to  its 
application  are  not  clear,  the  construction  must  be  in  favour  of 
the  right  to  proceed.  Their  Lordships  have  not  held  the  princi- 
ples of  JagadambJia'a  case  to  apply  to  purely  declaratory  suits, 
except  possibly  by  implication  suits  falling  under  Articles  118, 
119  of  the  Limitation  Act,  which  have  a  distinctive  character 
of  their  own  as  will  be  shown  further  on.  They  have  not  any- 
where said  that  the  shorter  period  provided  by  Article  91  applies 
to  declaratory  suits  much  less  that  it  applies  to  such  suits  as  wo 
are  considering,  I  think,  therefore,  the  bar  of  limitation  by  the 
shorter  period  must  be  very  clearly  established  against  the  plain- 
tiffs in  the  class  of  suits  last  named.  If  there  is  a  reasonable 
doubt  of  its  application  the  suits  must  be  allowed  to  proceed. 

I  have  already  shown  that  these  suits  are  analogous  to  suits 
by  reversioners  of  Hindu  or  Muhammadan  widows  who  hold  theii' 
luisbands'  property  on  a  life  estate.  The  power  of  the  male 
owner  to  alienate  is  no  doubt  greater  ;  he  is  full  owner  ai^d  the 
tests  of  necessity  in  his  case  are  much  less  stringent,  but  with  all 
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these  distinctions,  the  position  of  the  next  male  heir  strikingly 
resembles  that  of  the  widow's  reversioner.  In  the  case  of  the 
widow  a  special  limitation  has  been  provided  for  declaratory 
suits  impugning  alienations  made  by  her  in  so  far  as  thoy  ailect 
the  reversioner's  rights.  But  it  has  never  been  held  that  the 
widow's  reversioners  by  not  suing  for  a  declaratory  decree  in  her 
lifetime  are  precluded  from  suing  for  recovery  of  the  property 
and  from  raising  the  question  of  the  validity  of  the  alienation 
after  her  death.  Nor  has  it  ever  been  held  that  such  reversioner, 
by  not  suing  within  three  years  under  Article  91  to  set  aside  the 
deed  of  alienation,  loses  the  right  of  challenging  it  afterwards. 
If  analogies  are  to  be  made  use  of  to  deprive  the  present  plaintiffs 
from  suing  for  recovery  of  the  property  because  they  did  not 
sue  to  declare  the  invalidity  of  the  alienation,  as  respects  their 
rights  within  three  years,  why  should  such  an  obvious  analogy  be 
lost  sight  of  ? 

Declaratory  suits  of  this  kind  stand  on  a  wholly  different 
footing  from  suits  to  set  aside  or  cancel  a  deed.  In  the  latter 
consequential  relief  is  asked  for,  and  when  the  right  of  suit  is 
established  and  the  allegations  on  which  relief  is  claimed  are 
made  good,  the  plaintiff  must  get  a  decree  cancelling  or  setting 
aside  the  deed  in  whole  or  in  part.  A  declaratory  decree,  however, 
does  not  set  aside  the  deed,  which  stands  good  as  between  the 
parties  lo  it,  but  merely  provides  that  the  plaintiff's  rights 
if  they  accrue  will  not  be  affected  by  it.  As  pointed  out  by  their 
Lordships  of  the  Privy  Council  there  is  a  wide  difference  between 
the  two  reliefs. 

Again,  declaratory  decrees  are  purely  within  the  discretion 
of  the  Court.  A  plaintiff  cannot  always  insist  on  getting  it  as 
of  right.  In  many  instances,  e.g.,  where  the  claimant  is  not  the 
immediate  reversioner,  it  is  generally  refused.  How  can  a  suit 
to  "set  aside"  a  deed  be  placed  in  the  same  category  with  a  suit 
for  a  declaration  for  a  right  in  future  ?  Take  a  concrete  example, 
Suppose  the  immediate  reversioner  of  a  male  owner  does  not  sue 
for  the  declaration,  and  the  next  reversioner,  thinking  it  useless 
to  sue  in  his  presence,  also  does  not  sne,  but  jhe  former  dies 
before  the  succession  opens  out.  Is  the  latter  to  be  precluded 
from  suing  for  possession  because  he  did  not  bring  a  suit  which 
was  bound  to  fail  ?  Or  suppose  he  did  bring  such  a  suit  and  it 
was  dismissed  because  he  was  not  the  next  reversioner,  what  is  to 
l.>appen  ?  Suppose  again  that  the  immediate  reversioner  did  sue, 
but  the  Court  thought,  in  its  discretion,  perhaps  erroneously,  that 
a  declaratory  decree  should  not  be  given.     What  limitation   will 
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apply  whoii  such  reversioner  sues  for  the  property  ?  To  dismiss 
the  suit  in  those  instances  on  the  ground  of  limitation,  contended 
\'ov  by  i-espondent,  would  land  iis  in  an  absurdity  and  \)g 
(autaniount  to  saying  that  the  right  of  the  male  owner  to  alienate 
is  uncontrolled. 

A  further  reason  against  holding  the  shorter  period  com- 
pulsory is  that  the  true  position  of  the  alienee  and  the  reversioner 
Would  thereby  bs  reversed.  The  alienee,  e.G  hypothesis  takes  a 
disputed  title;  the  alienation  is  bad  unless  it  is  for  necessity,  ilu; 
l»nrden  of  proof  of  Avhich  is  on  the  alienee.  To  hold,  under  ihc 
circumstances,  that  the  reversioner  must  sue  for  a  declaration 
within  the  shorter  period  or  be  barred  from  suing  altogether 
would  bo  practically  tantamount  to  throwing  on  him  the  duty 
of  suing  to  prove  it  to  be  bad  instead  of  leaving  it  to  the  alienee 
to  prove  its  validity.  Of  course,  if  no  action  is  taken  by  the 
reversioner  for  a  long  time  to  challenge  the  alienation,  an  equity 
may  arise  in  the  alienee's  favour,  and  acquiescence  and  consent 
may  under  certain  circumstances  be  inferred  against  him,  but 
this  is  quite  a  different  matter.  Here  we  are  considering  simply 
a  question  of  limitation. 

There  remains  the  question  as  to  the  effect  of  the  ruling  of 
the  Privy  Council  in  regard  to  adoption  cases.  The  decision 
under  Article  129  of  Act  IX  of  187 1,  which  was  differently 
worded  from  Articles  118  and  119,  would  not  apply  to  declaratory 
suits,  but  if  we  regard,  as  I  do,  their  Lordships  to  hold  that  their 
decision  would  have  been  the  same  under  the  articles  of  the 
present  Limitation  Act  relating  to  adoption  the  principle  has  an 
apparent  bearing  on  the  deoiaratory  suits  I  am  discussing,  ami 
i  mast  advert  to  it.  I  think  that  there  is  a  material  distinction 
between  suits  gover'ied  by  Articles  118  and  119  and  the  present 
class  of  suits.  Adoption  is  a  status  which  has  a  bundle  of  rights 
attached  to  it  and  is  very  different  from  a  mere  deed  or  act  of 
alienation  of  property.  The  reversioner  thereby  is  ousted  from 
his  present  position  as  heir  presumptiye  and  is  not  merely 
I  lireatened  witli  a  prospective  loss  of  ju'operty  as  in  the  case  ot 
,ni  alienation.  A  declaratory  decree  against  .'in  adoption  has  w 
prrsdul  operation  and  puts  an  end  to  the  status  of  the  ado[)ted  as 
far  Rs  he,  the  a(h)pter  and  tlu;  phiintiff-reversioner  are  concerned, 
while  a  similar  decree  as  regards  an  alienation  docs  not  set  aside 
the  alienation  but  merely  protects  the  reversioner's  rights  on  the 
alienor's  death.  In  other  wol-ds  the  adoption  is  actually  set 
asido  while  the  decree   in  the   other  caao   oporatca   in  future  and 


262  CIVIL  JUDGMENTS— No.  oti.  [  Record 

may  never  operate  at  all.  In  the  former  case  the  declaration  is 
practically  tantamount  to  consequential  relief.  The  adoption^ 
has  an  effect  in  pradsenti  and  if  owirg  to  lapse  of  limitation  for 
suing  to  set  it  aside  the  remedy  of  the  reversioner  against 'it  is 
lost,  the  adoption  cannot  be  displaced  and,  as  a  consequenc6,i-lie  ■ 
person,  adopted  excludes  the  reversioner.  The  result,  in  fact,  is 
exactly  the  same  as  in  the  case  of  a  deed  by  a  party  himself,  or 
his  predecessor,  not  being  set  aside  within  the  proper  limitation 
and  becoming  thereby  binding  as  respects  the  property  dealt  with 
by  it.  I  hold,  therefore,  that  this  argument  does  not  avail  tohelj) 
the  case  for  the  alienees  before  us.  ;'.r%i^.o-.j 

It  must  not  also  be  forgotten  that  there  is  no  time  fixcdfo'f 
a  declaratory  suit  by  the  reversioners  of  a  male  proprietor,  and  it 
is  merely  a  matter  of  legal  inference  that  it  is  covered  by  Article 
120.  The  argument  that  the  shorter  period  of  limitation  must 
be  held  to  apply  does  not  seem  to  have  the  force  it  has  in  a  case 
where  such  shorter  period  is  actually  provided,  The  inferen(?e  as 
to  the  intention  of  the  Legislature  cannot  be  said  to  be  so  strong 
in  such  a  case,  ■     r:?fes;:; 

I  am  farther  of  opinion  that  the  alienation  being  presumal)ly 
invalid;  unless  its  validity  is  affirmatively  established,  the  piinciplc 
acted  on  by  their  Lordships  of  the  Privy  Council  in  Moil  JJaV's  ' 
nud  Bfiii  Parshad's  cases  before  cited,  appears  to  be  applicable.^ 
The  plaintiff  could  no  doubt  have  brought  a  suit  against  the  aliciia-  " 
tion  before,  but  he  was  not  bound  to  bring  it.  And  this  is  true 
whether  Article   91  or  Article    120  is  held  to  apply  to  such  a  suit. 

The  matter  we  are  considering  has  already  been  provided 
for  by  the  Punjab  Limitation  Act,  I  of  1900,  and  the  effect  ot 
our  decision  will  be  confined  to  the  comparatively  small  nuniljtr 
of  cases  to  which  it  does  not  apply.  ,  iti.iaijjiq 

As  pointed  out  in  the  referring  order  in  Civil  Appeal  LKo 
of  1899,  the  point  we  are  considering  was  expressly  ruled  by' a'-'' 
Full  Bench  in  7/a?</?/a  v.  Ganda  Singh  (i),  which  appears  not  to 
have  been  noticed  in  any  of  the  judgments  in  which  the  shorts- 
period  of  limitation  was  applied  to  the  suit  of  the  rcversioneip. 
After  carefully  considering  the  cases,  on  the  strength  of  which 
the  judgment  of  the  Full  Bench  is  said  to  be  wrong,  1  can  coma 
to  no  other  conclusion  than  that  it  is  right  and  should  lie 
follosved.  r*erhaps  had  the  attention  of  the  learned  Judges  beeii 
d:rect€d  to  it  the  occasion  for  this  reference  would  not  have  ariir^n; 

0)  116  P.  1?.,  1890,  F.  B. 
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I  »ould  accoidirgly  reply  to  the  reference  in  the  words  of 
the  learned  Chief  Judge. 

Akderson,  J. — I   have   but   little   to  add  to  the  exhaustive    28^^  ^/>r27  1903. 
judgments  of  my  learned  colleagues. 

Haying  been  a  party  to  the  judgment  in  the  case  of  Nanak 
iwd  others  v.  Devi  JDitta  and  others  (^),  I  may,  perhaps,  point  out 
that  the  main  ground  for  decision  in  that  case  was  ihat  the 
donees,  whose  title  it  was  sought  to  impugn  within  twelve  years 
of.' the  death  of  the  donor's  widow,  had  been  in  undisturbed 
possession  for  twenty-four  years.  The  ruling  of  •  the  Privy 
Council  in  MalJcarjun  v.  Narhari  {^)  was  referred  to  as  an 
additional  reason  for  holding  their  claim  time-barred,  but  the 
applicability  of    Article  91  was  not  minutely  discussed. 

.  On  fully  considering  the  question  of  the  applicabiliiy  of 
thjvt^  article  in  the  case  of  suits  brought  by  reversioners  to 
dispute  the  efficacy  of  alienations  under  Punjab  Customaiy  Lav, 
I  am  now  satisfied  that  the  article  does  not  apply.  In  all  such 
cases  the  allegation  of  the  reversioner  practically  is  that  the 
instrument  of  alienation,  to  which  neither  he  himself  nor  his 
representative  in  title  (taking  him  as  deriving  his  title  from  an 
ancestor  common  to  himself  and  to  the  alienor)  has  been  a  party, 
is  invalid  so  far  as  he  is  concerned.  Whether  it  be  actually  can- 
celled or  not  is  immaterial  to  him,  provided  that  he  can  obtain  a 
decree  to  the  efPect  that  his  right  of  succession  is  to  remain 
unimpaired  when  it  falls  into  him.  This  was  clearly  put  by 
Rattigan,  J.,  in  Mangal  v.  Buta  (^),  where  it  was  decided  that 
the  liaaitation  for  such  declaratory  suits  must  be    six   years  under  • 

Article  120  of  the  2nd  Schedule  of  the  Limitation  Act.  Article 
91  appears  to  apply  to  a  different  class  of  cases  where  the 
plaintiff's  present  rights  rather  than  his  contingent  rights  are 
menaced,  where  cancellation  is  not  actually  necessary  or  is  auxili- 
ary to  the  granting  of  other  relief  the  article  does  not  apply. 

'  The  same  principle  holds  good  with  reference  to  limitation 
in  suits  brought  by  reversioners  for  possession  subsequent  to  the 
death  of  the  alienor.  The  ground  taken  by  the  plaintiff 
in  sucJi  suits  is  that  there  has,  in  fact,  been  no  alienation  out- 
nght  but  only  a  temporary  one  effective  during  the  lifetime  only 
of  the  alienor  whose  nominee  it  has  not  been  in  the  plaintiff's 
power  to  dispossess,  hence  the  contention  that  adverse  possession 
«ftn  supervene  only  on  the  death  of  the   alienor  becomes   opposite 

(M  23  P.  J?.,  1902.  (»)  /.  L.  R.,  SXV  Bom,,  837. 

(3)  19  P.  B.,  ISes. 
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and  the  twelve  years'  rnle  applies  under  Article  144.  I  would 
therefore  still  follow  h'oda  v.  Barnam  (^)  as  an  authority  for 
allowing  the  longer  period,  however  desirable  it  may  be  in  thi' 
interest  of  the  alienee  that  a  shortei    period  should  be  fised. 

The  question  oi  limitation  in  adoption  eases  has  come  u]* 
incidentally  in  the  course  of  the  elaborate  arguments  which  have 
been  addressed  to  the  Full  Bench.  In  several  recent  decisions  by 
Division  Benches,  Article  118  has  been  held  to  apply  in  such  cases. 
Slirinivas  Murar  v.  Haiimant  Ghat'do  (^ ),  being  taken  as  an  author- 
ity for  the  view  tha.t,  in  case  of  declaration  or  suit  for  possession, 
no  more  than  six  years  limitation  can  be  allowed,  if  adoption  be 
regarded  as  a  gift  held  over  in  accordance  with  the  view  expressed 
on  page  22  of  Roe  and  Rattigan's  Tribal  Law%  para.  26,  line  o, 
it  might  be  difficult  to  hold  that  a  different  limitation  shonld  he- 
allowed  from  that  allowed  in  cases  of  gift,  but  there  are  certain 
circnmstances  in  connection  w^ith  the  status  of  the  adoptee  which 
put  him  in  a  stronger  position  as  regards  the  reversioners  than 
an  ordinary  donee,  and  hence  it  becomes  more  expedient  that  any 
dispute  arising  should  be  quickly  bronght  to  an  issue  and  dis- 
posed of.  If  Article  118  can  be  regarded  as  covering  the  case  of 
customary  adoptions  as  well  as  of  adoptions  in  the  sense  of  the 
Hindu  Law,  the  difficulty  is  solved  and  the  rule  in  Jagadamhha 
Ghaodhraniy.  Dalihina  Mohun  Roy  Chaodhri  (3)  can  be  applied. 
The  lemark  by  Lord  Sband  in  his  judgment  in  the  case  of 
Mohesh  Naratn  Alunshi  v.  Taruck  Nath  Moitra  (*)  does  not 
appear  to  assist  much  in  the  elucidation  of  the  question  of  limita- 
tion in  cases  of  customary  adoption.  If  it  were  neceFsary  to 
express  an  opinion  I  should  be  disposed  to  fall  in  with  the  views 
expressed  by  my  learned  brother  Ohatterji. 

In  conclusion  I  have  to  express  my  concurrence  in  the 
answers  given  to  the  references  made  to  the  Full  Bench  in  the 
same  terms  as  my  learned  colleagues. 

Final  Order. 

This  appeal  is  therefore  accepted  and  the  order  of  the  DiN-i- 
sional  Judge  set  aside  and  the  case  remanded  to  him  under 
Section  562,  Civil  Procedure   Code,  for  decision  of  the  appeal. 

As  the  plaintiffs  except  Rai  Devi  Singh,  have  before  i  he 
liearing  denied  that  they  appealed  and  prayed  to  have  tljeir 
names  struck  off  the  record,  their  names  are  struck  off  the 
record. 

(^)  18  P.  R'.,  1895,  F.  B.  (3)  I.  L.  R.,  XlII  Cidc,  308. 

{^)  I.  L.  R,,  XXir  Bom.,  260.    {*)  I,  L.  R.,  XX  Calc,,  487. 
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Court-fee  on  this  appeal  will  be  refunded— other  costs  to  be 
cowsts  in  the  case  ;  plaintiffs,  other  than  Rai  Devi  Singh,  are  not 
liable  for  any  costs  in  this  case  or  subsequent    proceedinp^s. 

No.  67. 

Before  Sir  William  Clark,  Kt.,  Chief  Judrje,  and 
Mr.  Justice  Chatter ji. 
MUSSAMMAT  SAHTB  NUR,— (Plaintiff),-^ APPELLANT,     ) 

Versii!^  \  Appellate  Sidb. 

MIIHAMMADJT  AND    OTHERS,— (Dkffxpants),—  I 

RESPONDENTS. 

Civil  Appeal  No.  65  of  1902. 

Civil  Procnxure  Code,  \d,^-l.  Spctioois  372,  588  {21)- Application  to  he 
hrouyht  on  to  rpi^ord  in  .•ivhutifufioyi  for  pJaivfiff — Bifimi^sol  of  such  applicn- 
lion— Appeal. 

Held,  that  there  is  no  appeal  from  an  order  dismissing  an  application 
i.o  be  made  a  party  under  Section  ^372  of  Ihe  Code  of  Civil  Procedure. 
Section  588  (21)  only  alloAvs  an  appeal  from  an  order  difnallowing  objpc- 
lions  to  an  application  under  that  section. 

Iiido  Mali  V.  Gaya  Piasnd  (*),  Moti  P,am  v,  Kundan  Lai  (*),  and 
Commercial  Bahk  of  India  v.  Sahju  Saheb  (^)  distinguished. 

Jainna  Dibi  v.  Sheikh  Jhnu  (*)  and  Lnlit  Mohan  Roy  v.  Shehock  Chand 
Choiodhury  (»)  riled. 

Miscellaneous  first  appeal  from  the  order  of  Lata  Makhnn  Lai, 
Sul-Judfj'?,  Eaicalpindiy  dated  23nZ  October  1901. 
ishwar  Das,  for  appellant. 
Lai  Chand,  for  respondents. 
The  judofment  of  the  Court  was  delivered  bv 

Ghatterji,  J.— This  is  an  appeal  from  an  order  disallowing  5/7^  Fehy.  1903, 
an  application  of  the  appellant  under  Section  372,  Civil  Procedure 
Code,  to  be  substituted  in  place  of  the  original  plaintiff.  It  .so 
happened  tliat  tho  plaintiff  was  dead  at  the  date  the  application 
was  made,  but  this  is  immaterial  and  it  has  already  been  held  by 
ihis  Court  that  the  application  was  one  under  Section  372. 

It  is  objected  for  tho  respondent  that  the  api)eal  docs  not 
lie.  Wo  are  of  opinion  after  referring  to  the  authorities  that  the 
contention  is  well    founded  and  must    prevail.     Section   588  (12) 

C)  I,  L.  R.,  XIX  AIL,  142.  {')  7.  L,  /?.,  XXIV  Mad.,  262. 

(•-}  /,  L.  R.,  XXII  All.,  380.  C)  /.  L.  R.,  XXIV  All.,  532. 

i")  4,  Cttic,  ir.  ^o  108. 
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only  allows  an  appeal  from  an  order  disallowing  objections 
to  an  application  under  Section  372,  but  here  the  objectionB 
were  allowed  and  the  section  does  not  permit  appeals  from  orders 
other  than  those  specified.  Appellant's  counsel  admits  that  he 
has  no  appeal  onder  Section  688,  but  he  argues,  on  the  authority 
of  Tndo  Mail  v.  Gaya  Prasad  ('),  Moti  Ram  v.  Kwidim  Lai  (*), 
Commercial  Bank  of  India  v.  Sohja  Soheh  (■*),  that  the  order 
is  an  adjudication  in, the  suit  and  is  taTitamount  to  a  decree  and 
is  therefore  appealable. 

In  Indo  Mati  v.  Gaya  Prasad  (^)  it  is  expressly  ruled  that 
Section  588,  Civil  Procedure  Code,  prohibits  an  appeal  from  an 
order  of  the  present  description  under  Section  372,  but  on  the 
facts  of  that  case  it  is  held  that  there  was  an  adjudication  as  to  the 
representative  right  of  the  appellant  which  could  be  challenged 
by  an  appeal  under  Section  244,  the  case  being  one  in  execution  of 
decree.  The  facts  of  Moti  Ram  v.  KunaunLal  (^)  are  also  different: 
There  certain  assignees  of  the  pla'ntiff  preferred  an  appeal  on  the 
strength  of  the  assignment,  and  the  refusal  to  entertain  their 
claim  led  to  the  dismissal  of  the  appeal  which  was  treated  as 
equivalent  to  a  decree.  The  special  features  of  these  cases  were 
pointed  out  in  a  very  recent  judgment  of  the  Allahabad  Couit 
reported  in  Jamna  Bibi  v.  Sheikh  Jhau  (^),  and  it  was  held  that 
an  appeal  did  not  lie  under  Section  588  from  an  order  refusirg  to 
grant  an  application  undej'  Section  372.  The  latter  view  appeals 
to  agree  with  that  of  the  Calcutta  Court — see  Lalit  Mohan  Roy  v, 
Shehoch  Chand  Choivdhury  (^).  These  authorities  seem  to  us  to,g^ 
take  a  light  view  of  the  subject.  The  Madras  ruling  was  under 
Section  15  of  the  letters  patent  of  the  Court.  In  the  present  ca.«e 
the  order  did  not  dispose  of  the  suit,  and  thus  there  is  no  ground 
for  arguing  that  it  amounts  to  a  decree. 

We  hold  therefore  that  no  appeal  lies  from  the  lower  Cowpt'n 
order  and  dismiss  this  appeal  with  costs.  lo  uoii 

Appeal  dismissed.  ,  .^ 


(')  /.  t.  R.,  XIX  All,  142.  (3)  I.  L.  B.,  XXIV Mad.,  2o2. 

(=)  /.  L,  B.,  XXII  All.,  380.         (♦)  /.  L.  R.,  XXIV  AIL,  532 
(•')  4  CaJc.  W.  .v..  108. 
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c.   .  No.  58. 

:aou^^ore  Sir  William  Clark,  Kt.,   Chief  Judge,  and 
"5i*^"f-    ■•  Mr,  Justice.   Andemon. 

JAGAN   ]SATH,-(Plaintiff),  \ 

Versus  ^  Riferbxci;  Sidk, 

NIKANJAN   DAS,— (Defendakt).  J 

Civil  Reference   No.  3  of  1902. 

rrovtncial  Small  Cause  Court  Act,  1887,  Schedule  II,  Article  18— Suit  to 
rco^rirwncy  spent  in  connection  fvith  the  guardianship  of  a  minor— Suit 
rdatiny.  to  a  tru&t. 

Held,  that  a  suit  by  tlie  guardian  of  a  minor  to  recover  uioney  ppcuL 
by-  htm  in  connection  with  the  guardianship  of  the  person  and  properly 
of  ijia  ward  over  and  above  the  amount  of  the  income  reahV.cd  by  him  is  a 
8ui±  "jrelating  to  a  trust"  within  the  meaning  of  Article  18  of  the  Second 
Schedule,  to  the  Provincial  Small  Cause  Court  Act,  and  is  therefore  not 
cognizable  by  the  Small  Cause  Court. 

Itaimjoxj  Mojoomiar  v,  Koemir  Kedat  Nny-Lin    Roy  (')  referred  to. 

Cast- r.ef erred  by  S.  GUjfordy  Esquire^    Divisional  Judgc^  Delhi 
Division,  on  Zrd  Janu'iry  1903. 

Sangaui  Lai,  for  plaintiff. 

The  jadgraent  of  the  Court  was  delivered  by 

Clark,  C.  J. — In  this   case  plaintiff  sues  for   the  recovery   of    J9^/t  Aiay  1903. 
money  spent  in    connection  with  the   guardianship   of  the   person 
and  property  of  the  miTioi    defendant  over  and  above  the    income 
realized  from  the  minor's  estate,  plaintiff   having  beeii   appointed 
liis"j>iiardian  and  subsequently  removed. 

The  question  is,    whether  this   is  a    suit    relating    to   a   trust 
under  Article  18,  Schedule   II  of  the  Small  Cause  Court  Act. 

,  The  Divisional  Judge  held  that  it  was  not  on  a  considera- 
tion of  the  definition  of  *'  trust  "in  Act  II  of  1882.  The  fiduciary 
relation  between  a  guardian  and  ward  is  laid  down  in  Act  VIJI 
of  1890,  aiid  the  due  administration  of  the  estate  is  a  trust  and 
the  guardian  is  in  the  position  of  a  trustee  to  bis  ward. 

This  case  is  the  converse  of  Hamjoy  Mojuomdar  v.  Koomar 
kedar  Narain  Roy  (^),  where  the  minor  sued  his  guaitlian  for 
money  duo  on  account  of  his  guardianship  and  the  suit  waa  held 
to  be  one  relating  to  a  trust.     In  our  opinion  the   present  suit  is 

"  (')  25  W,  B.,  75. 
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"  one  relating  to  ,i  trust"  and  conies  under  Article  18,  Schcdul*-. 
II  of  tbc  Small  Cause  Court  Act,  and  avc  decide  the  rofereuct: 
under  Section  G4:Q,  Civil  Procedure  Code,  accord Iti^'Iv.  Case 
returned  to  Divisional  Judoie. 


Appillate  SiDt.. 


IDt,,  -• 


No.  59. 

UeJ'ore  Sir  fVilliafib  Clark,   Kt.,  Chip/ Judge,  and  Mr,  Justice 

Held. 

RAJA  RAM  AKD  ANOTHEli,~(PLAiMiFFs),— 
APPELLANTS, 

/  Versus 

TILOK  CHAND  AND  OTHEHS,-(Uefem.ams),— 
RESPONDENTS. 

Civil  Appeal  No.    1539  of  lb9y. 

Liinitation  Act,  1877,  Section  4,  Explanation — Suit  by  pauper — JpiUca- 
Hon  for  leave  to  sue  in  forma  -p^n-perla— Subsequent  payment  of  Court  fees 
after  period  oj   liinitation — Date  of  institution  of  suit. 

An  application  for  leave  to  sue  as  a  pauper  to  set  aside  aii  Etticti«ti 
sale  iu  execation  of  a  decree  was  presented  within  the  prescribed  period 
allowed  by  Article  12  of  tlie  Second  Scliedale  to  the  Limitation  Act.  'Jhe 
defendant  disputed  the  alleged  pauperism,  and  pending  the  enquiry  on  thul 
question  the  plaintiff  paid  into  Court  the  amount  of  stamp  duty  required 
for  the  suit.  The  defendant  pleaded  limitation^  as  at  the  time  the  Court 
fees  was  paid  the  suit  was  beyond  time. 

HeZf?.  that  the  suit  was  not  barred,  it  sliould  be  deemed  to  have 
been  instituted  from  the  date  the  plaintiff  filed  his  application  for  leave 
to  eue  as  a  pauper  and  not  when  he  pai<l  in  the    uecessary  Court  fee. 

JanaJcdhari  SuJcul  v.  Janhi  Kuer  (i)  and    Skinner  v.  Ordc  C'^)  cited. 

Further    appeal    from   the   decree    of  i).    C.    Johnstone,    Esf/niir. 
Divisional  Judge,  Umballa  Division^  dated  i^\st  August  1899. 

Solian  Lai,  for  appellants. 

Ishwar  Das,  for  respondents. 

The  judgment   of  the  Court,    su  fai    a,^  is    nuitcrial    lor    tlio 
purposes  of  this  report,  was  delivered  by 

ith  June  19U3.  Clark,  C.  J. — The  first  question  is,   whether  ibis  suit,    ao    a 

suit  to  set  aside  the  auction  sale  in  execution  of  decree,  Avould  be 
barred  by  limitation  under  Article  12,  Schedule  11  of  the  Limita- 
tion Act  as  regards  Raja  Ram,  plaintiff. 

(0  L  L.  R.,  XXVni  Gale,  427.  0)  I.  L.  B.,  It  All,,  241,  P.  C. 
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The  sale  was  confirmed  on  12tli  May  1896  and  Raja  Ram 
Hied  his  application  to  sue  as  a  pauper  within  one  year  on  8tli 
May  1897. 

Defendant  objected  that  he  was  not  a  pauper  and  Raja  Ram 
then  (more  than  one  year  after  the  confirmation  of  the  sale)  paid 
in  the  full  Court  fees. 

Following  Janakdhari  Suknl  v.  Janki  Koer  Q)  and  Stuart 
Skinner  v.  William  Onle  (^),  we  hold  that  Raja  Ram  must  be 
held  to  have  instituted  his  suit  not  when  he  paid  in  the  full 
Court  fee,  but  on  8th  May  1897,  when  he  filed  his  application 
for  leave  to  sue  as  a  pauper  and  his  suit  is  not  barred  by  limitation. 

Note. — The  Court  tlicu  proceeded   to  discuss  the   case  on  merits  and 
linally  dismissed  the  plaintiffs'   claira.— Ed.,  P.  R, 


\ 


No.  60. 

Before  Mr,  Justice  Beid  and  Mr.  Justice  Anderson. 

HARI  SINGH  AND  OTHERS,-(Plaintiffs),— 
APPELLANTS, 

Versus  >•  Appellate  Side. 

NARAIN  SINGH  AND  OTHERS,— (Defendants),—  ) 

RESPONDENTS. 

Civil  Appeal  No.  451  of  1902. 
Promissory  Note— Suit  on,  not  presented  for  payment — Cause  of  action-^ 
Negotiable  Instruments  Act,  1881,  Section  64. 

Held,  that,  under  the  provisions  of  the  exception  to  Section  64  of 
the  Negotiable  Instruments  Act,  where  a  Promissory  Note  is  payable  on 
demand,  and  not  on  demand  at  sight,  no  presentment  is  necessary  in 
order  to  charge  the  maker  or  bis  legal  representative. 

Malori  Mai  v.  Buta  Mai  {^)  distinguished. 

First    appeal  from  the   decree   of  Lata    Makhan  Lai,    Suhordinate 
Judge,  Bnvalpindi,  dated  i9th  May  1902. 
Ishwar  Das,  for  appellants. 
Ganpat  Rai  and  Lai  Cband,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Reid,  J.— This  is  an  appeal  from  a  decree  dismissing  a  suit    Sth  May  1903. 
on  a  promissory   note   on   the   ground   that   the   plaint  did   not 
disclose  a  cause  of  action,  not  having  stated  that  the   instrument 


(1)  I.  L.  R.,  XXVIII  Oalc.,   427.  (»)  I.  L.  R,,  JI  All.,  241,  P.  0. 
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had  been  presented  or  that  presentation  was  unnecessary. 
Malori  Mai  v.  Buta  Mai  (^),  In  which  it  was  held  that  a  suit 
could  not  be  brought  to  recover  on  a  hundi  until  it  had  been 
presented  and  payment  had  been  objected  to  or  refused,  was  cited 
by  the  Court  below. 

That     authority   is   not,   in    our   opinion,     applicable,   the 
instrument  in  suit  being  a  promissory  note,  not  a  hundi. 

The   instrument   is   in   the   following  terms  :     "A   sum   of 

*'  Rs.    6,558-8-0 is  due  by  me  as  the  balance  of  my 

*'  account  with I  promise   that   I   shall   pay   the 

"  above  amount   to   the   aforesaid or   their   assignees  on 

"  demand,  with  interest  at  the  rate  of  12  annas  per  cent,  per 
mensem,  T  have  therefore  executed  this  promissory  note  that  it 
"  may  serve  as  an  authority,"  and  is  dated  and  signed  by  the 
ancestor  of  the  defendant-respondents.  The  plaint  stated 
demand  from,  and  refusal  by,  the  defendants.  A  contention  by 
counsel  for  the  respondents  based  on  the  following  passage  at 
page  250  of  Chetty  on  Bills  of  Exchange,  Edition  11,  has  no 
force  :  "  So  a  promissory  note  payable  on  demand  at  sight  must 
"  be  presented  for  payment.*'  The  instrument  in  suit  was  payable 
on  demand,  not  on  demand  at  sight.  The  exception  to  Section  64 
of  the  Negotiable  Instruments  Act,  XXVII  of  1881,  exempts 
from  the  necessity  for  presentment,  in  order  to  charge  the  maker, 
promissory  notes  payable  on  demand  and  not  payable  at  a 
specified  place. 

Counsel  for  the  respondents  contended  that  the  legal  re- 
presentatives of  the  maker  are  not  governed  by  this  exception, 
but  cited  no  authority.  "We  see  no  reason  to  doubt  that  the 
legal  representatives  of  a  deceased  maker  stand  in  his  shoes  to 
the  extent  of  the  assets  received  by  them,  and  we  are  unable  to 
hold  in  the  absence  of  any  provision  to  the  contrary  that  the 
word  "  drawer  "  in  the  section  does  not  include  the  legal  representa- 
tives of  a  drawer. 

We  decree  the  appeal,  set  aside  the  decree  of  the  Court 
below,  and,  under  Section  562  of  the  Code  of  Civil  Procedure, 
remand  the  suit  to  that  Court  for  disposal  in  accordance  with 
law.  Court-fees  on  the  memorandum  of  appeal  will  be  refunded 
and  costs  will  be  costs  in  the  cause. 

Appeal  allowed* 


(1)  148,  P.  R,  1883. 
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No.  61. 

Before  Mr.  Justice  Eeid. 
BAROO  AND  ANOTHER,— (Dependants),— APPELLANTS, 

Versus 
MAKHAN  AND  OTHERS,— (Plaintiffs),— RESPONDENTS. 


Appellate  Sidb, 


Civil  Appeal  No.  81  of  1903. 

Hindu  Law— Inheritance — Exclusion  of  nephews  by  daughter*s  sons — 
Custon— Hindu  zargars  of  Dagshai, 

In  a  case  the  parties  to  which  were  non-agriciiltural  Hindu  zargars 
trading  at  Dagshai  who  had  migrated  from  the  Saharanpur  District,  held^ 
in  the  absence  of  a  special  castom  to  the  contrary  that  in  matters  of 
succession  they  were  governed  by  the  ordinary  Hindu  Law,  and  that 
daughter's  sons  were  consequently  entitled  to  succeed  in  preference  to 
nephews, 

Nihal  Singh  v.  Hira  Singh  (*)  and  Radha  Mai  v.  Mussammat  Kirpi  (») 
referred  to. 

Further  appeal  from    the  order   of   A.  E.    Hurry,    Esquire, 
Divisional  Judge,  Umhalla  Division,  dated  17 th  July  1902. 

Lai  Chand,  for  appellants. 

Shelverton,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Reid,   J.— The    sole   question    for   decision  is    whether   the     I2th  May  190.3. 
defendant-appellants  who  are  sons  of  the  daughter,  or  the  plain- 
tiff-respondents who  are  nephews  of  the  deceased   Kewal   Ram, 
are  his  heirs  in  respect  of   two  houses   in    the  town    or   bazi?    of 
Dagshai. 

The  parties  are  goldsmiths  (zargars)  whose  home  is  in  the 
Saharanpur  District  and  who  went  to  Dagshai  some  years  ago  to 
trade. 

Under  these  circumstances  there  is,  I  think,  no  doubt  that 
they  are  governed  in  matters  of  inheritance  by  Hindu  Law,  in 
the  absence  of  evidence  of  special  custom.  It  is,  in  my  opinion, 
hopeless  to  contend  that  the  general  custom  of  the  Punjab  applies 
to  the  parties,  and  the  record  contains  no  evidence  of  special 
cii|^tom  governing  goldsmiths  of  the  Saharanpur  District. 

Counsel  for  the  respondents  stated  that  lie  was  instructed 
that  his  clients  could  adduce  many  instances  of  nephews  taking 
precedence  of  married  danghtors  and  their  sons  as  heirs,  and  it 
is  true  that  the  pleader  for  the  appeUants   was   recorded   by   the 
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Court  of  first  instance  to  have  abandoned  the  third  issue  on  the 
12th  September  1901,  the  date  fixed  for  arguments.  That  issue 
was  "  who  are  the  legal  heirs  of  Kewal  Ram."  Issues  were  framed 
on  the  16th  July  1901.  On  the  27th  August  all  the  evidence 
except  that  of  the  seventh  witness  for  the  appellants  had  been  re- 
corded, and  the  12th  September  was  fixed  for  the  evidence  of  that 
witness  and  for  arguments.  The  abandonment  of  the  issue  did 
not,  therefore,  mislead  the  respondents  or  cause  them  to  dispense 
with  evidence  which  they  might  have  adduced." 

Nihnl  Singh  y.  Eira  SiV<^/i  (i)  is  authority  for  holding  that 
counsel  cannot  bind  a  client  by  an  admission  on  a  question  of 
law  and  the  burden  of  proof  on  the  third  issue  was  not  on  the 
defendants  ^\'ho  had  not  to  prove  a  special  custom.  In  UadJia 
Mai  V.  Mnssammat  Kirpi  (2)  it  was  held  that  non -agricultural 
Khatris  of  a  village  in  the  Liidhiana  District  were,  in  the  absence 
of  evidence  of  special  custom,  governed  by  the  MitaksJiara,  and 
in  Mangtu  v.  Cliuni  Lil  (^)  the  same  rule  was  applied  to 
zargars  of  the  city  of  Umballa. 

No  good  purpose  would,  in  my  opinion,  be  served  by  re- 
manding for  decision  an  issue  on  the  existence  of  a  special 
custom.  I  see  no  reason  to  doubt  that  the  parties  are  governed 
by  the  Mitahsliara,  under  which  the  appellants  are  heirs  of  their 
grandfather  to  the  exclusion  of  the  respondents. 

I  decree  the  appeal  with  costs  of  all  Courts,  set  aside  the 
decrees  of  the  Courts  below,  and  dismiss  the  suit. 

Appeal  allowed. 

No.  62. 

Before  Mr.  Justice  Anderson  and  Mr,  Justice  Robertson. 

HABIBULLA, -(Plaintiff),— APPELLANT, 
Appellate  Side.  I  Versus 

HABIBUIiLA  AND  OTHERS,— (Defendants) ,— 
RESPONDENTS. 

Civil  Appeal  No.  435  of  1900. 

Custom— Alienation— Sheikhs  of  tahsil  ^^/ocfc,  Baivqlpindi  District - 
Unequal  distribution  hy  father  among  sons. 

Found,  that  amoTig  Sheikhs  of  the  Attock  tahsil  in  the  Rawalpindi 
District,  a  father  is  competent  by  custom  to  make  an  nnequal  distribntion 
of  his  estate  among  his  sons  whilst  he  is  alive. 

iJawah  Khan  Y^Dharat  Khun  {*}  and  Nazrav.  Sultan   {•')    referred   to. 

(0  98  P.  li.,  .1889.  ('0  51  P.  /?.,  1903.  ' 

(-)  100  P.  R.,  1901.         (*)  125  P.  /?.,  1893. 
{")  GiP.  B.,  1899. 
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Further  appeal  from  the  decree  of  Khan  Bahadur  Sayad 
Muhammad  Latif,  Additional  Divisional  Judge,  Baicalpindi 
Division,  dated  26^/i  February  1900. 

Ishwar  Das,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Robertson,  J.— The  parties  to  this  suit  are  Sheikhs  of  the  1st  May  ]90^. 
A ttock /a7^6/Z  of  the  Rawalpindi  District.  It  is  noted  at  para- 
graph 125  of  Robertson's  Settlement  Report  of  the  Rawalpindi 
District  that  Sheikhs  only  own  six  villages  in  the  Rawalpindi 
District,  all  in  Attock  tahsil,  and  are  of  no  tribal  importance  in 
the  District.  Consequently  in  Robertson's  Customary  Law  of 
Rawalpindi  there  are  no  special  answers  recorded  as  having 
l)een  made  by  Sheikhs. 

The  plaintiff's  father  had  made  a  gift  of  a  considemble 
portion  of  his  estate  to  the  plaintiff's  four  half  brothers,  during 
his  lifetime,  leaving  the  plaintiff  without  any  share  in  this  parti- 
cular gift,  though,  of  course,  the  plaintiff  would  share,  and  has  in 
fact  shared,  for  the  father  has  died  since  the  suit  was  brought, 
in  the  rest  of  the  inheritance.  The  plaintiff  sued  for  a  declara- 
t  ion  that  the  gift  shall  not  affect  his  interests  after  the  death  of 
tlie  donor. 

The  answers  given  by  the  various  tribes  in  Rawalpindi,  as 
recorded  in  the  answer  to  Question  54  in  Robertson's  Customary 
Law,  vary  to  some  extent,  but  the  general  drift  of  them  is  in 
favour  of  the  power  of  a  father  in  his  lifetime  to  make  an  un- 
equal distribution  by  gift  among  his  sons,  and  in  this  case  what 
has  in  effect  been  done  is  to  make  such  an  unequal  distribution. 
It  is  true  that  in  the  gift  itself  one  son,  plaintiff,  was  left  out 
altogether,  but  he  was  not  in  any  way  cut  out  of  the  inheritance, 
and  the  action  taken  would  come  within  the  principles  laid  down 
in  the  answer  to  Question  54.  These  views  have  been  supported 
also  in  various  rulings  as  regards  Ghebas  in  Natvab  Khan  v.  Darat 
-K/ian  (^),  and  as  regards  A  J  pials  in  Nazra  v.  Stdtan  (^).  The 
respondent  himself  says  Sheikh  castom  corresponds  to  Koreshi 
custom,  and  the  Koreshis  are  recorded  as  having  said  that  a 
father  can  distribute  his  inheritance  unequally.  As  pointed  out 
in  Sawah  Khan  v.  Darat  Klian  (^),  a  gift  to  one  son,  or  to  several 
sons,  to  the  exclusion  of  other  son  or  sons,  made  during  lifetime, 
which  gift  does  not  wholly  disinherit  ilie  remaining  son  or  sons, 
but  leaves  them   to   share   in   the  inheritance,   is   nonetheless   a 

(0  125  P.  /?.,  1893.  (•)  CAP.  B.,.1899. 
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distribution  during  the  lifetime  of  the  father.  In  Naivab  Khan 
V.  Varat  Khan  (^)  it  is  remarked  :  *'  In  the  present  case  there  has 
"  been  no  disinheriting  of  plaintiffs ;  a  large  property  is  still  left 
"  to  them,  and  if  we  had  to  consider  the  reasonableness  of  the 
"  provision  made  by  the  parties'  father  for  his  sons,  we  hardly 
"  think  we  should  have  sufficient  reason  for  finding  that  the  share 
"  given  to  defendant  was  excessive  and  that  left  for  plaintiffs  nn- 
"  reasonably  small.  Even  if  plaintiffs  were  only  to  receive  their 
"  shares  on  the  death  of  their  father,  and  defendant  was  also  to 
"  share  with  them  in  the  rest  of  the  land,  the  arrangement  was 
"  nevertheless  a  distribution  made  in  the  proprietor's  lifetime 
"  such  as  is  covered  by  Question  54,  and  there  is  no  other  part  of 
"  the  Biwaj-i-am  which  is  applicable." 

These  observations  apply  to  the  present  case  also.  It  is  now 
alleged  by  the  appellant  that  all  the  best  land  has  been  gifted 
away,  but  there  is  nothing  on  the  record  to  show  this,  and  the 
appellant  had  ample  opportunity  in  the  lower  Courts  for  proving 
this  if  it  be  true  and,  having  been  a  patwari,  he  knew  exactly 
where  and  how  to  obtain  the  necessary  proofs.  It  is  further  said 
that  the  land  in  question  was  recovered  by  litigation,  in  the 
expenses  of  which  the  donees  bore  a  share,  but  the  appellant  did 
not.  There  is  evidence  on  the  record  as  to  this.  It  would  there- 
fore appear  that  the  gift  was  not  in  itself  unreasonable.  No  doubt 
there  is  the  fact  that  plaintiff-appellant  is  the  son  of  one  wife,  and 
the  donees  are  the  sons  of  another,  which  suggests  a  possible 
motive  for  the  unequal  distribution,  but  this  does  not  invalidate 
the  gift  if  it  is  not  invalid  on  other  grounds.  The  fact  appears 
to  be  that  the  countryside  recognizes  a  considerable  power  of 
distribution  by  a  father  during  his  lifetime  among  his  sons, 
whether  that  distribution  amounts  to  the  special  selection  for  an 
extra  portion  of  one  specially  meritorious  son,  or  of  several ;  but 
would  not  countenance  any  such  distribution  as  would  amount  to 
the  practical  disinheriting  of  one  or  more  sons.  This  is  in  accord- 
ance with  the  answers  generally  given  to  Question  48  of  Robert- 
son's Customary  Law,  and  in  Nazra  v.  Sultan  (^)  the  learned 
judge  remarked :  "  The  principle  which  we  think  should  be  re- 
"  garded  as  applicable  in  such  cases  is  that,  whilst  one  son  may  be 
"  preferred  at  the  pleasure  of  the  father,  he  must  not  be  unduly 
*' preferred  so  as  to  practically  disinherit  his  brethren."  We 
entirely  concur  in  those  remarks  and  would  extend  them  to  the 
circumstances  of  this  case.  Here  there  appears  to  have  been  a 
gift  to  a  number  of  sons   who  assisted   the  father  in  asserting  his 

'  (0  125  P.  B.,  1893.        (»)  64.  P.  i?„  1899. 
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right  to  this  land,  the  appellant  having  stood  out,  and  the 
appellant  has  quite  failed  to  show  that  he  has  been  in  any  way 
disinherited.  Had  the  gifts  not  been  made ''it  appears  that 
appellant  would  have  got  about  i58  kanals,  whereas  he  will  now 
get  about  3i<S  kanals.  He  himself  urges  that  the  custom  of 
Sheikhs  resemble  that  of  Koreshis  and  the  Koreshis  are  recorded 
in  the  Bltvaj-i-am  as  adhering  to  the  principle  found  to  prevail 
by  this  Court  in  the  case  of  Alpials  and  Ghebas.  The  evidence 
does  not  carry  the  case  much  further,  as  the  instances  given  are 
not  cases  amoug  Sheikhs. 

On  the  whole  we  think  that  we  ought  to  hold  that  the  power 
of  a  proprietor  to  make  an  unequal  distribution  among  his  sons 
during  life,  which  certainly  obtains  among  many  of  the  principal 
ti'ibes  of  Rawalpindi,  and  which  appears  to  prevail  among  those 
tribes  assimilated  to  the  Sheikhs,  obtains  also  among  the  Sheikhs. 
It  follows  therefore  that  the  appeal  fails  and  is  dismissed.  Each 
party  to  bear  their   own  costs  in  the  appeal  to  this  Court. 

Appeal  dismissed. 

No.  63. 

Before  Mr.  Justice  Beid  and  Mr.  Judice  Harris, 

BANDU  KHAN  AND  OTHERS,— (Dependants),— 

APPELLANTS,  ] 

Versus  >  Appellate  Side. 

MUSSAMMAT  UMRI  AND  OTHERS,— (Plaintiffs),—        ) 
RESPONDENTS. 

Civil  Appeal  No.  580  of  1900. 

Alluvion  and  ditiivion— Title  to  land  transferrei  by  gradual  accretion-^ 
Cudom  with  renpect  to  land  bordering  the  Sutlej  river  between  Jtillundur 
and  Ferozepore  Districts— Wiw&j-i'&,m. 

Foundy  that  by  caatoui  prevailing  iu  respect  of  laud  borderiuj;  the 
Sutlej  river  between  the  JuUundur  and  Ferozeporo  Districts,  the  proprietors 
of  a  village  become  entitled  to  any  area  of  land,  whether  it  is  the  whole 
or  a  portion  of  a  village,  which,  in  consequence  of  a  change  in  the  course 
of  that  river,  is  thrown  up  by  gradual  accretion. 

Held,  that,  as  iu  the  river  Sutlej,  between  the  Jullundur  and  Ferozepore 
Districts,  the  changes  of  deep.ptroam  are  more  considerable   and  sudden  j 
that  in  English  and  Italian    rivers,  the  rules  applicable   to  gradual  accre- 
tions of  the   description   coutemplatod   by   the  English   ami  liomau   Law, 
should  not  be  followed. 


276  ^IViL  JUDGMENTS— No.  63.  [  Record 

All  disputes  relating  to  sacli  accretions  should  be  decided  by  giving 
full  effect  to  the  provisions   of  the  Riu:aj'i-am  of  the  villages  concerned. 

Ghulani    Mohay-xid-din    v.  Faiz      Bdkhsh    Q),    Hashim    v.   Nathu    (-), 
Chunder  Bhan  V.  Ahmad  Yar  Khan.  {^),  ^nd  Lopez   v.   Maddan  Thalcoor  {*), 
referred  to. 
Further  appeal  from  the  decree  of  Gaptai.-i  G.    G.   Beadon,    Divl- 

sio7ial  Judge.,  Jullundnr  Division^   dated  27th  March  1900. 

Ram  Chandra,  for  appellants. 

Beechey,  for  respondents. 

The  jadgment  of  the  Court  was  delivered  by 

2Sth  March  1903.  IIeid,  .J.— The    facts   are  stated   in   the   judgments   of   the 

Courts  below. 

The  plaintiff-respondents  are  proprietors  of  the  village 
Mahliwal,  and  the  defendant-appellants  are  proprietors  of  the 
village  Khiali,  south  of  Mahliwal. 

Until  1892-93  the  river  Sutlej  flowed  between  the  two  villages, 
which  were  in  the  JuUundur  and  Ferozeporc  Districts,  respectively, 
and  for  some  years  previously  had  encroached  on  Khiali,  leaving 
portions  of  the  land  in  suit  dry. 

In  1 891-92  the  whole  of  the  land  in  suit,  rather  more  than  a 
mile  broad  from  north  to  south,  was  left  dry,  and  in  the  next 
year  the  river  left  its  bed  south  of  Mahliwal  and  flowed  to  the 
north  of  that  village,  leaving  its  previous  bed  dry.  The 
changes  of  bed  until  1892-93  were  fluctuating,  the  river  advancing 
in  one  year  and  receding  in  another,  but  the  first  actual  diversion 
of  course  occurred  in  1892-93.  The  Riusaj-i-am^  which  governed 
both  villages  in  the  years  in  question,  ran  as  follows  :  "  Between 
"  our  villages,  in  both  the  tahsils^  the  following  custom  comes 
"  down  to  us  from  the  very  beginning.  The  land  which  is  carried 
"  away  slowly  and  appears  on  the  other  side  of  the  deep  stream, 
*'  and  the  land  which  is  washed  away  in  parcels  and  loses  pre- 
"  existing  marks  becomes  the  property  of  the  person  in  front  of 
"  whose  village  it  may  appear.  The  lands  which  show  all  marks 
"  are  not  to  be  treated  as  appearing  after  diluvion— their  case  is 
♦'  dealt  with  in  answer  2.  If  an  entire  village  is  thus  gradually 
*'  washed  away  and  appears  again  on  the  other  side  of  the  main 
"  stream  it  will  be  included  in  the  village  in  front  of  which  it  has 
"  appeared  and  to  which  it  has  been  added,  and  will  not  be  given 
"to  the  original  owners. 


(^)  97  P.  B.,  1902.  (»)  36  P.  R.,  1898. 

(»)  13  P.  i?.,  1900.  (*)    5  Be^g,  L,  B,,  621,  P.  C. 
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"  Paragraph  2.     The  land  which,  in   consequence  of  sndden 

*'  diversion  (ruJi-Ji  gardnui)  of  the   river   goes  bodily    away   from 

*' one  i'rtA.sv"/ to  the  other  is   QnWed  yattl   or  cJnk,    and   the   person 

who  may  have  baen  its  owner  before  such  diversion  is  considered 

**to  be  the  owner  of  the  said  gaftu' 

Gradual  accretions  of  the  description  contemplated  by  the 
Kuglish  and  Roman  Law  do  not  usnally  occur  in  the  Sutlej  be- 
tween the  JuUnndur  and  Forozopore  Districts,  where  the  changes 
of  deep-stream  are  more  considerable  and  sudden,  and  the 
Miwaj-i-am  must,  in  our  opinion,  be  held  to  contemplate  such 
changes  as  are  experienced  in  the  tract  governed  by  it. 

A  distinction  is  drawn  between  such  changes  as  occurred 
before,  and  the  complete  diversion  which  occurred  in  1892-93, 
and  the  former  must,  in  our  opinion,  be  treated  as  gradual  and 
as  entitling  the  ^fahliwal  proprietors  to  the  land  in  suit.  It  has 
not  been  contended  that  the  land  thrown  np  is  identiBable  by 
any  special  marks  as  the  land  submerged.  The  facts  differ 
materially  from  those  dealt  with  in  Furtlier  Appeal  1378  of  1898, 
and  in  that  case,  moreover,  it  was  held  that  no  local  usage  existed. 
lu  Ghulim  Mohay-ud-din  v.  Faiz  Balchsh  (^)  it  was  held  that 
the  Wajih-id-arz  relied  on  as  establishing  special  custom  was  a 
one-sided  entry  opposed  to  all  principles  of  law  and  equity. 

In  HasJa'm  Y.  Nothn  (')  a  special  custom  was  dealt  with, 
while  the  facts  here  are  distino-uishable  from  those  in  Chundfir 
BJian  v.  Ahmad  Yar  Kltin  ( ^),  and  the  rule  laid  down  in  Lopes  v. 
Maddan  Thakoor  (*)  is  not  applicable  in  the  face  of  the  Biwaj-i- 
am.  The  accretion  up  to  1892-93  having  been  gradual  within 
(he  terms  of  that  document,  is  not  affected  by  the  subsequent 
sudden  diversion.     The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 

No.  64. 

Before  Sir  William  Clark,  KL,  Chief  Judge. 

RAM  SAllN   DAS,-(Di:fendant),-APPELLANT, 

Versus 

MULA  SINGH,— (Plaintiff),- RESPONDENT. 

Civil  Appeal  No.  457  of  1903. 
Custom— Pre'emptv>n  —  Jslom>\,    Kotli    Kanjran,   Oitrdaspur    District^ 
Relationship—  Wajib-nl  arz. 

Plaintiff  claimed  a  right  of  pre-emptiou  of  certain  laud  situated  in 
mouza  Kotli  Kanjran,  tahail  Gnrduspur,  arising  out  of  u  sale  by  defendants 


Appbllat-r  Sii> 


(0  ^7  p.  a.,  1002. 
C^;  13  P.  R.,  J'JOO. 


(^)  'MP.R,  1898. 

{')  !>  licruj.  I.  ii.,  521,P.  C. 
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Nos.  2  and  3  in  favour  of  defendant  No.  I,  on  the  ground  of  bis  relationship 
to  the  vendor,  and  based  his  claim  upon  entries  in  the  Wnjih-ul-arz  of  the 
village  prepared  in  1852.  'i  hese  entries  were  to  the  effect  that  no  sale  ov 
mortgage  of  land  had  ever  occurred  in  the  village  and  then  prescribed 
that  every  co-sharer  was  thenceforward  to  be  at  liberty  to  mortgage  or 
sell  for  necessity  or  to  pay  arrears  of  Government  revenue,  but  that  he 
should  make  the  first  offer  of  it  to  the  Icarohotian  and  after  that  to  the 
co-sharers  in  the  patti.  The  facts  found  were  that,  althouerh  there  had 
been  more  than  51  sales  in  the  village,  in  no  case  had  the  right  of  pre- 
emption based  on  relationship  in  accordance  with  the  provisions  of  the 
Wajih-ul-arz  been  asserted  or  allowed. 

HeU,  that  no  custom  of  pre-emption  based  on  relationship  had  been 
proved  to  exist  in  the  village.  The  entries  in  the  Wajih-ul-arz^  never- 
having  been  acted  on  or  the  right  exercised  in  accordance  therewith, 
were  not  sufficient  to  establish  the  custom  set  up. 

Mdsta  V.  Pohlo  (^)  and  Dilsukh  Ram  v.  Nathic  Singh  {-)  dis- 
tinguished. 

Jafar  Khan  v.  Fazal  Mohi-ui-din  {^)  and  Jiwa  v,  Muasammut 
Bhari  (*)  referred  to. 

Further    appeal  Jrom    the   decree    of  H.    Scott    Smithy    Esquirey 
Divisional  Judge,  Aniritsar  Bivision^  dated  hth  July  1901, 

Sohaa  Lai,  for  appellant. 

Golak  Nath,  for  respondent. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  : — 

\hth  May  1903.  Clark,  C.  J. — This  is   a  pre-emption    suit   as   regards,  two 

plots  of  land,  one  in  moiLza  Shahzada  Xangal  and  one  in  Kotli 
Kanjran,  both  villages  in  tahsil  and  District  Gurdaspur.  Plain- 
tiff's claim  is  strongest  as  regaids  the  pjut  in  Kotli  Kanjran  and 
the  decision  as  regards  that  plot  must  govern  the  decision  as 
regards  tlie  other  plot. 

Plaintiff's  claim  is  based  on  his  relationship  to  the  vendor 
and  rests  on  the  entry  in  the  Kotli  Kanjran  Wajib-id-arz  pre- 
pared in  1852,  which  runs  as  follows  : — 

"  Fil  hal  is  gaun  men  kisi  malik  ki  hakiyat  bai  wa  rahu 
"  nahin  hai,  agar  ainda  ko  ba  zarurat  zati,  ya  baqi  sarkar,  bai' 
*'  ek  malik  ko  ikhtiyar  bai  rahn  ka  hasil  hai,    magar   awal   hak 

*'  karabatian    ba     kimat     mukarra    penchon,     bad     men    hath 

**  shurkayan  patti." 


(' )  52  P.  H„  1890.  (3)  44  P.  K.,  1892. 

(,')  98  P.  R.,  189 1,  F.  B.     (*)  92  P.  R.,  1892. 
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The  Divisional  Judge  has  held,  following  Masta  v.  Fohlo  (*), 
that  the  entry  in  the  Wajih-ul-arz  must  be  deemed  sufficient} 
proof  of  the  custom  in  the  absence  of  evidence  to  the  contrary, 
And  that  the  contrary  had  not  been  proved. 

It  has  been  shown  that  there  have  been  51  sales  of  land  in 
Kotli  Kanjran  between  1866  and  1898,  and  of  these  all  except 
six  were  to  strangers.  In  two  cases  it  appears  sales  made  to 
strangers  or  uon -proprietors  were  questioned  by  proprietors  and 
the  latter  got  the  land  sold.  Ko  case  appears  to  have  been  decided 
in  which  preference  was  given  to  a  pre-emptor  on  the  ground 
that  he  was  related  to  the  vendor. 

This  at  once  distinguishes  the  case  from  Mada  v.  Pohlo  {^), 
wheie  the  alienation  in  dispute  was  the  first  of  its  kind  that 
had  occurred  in  the  village,  and  it  was  held  that  the  entry  ia 
the  Wojih-ul-arz  had  therefore  not  been  rebutted.  That  case 
followed  Dilsuih  Mam  v.  Nathu  Singh  (^),  in  which  also  there 
had  been  no  alienations  subsequent  to  the  entry  in  the  Wajib-ul- 
urz  and  the  possible  rebuttal  of  the  entry  by  subsequent  un- 
disputed alienation  was  considered,  Sir  M.  Plowden  saying, 
page  355 : 

"  This  seems  to  me  primd  facie  proof,  in  the  absence  of 
'"  any  evidence  to  the  contrar}-,  such  as  might  easily  have  been 
*'  produced  if  it  existed  (as,  for  instance,  evidence  of  n^ort gages 
**  without  any  claim  of  pre-emption  being  preferred),  that  in 
*'  1891  a  co-sharer  in  this  village  was  still  incompetent  to  mort- 
**  gage  his  share  without  the  assent  of  the  other  co-sharers." 

J(tfar  Khan  v.  Fazal  Moh}j-tid'din  (^)  and  Jiica  v.  Mu.sf^aHL- 
mat  Bhari{^)^  the  former  from  the  Amritsar  Division,  are  cases 
in  which  a  similar  entry  in  the  Wojib-id-aiz  was  not  held 
sufficient  to  establish  the  custom. 

The  position  then  is  this,  that  prior  to  1852  iu  this  village 
there  had  been  no  sales.  Since  1852  there  have  been  mure  than 
51  sales  and  in  no  case  has  the  right  of  pre-emption  on  account 
of  relationship  been  established.  It  is  impossible  to  hold  under 
8uch  circumstances  that  theie  is  a  custom  of  pre-emption  based 
on  relationship  in  the  village. 

I  accept  the  appeal  and  dismiss  plaintiff's  suit  with  r^nis 
throughout. 


(»)  98  P.  R.,  18J)4,  l\  B.      (*)  V2  P.  /?.,  iyUL>. 
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No.  65. 

Before  Mr.  Justice  Reid. 
MAHA  RAM  AND  ANOTHER,— (Defentams),— 
APPELLATE  Sh>.J  APPELLANTS, 

JUM  MOHAR,-(Pr.AiNTiFF)— RESPONDENT. 
Civil  Appeal  No.  269  of  1902. 

Ot/.«?o»}-/Ve  €m2-:tici}—Uo\rA(i  Chhara,  Disirict  Bohtal—rrffevmtia^ 
right — Relailori^hip — Burden  of  proof. 

Ill  a  suit  for  pre-einption  of  a  liouso  situate  within  the  aladi  of 
Chhara  in  the  District  of  Rohtak,  JicH,  that  imder  the  terms  of  the  Wajih- 
lil-arz  of  the  village,  the  jDlairtiff,  a  Jat  and  a  near  agnate  of  the  vendor, 
had  a  right  of  pre-emption  superior  to  that  of  a  Mahajan  who  was  only  a 
shareholder  in  the  village. 

Burden  of  proof  that  any  existing  custom  has  been  incorrectly  stated 
in  a  record  of  rights  rests  on  the  person  making  siach  assertion. 

MisceUau^ous  appeal  f(m  the  decree  of  S.  Clifford,  Et^quire, 
Vivisional  thidi^e^  Ddld  1  iiiricHt  dated  Sth  A'jnil  1902. 

Tniner  ar.d  Sbadi  Lai,  for  appellants. 
Lachmi  Narain,  for  respondent. 

TLe  judgnieiit  of  11  e  learned  cliidge  Nvas  as  fcllowfc  :— 

22w7  April  1903.  Reip,  J.— The  facts  are  staged  in  the  judgments  of  the  Courts- 

below. 

The  question  for  consideration  is  ^vhether  the  plaiotiff- 
respoDdent,  a  Jat  has,  in  virtue  of  beirg  a  near  agnate  of  the 
vendor,  the  right  to  pre-empt  from  the  purchaser,  a  mahajan,. 
a  house  situate  in  the  village  cilctdi.  Both  are  shareholder.?  in  the 
village. 

1  cor^cnr  with  the  kaiued  Divisional  Judge  in  the  conclusion 
that  the  record  of  rights  of  the  village,  transliterated  in  Mb- 
judgment,  gives  a  right  of  pre-emption  to  relations  of  the  vendor 
and  that  no  other  iriterpretation  would  make  sense  of  the  passage 
relied  on.  It  -would  be  absurd  to  say  that  those  entitled  to  pre- 
emption may  take  and  on  their  refusal  Wszcadats  in  the  thnlla 
ov  pana  may  take. 

It  has  not  been  seriously  contended  that  the  passage  d(  aling* 
with  pre-emption  in  the  1842  record  of  rights  was  repealed  or 
cancelled  by  the  1879  80  record  of  rights,  and  I  hold  that  it  is 
still  in  force. 
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As  wmarked  by  Plowdcn,  S.  J.,  in  Dilsukh  liam  v.  Nathu 
Singh  (1),  it  is  open  to  any  pereon  to  show  that  any  existing  custom 
has  been  incorrectly  repi-esentcd  in  a  record  of  rights  by  others  or 
even  by  himself,  but  the  burden  of  showing  that  it  differs  from 
what  is  stated  by  common  consent  is  fairly  placed  upon  him.  This 
bui*dcn  has  not,  in  my  opinion,  been  discharged  by  the  appellant. 

I  "see  no  reason  to  hold  that  the  pre-emptive  right  provided 
by  the  passage  cited  refers  only  to  agricultural  land.  The  word 
used  is  zamin  and  includes,  in  my  opinion,  buildings  on  land.  It 
would,  in  my  opinion,  be  erroneous  to  hold,  on  the  evidence  on 
the  record,  that  the  pi-e-emptive  right  does  not  extend  to  houses 
in  the  village  abadi.  Both  sides  have  adduced  evidence,  and 
certain  sale-deeds  have  been  relied  on  for  the  appellant,  but,  as 
above  remarked,  the  latter  has  not  discharged  the  burden  of 
proving  that  the  custom  is  not  correctly  stated  in  the  record  of 
rights.  It  has  not  been  shown  that  the  four  sales  of  1898,  1899, 
1901  relied  on  for  the  appellant  raise  even  a  'prima  jacie^rG- 
.sumption  against  the  accuracy  of  that  record. 

Further  inquiry  is,  in  my  opinion,  unnecessary. 
The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 

Privy  Council. 

No.  66. 

Present : 
Lord  Magnaghten, 
Loud  Davey, 
Lord  Robertson, 
Lord  Lindley, 
Sir  Andrew  Scoble,  and 
Sir  Arthur  Wilson. 

RAHIM-UD-DIN  AND  OTHERS,— (Defendahts),— 
APPELLANTS, 
Verstis 
REWAL,-(Plaintiff),-RESPONDENT. 

Pre-emption — Village  owned  by  a  sinlgc  proprietor^  Side  of  whole  village 
to  stranger — Suit  by  occupancy  tenants   in  the  village" Punjab  [Laws    Act^ 
1872,  Sections  10,  12—**  Village  communityj^ 

Held,  that  the  expression  "  village  communitios"  ia  Section  10  of  tUo 
Punjab  Laws  Act,   1872,   as  amended  by  Act  XII  of  1878,    ia  not  need   to 

(0  98  P.  R„  1894,  F.  B. 
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denote  a  village  community  of  the  typical  sort  consisting  of  members  of 
one  family  or  one  clan  holding  the  village  lands  in  common  and  dividing 
between  them  the  agricultural  lands  according  to  the  custom  of  the 
village,  but  is  used  in  a  popular  sense  to  denote  a  body  of  persons  bound 
together  by  the  tie  of  residence  in  one  and  the  same  village,  amenable 
to  the  village  customs  and  subject  to  the  administrative  control  of  the 
village  officers. 

A  village  community  is  not  confined  to  the  landowners  in  the  village. 
Occupancy  tenants  are  therefore  members  of  a  village  community  within 
the  meaning  of  the  Punjab  Laws  Act,  and  so  are  all  persons  in  an  inferior 
position  who  belong  to  the  vi  lage,  though  they  may  be  unconnected  with 
the  land   and  not   entitled  to  any  right  of  pre-emption  under  the  Act, 

Appeal  from  a  decree    of  the  CJiief  Court,  Punjab    {C hat tetji  and 
Stogdon,  JJ.),  dated  \2th  April  1897. 

Sir  W.  Rattigan,  K.  C,  and  C.  W,  Arathoon,  for  appellants. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of  their 
Lordships  delivered  by 
^5/7   M     J  1903  Lord  Macnaghten. — This    is    an    appeal    ex-parte   against  a 

decree  of  the  Chief  Court   of  the   Punjab  pronounced  in  favour   of 
the  respondents  who  were  plaintiffs  in  the  suit. 

The  respondents  are  occupancy  teuants  in  the  village  of 
Manda  Khera,  a  zam-ndari  village  owned  by  a  single  proprietor. 
On  the  death  of  the  owner  in  1892  the  village  was  sold  under  the 
authority  of  a  declaration  of  trust  and  sold  to  a  stranger.  There- 
upon the  respondents  taking  their  stand  on  Act  XII  of  1878,  an 
Act  passed  for  the  purpose  of  amending  the  Punjab  Laws  Act, 
1872,  claimed  pre-emption  of  the  whole  village.  There  was  no 
preferential  claim. 

It  was  not  disputed  at  their  Lordships'  Bar  that  there  would 
be  no  answer  to  the  claim  of  the  respondents  if  the  provisions  of 
the  Act  of  1878  apply  to  the  case.  It  was,  however,  contended  on 
behalf  of  the  purchaser,  who  was  a  defendant  in  the  suit  and  is 
now  represented  by  the  appellants,  that  the  respondents  cannot 
claim  the  benefit  of  the  Act  because,  although  Manda  Khera  is  a 
village,  no  village  community  is  to  be  found  in  it. 

The  argument  was  mainly  founded  on  Section  10  of  the  Act 
of  1878.  The  provisions  with  regard  to  pre-emption  begin  with 
Section  9.  Section  9  declares  that  *'  the  right  of  pre-emption  is  a 
"  right  of  the  persous  hereinafter  mentioned  or  referred  to  to 
"  acquire  in  the  cases  hereinafter  specified  immovable  property  in 
"  preference  to  all  other  persons."  The  section  goes  on  to 
explain  that   the  right   arises  in  rei^peet  of  Bales   and  foreclosures. 
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Section  12  declares  that  "if  tho  property  to  be  sold  *  *  *  is 
"situate  within  *  *  *  a  village  the  right  to  buy  *  *  * 
•■  belongs,  in  the  absence  of  a  custom  to  the  contrary,"  to  certain 
classes  of  persons  therein  described  in  succession  one  after  the 
other.  Among  them  in  the  sixth  place  come  "  the  tenants  (if 
any)  with  rights  of  occupancy  in  the  property,"  ui\d  seventhly 
*'  the  ton\nts  (if  any)  with  rights  of  occupancy  in  the  village." 

Those  two  sections —iSecfcions  9  and  12 — taken  together  seem 
to  be  complete  in  themselves  and  plain  enough.  Hut  between 
them  are  Sections  10  and  11.  It  is  Section  10  which  creates  or 
is  supposed  to  create  the  diflBculty.  It  declares  that  "  unless  the 
"  existence  of  an^-  custom  or  contract  to  the  contrary  is  proved, 
"  such  light "  that  is  the  right  of  pte-emption  "shall,  whethei 
"  recorded  in  the  Settlement  recji  d  or  not,  be  presumed — 

'*  (a)  To  exist  in  all  village  communities  however  consti- 
tuted." 

Section  11  declares  that  the  right  "shall  not  be  presumed  to 
"  exi^t  in  any  town  or  city  or  any  sub-division  thereof,  but  mav 
"1)0  shown  to  exist  therein." 

The  argument,  as  their  Lordships  understood  it,  was  to 
this  effect..  Before  the  benefit  of  the  provisions  of  Section  12 
can  be  invoked,  the  existence  of  aright  of  pre-emption  must  be 
either  presumed  or  proved.  In  villages  the  right  is  presumed  to 
exist  if  there  be  a  village  community,  but  if  that  condition  is 
wanting  there  must  be  proof  of  custom.  In  the  present  case 
there  is  no  evidence  of  custom  at  all.  There  can  bo  no  village 
community  because  the  whole  village  was  in  the  hands  of  a  single 
proprietor.  Two  persons  at  least  are  required  to  make  a  com- 
munity, and  they  must  be  landowners.  The  result  of  this  argu- 
ment would  be  that  the  rights  of  occupancy  tenants  would  be 
made  to  depend  on  the  question  whether  the  village  belonged  to 
one  or  more  than  one  landowner,  a  matter  which  does  not  of  itself 
seem  to  affect  or  concern  the  position  of  the  tenant  in  relation  to 
strangers  whose  exclusion  is  aimed  at  by  the  law  of  pre-emption. 
There  is  certainly  ground  for  contending  that  the  generality  of 
Sections  9  and  12  is  not  cut  down  by  Sections  10  and  1 1.  These 
Sections  apply  a  different  rule  in  the  case  of  villages  from  that 
which  is  applicable  in  the  case  of  towns  and  cities.  And  it  may 
well  be  that  they  were  not  intended  to  do  more,  though  no  doubt 
the  introduction  of  the  expression  ''  village  communities  "  whore 
the  expression  "  villages  *'  would  suffice  does  introduce  an   element 
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of  obscurity.  It  is  not,  however,  necessary  to  pursue  this  subject 
further  or  to  determine  the  point,  because  their  Lordships  agree 
with  the  Chief  Court  in  thinking  that  the  expression  "  village 
communities  "  in  the  Act  of  1878  is  not  used  to  denote  a  village 
community  of  the  typical  sort  consisting  of  members  of  one  family 
or  one  clan  holding  the  village  lands  in  common  and  dividing 
between  them  the  agricultural  lands  according  to  the  custom  of 
the  village.  It  seems  rather  to  be  used  in  a  popular  sense  to  denote 
a  body  of  persons  bound  together  by  the  tie  of  residence  in  one  and 
the  same  village,  amenable  to  the  village  customs  and  subject  to 
the  administrative  control  of  the  village  officers.  There  seems  to 
be  no  reason  why  a  village  community  should  be  confined  to  the 
landowners  in  the  village.  In  their  Lordships'  opinion  occupancy 
tenants  are  members  of  a  village  community  within  the  meaning 
of  the  Act,  and  so  are  all  persons  in  an  inferior  position  who 
belong  to  the  village  though  they  may  be  unconnected  with  the 
land  and  not  entitled  to  any  right  of  pre-emption  under  the  Act 
of  1878.  That  was  the  view  of  the  learned  Judges  in  the  Chief 
Court,  and  their  Lordships  see  no  reason  to  difPer  from  them. 

Their  Lordships  will  therefore  humbly  advise  His  Majesty 
that  the  appeal  ought  to  be  dismissed. 

Appeal  dismissed. 

Privy  Council. 

No.  67. 

Present : 

Lord  Macnaghten, 
Lord  Robertson, 
Lord  Lindley, 
Sir  Andrew  Scoble,  and 
Sir  Arthur  Wilson, 

MUHAMMAD  AFZAL  KHAN,— (Dependant),— 
APPELLANT, 
AppkliAte  Side.  {  Versus 

GHULAM  KASIM  KHAN,— (Plaintiff),— RESPONDENT. 

Chief  of  Tank — Succession — Inheritance — Family  custom -'Primogeni- 
ture— Right  of  junior  members  of  the  family. 

On  the  [death  of  a  Chief  of  Tank  the  question  arose  whether  by  a 
family  custom  the  entire  estate  descended  to  the  Chief  for  the  time  beinj? 
as  head  of  the^family  and  by  virtue  of  his  Chiefship  or  devolved  according 
to  the  general  custom  of  Jat  agrioalturists  in  the  Panjab  to  be  held  jointly 


<?Br.  1003.  ]  CIVIL  JUDGMENTS-No.  67.  28  5 


by  the  sons  or  their  issues  in  equal  shares,  each  having  the  right  to  claim 
partition.  It  was  proved  that  the  succession  to  the  Chiefship  virent 
always  in  the  lino  of  primogeniture  except  in  one  instance  in  which  the 
eldest  son  was  set  aside  on  the  ground  of  insanity  and  that  with  the 
Chiefship  went   the  ownership  of  the  lands  of  the  ilaqa. 

Held,  that  the  whole  estate  known  as  Tank  proper  belonged  to  the 
Chief  for  the  time  being  who  was  both  ruler  and  proprietor,  and  that 
sncoession  devolved  upon  the  eldest  son  of  the  Chief,  the  other  members 
of  the  family  being  entitled  to  maintenance  only. 

Appeal  from  a  decree  of  the  Chief  Court,  Punjab  (Stogdon  and 
Beid,  JJ.),  dated  Srd  January  1898. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of 
their  Lordships  delivered  by 

Sir  Andrew  ScoBLE.-Shah  Nawaz  Khan,  Nawab  of  Tank,  ^'^^^^  ^^V  1^03. 
died  on  the  10th  January  1882,  leaving  him  surviving  a  grand- 
son Ghulam  Kasim  Khan  (the  son  of  his  elder  son  Muhammad 
Akbar,  who  had  predeceased  him)  and  a  son  Muhammad  Afzal 
Khan.  At  the  time  of  the  Nawab's  death,  the  grandson  was 
thirteen  years  of  age,  and  the  son  about  twenty-three  years  old. 
Upon  their  joint  application,  the  Nawab's  estate  was  transferred 
into  their  two  names,  as  proprietors  in  equal  shares ;  but  this 
mutation  is  not  relied  on,  as  Ghulam  Kasim  Khan  was  then  a 
minor  and  the  Nawab  having  died  in  debt  the  management  of  his 
property  was  undertaken  by  the  Court  of  Wards. 

On  the  6th  October  1882,  the  Government  of  India  sanc- 
tioned the  appointment  of  Ghulam  Kasim  Khan,  the  grandson 
of  the  late  Nawab,  to  be  the  successor  *'  to  the  title  and  position 
"  of  Nawab  and  Chief  of  Tank,  and  also  to  the  entire  jagir  and 
"  cash  assignment  enjoyed  by  the  late  Nawab,"  subject  to  a 
deduction  of  certain  emoluments  "  for  the  maintenance  of  the  son 
"  and  the  two  widows  left  by  Shah  Nawaz  Khan." 

The  young  Nawab  attained  his  majority  in  1892,  and  the 
estate  was  released  from  the  superintendence  of  the  Court  of 
Wards.  His  uncle  thereupon  claimed  partition,  basing  his 
claim  on  the  mutation  proceedings,  but  the  Revenue  Court 
declined  to  enter  into  the  question  of  title,  and  referred  the 
parties  to  the  Civil  Court.  The  present  suit  was  therefore 
instituted  in  February  1891-,  the  respondent  being  plaintiff  and 
the  appellant  defendant.  The  claim  was  to  recover  the  half 
share  of  Shah  Nawaz's  property  entered  in  the  defendant's 
name  in  1882,  on  the  ground  that  "  according  to  the  custom  and 
"  the  practice  of  the  family  "   tlvo  whole  of  it  belonged  to  the 
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Chief  for  the  time  being,  as  head  of  the  family  and  by  virtue  of 
his  Chiefship.  The  defendant,  in  his  written  statement,  denied 
the  custom,  and  asserted  that  *'in  matters  relating  to  succession 
.  "  the  parties'  family  has  alwnys  been  bound  by  Muhamraadan 
"  Law.'"  It  is  now  admitted  that  the  Muhammadan  Law  does  not 
apply,  and  that  the  decision  of  the  claim  depends  upon  the  custom 
existing  in  the  family — that  is  to  say,  whether  the  estate  goes 
with  the  Chiefship,  as  alleged  by  the  plainti^',  or  devolves  accord- 
ing to  the  custom  of  the  district,  under  which,  the  defendant 
asserts,  the  property  ?voulcl  be  divided  between  the  son  nnd 
grandson  of  the  late  Nawab  in  equal  shares. 

The  District  Judge  found  that  the  plaintiff  had  failed  to 
prove  the  special  custom  alleged  by  him,  and  dismissed  tlie  suit. 
The  Chief  Court  of  the  Punjab,  on  appeal,  reversed  this  decision, 
and  gave  the  plaintiff  a  decree  for  possession  of  (defendant's 
recorded  half  share  in  seven  villages,  m.,  (1)  Tank,  (2)  Hayat, 
(3)  Budha,  (4)  Baloch,  (5)  Kaura,  (6)  Daggar,  and  (7)  Rukh 
Ranwal.  As  to  an  eighth  village,  Dabarra,  the  Court  gave  the 
plaintiff  a  decree  for  possession,  "  w^ith  this  proviso  that  the 
"  decree  will  not  be  executable  if,  within  six  njonths  from  this 
'*  date,  defendant  renounces  all  claim  to  the  allowance  of 
"  Rs.  5,000  per  annum  made  to  him  by  Government  out  of 
"  plaintiff's  grant.  If  he  either  refuses  or  fails  to  renounce  such 
"  claim  within  such  period,  then  plaintiff  will  be  entitled  to 
"  execute  his  decree."  The  present  appeal  is  against  both 
branches  of  this  decree. 

A  great  body  of  evidence,  both  oral  and  documentary,  was 
adduced  as  to  the  history  of  Tank  and  its  rulers  prior  to  the 
British  annexation  of  the  Punjab,  from  a  consideration  of  which 
the  Chief  Court  arrived  at  the   following  conclusions  :  — 

"  L  The  country  known  as  Tank  proper  belonged  to  the 
'^  Chief  for  the  time  being,  who  was  both  ruler  and  proprietor." 

"  2.  Succession  devolved  upon  the  eldest  son  of  the  Chief, 
the  members  of  his  family  being  entitled  to  maintenance  only." 

In  these  conclusions  their  Lordships  concur.  The  history  of 
the  Chiefs  of  Tank,  as  shown  in  this  record,  was  marked  by 
many  vicissitudes.  Originally  independent  they  became  tributary 
in  turn  to  the  Afghans  and  the  Sikhs  ;  they  were  sometimes  in 
power,  and  sometimes  in  exile,  but  so  far  as  the  evidence  extends, 
the  succession  to  the  Chiefship  went  always  in  the  line  of  pri- 
mogeniture, except  in  one  instance  in  which  the   eldest  son   was 
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set  aside  on  the  ground  of  insanity.  And  with  the  Cliiefyhip 
wont  tlie  ownership  of  the  lands  of  iho' ilaqa.  As  Sir  John 
LavYienco  observes,  in  a  Memorandum  of  17th  March  1854, 
*'  Previous  to  the  expulsion  of  the  father  of  Shah  Nawaz,  he  was 
**  virtually  the  Chief  and  the  landed  proprietor  of  the  whole 
"  of  Tank.  All  other  classes  had  been  reduced  to  complete 
"  subjection." 

When  the  settlement  of  the  country  was  made,  after  the 
introduction  of  British  rule  in  J  849,  it  was  the  p(>licy  of  the 
Government  to  recognise  the  occupiers  of  the  soil  as  the  pro- 
prietors of  their  respective  lands ;  and  although  Shah  Nawaz 
Khan  asserted  a  proprietary  title,  by  virtue  of  his  Chiefship, 
to  all  the  villages,  sixtj'-seven  in  number,  which  formed  the 
Pergunnah  of  .Tank,  his  claim  was  eventually  admitted  in  regard 
to  seven  only,  vi:.,  (1)  Tank,  (2)  Baloch,  (3)  Budha,  (4)  Kaura, 
(5)  Hayat,  (6)  Uaggar,  and  (7)  Dabarra.  These  are  the  villages 
now  in  dispute  ;  the  eighth,  Rukh  Kanwal,  being  a  tract  of  grass 
land  used  for  grazing  horses  and  appurtenant  to  Tank.  Their 
Lordships  agree  with  the  Chief  Court  that  the  effect  of  this  set- 
tlement was  not  to  create  a  fresh  estate  subject  to  the  ordinary 
law  of  inheritance,  but  to  continue  to  the  Chief  for  the  time  being, 
as  it  were  jure  corouae,  the  proprietorship  of  the  villages  which 
had  been  founded  by  his  ancestors,  and  the  succession  to  which 
had  theretofore  been  regulated  by  the  custom  of  the  family. 

This  view  is  supported  by  what  took  place  in  1875,  when, 
as  the  result  of  considerable  negotiation,  the  Government  of 
India  conferred  upon  Shah  N'n;Waz  Khan,  as  an  hereditary  jagir, 
a  cash  allowanco  of  Rs.  25,000  ^93r  annum,  together  with  the 
land  revenue  of  the  seven  villages  abovemoutioned,  to  be  *'  held 
*' on  condition  of  good  service,  and  descend  from  the  Nawab 
"  intoorally  to  the  successor  in  the  direct  male  line  who  may  be 
"  selected  by  the  Government  as  most  competent."  In  sanction- 
ing this  grant  the  Grovernor- General  in  Council  expressly 
reco'^'nised  that  "  the  status  accorded  to  the  occupiers  of  the  soil  " 
under  the  Regular  Settlement  could  not  bo  altered,  and  accord- 
ingly made  no  change  in  the  position  in  which  the  Nawab 
already  stood  in  regard  to  the  proprietorHhip  of  these  villages, 
as  distinguisbjBd  from  their  liability  to  payment  of  Government 
revenue. 

Upon  iJio  terms  of  this  arrangement  being  connnunieated 
to  Shah  Nawaz  Khan,  ho  "expressed  a  wish  that  separate 
"  proviftion   might  be   made   for   his   younger    son,    Mulmnmuid 
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"  Afzal  Khan,  in  the  event  of  the  elder  son,  Muhammad  Akbar 
"  Khan,  being  selected  by  Government  to  succeed  him  as 
"  Nawab  and  jagirdar  at  a  future  time  ";  and  he  was  informed, 
in  reply,  that  **  he  himself  had  always  stated  it  to  be  the  rule 
*'  in  the  Katti  Khel  family  that  the  head  of  the  family  should 
*'  alone  arrange  what  provision  should  be  made  for  junior 
"  members.  Such  being  the  case,  the  authorities  saw  no  cause 
"  to  deviate  from  what  was  acknowledged  by  the  Nawab  himself 
"  to  be  the  recognised  and  established  custom  of  his  house." 
In  pursuance  of  this  suggestion.  Shah  Nawaz  Khan,  on  the  23rd 
June  1876,  applied  to  the  Settlement  Officer  that  the  name  of 
his  son,  Muhammad  Afzal  Khan,  should  be  entered  as  proprietor 
of  the  village  of  Dabarra,  "  so  that  he  may  remain  in  possession 
"  of  it  and  enjoy  the  whole  of  its  produce,  while  I  will  have 
*'  nothing  to  do  with  the  village  "  ;  and  the  order  upon  this 
application  was  "  that  an  entry  should  be  made  according  to 
"  the  request  of  the  Nawab,  who,  in  the  capacity  of  a  jagirdar, 
"  will  hold  the  village  as  before."  The  Chief  Court  held  that 
under  these  proceedings,  Dabarra  became  "  an  appanage  con- 
"  f erred  on  defendant  as  a  younger  son  of  a  Chief  for  his  sub- 
"  sistence,  and  as  such  he  is  entitled  to  keep  it  ";  but  the  learned 
Judges  considered  that  as  the  Government,  on  the  death  of  Shah 
Nawaz  Khan,  transferred  Rs.  5,000  of  his  cash  allowance  to  the 
defendant,  they  were  "  entitled  to  call  upon  the  defendant  to 
"  elect  which  maintenance  he  will  take,  that  provided  by  his 
"  father,  or  that  provided  by  the  Government."  Their  Lordships 
can  discover  no  ground  for  putting  the  defendant  to  this  election  ; 
the  cash  allowance  and  the  assignment  of  the  village  arise  from 
different  sources,  and  are  independent  of  each  other  ;  and  without 
expressing  any  opinion  as  to  the  permanency  or  otherwise  of  the 
alienation  of  Dabarra,  their  Lordships  consider  that,  as  regards 
Dabarra,  the  conditions  imposed  by  the  decree  of  the  Chief  Court 
cannot  be  supported. 

Their  Lordships  will  humbly  advise  His  Majesty  that  the 
decree  of  the  Chief  Court,  so  far  as  it  directs  that  the  plaintiff 
should  receive  possession  of  defendant's  recorded  half  share  in 
the  villages  of  (1)  Tank,  (2)  Hayat,  (3)  Budha,  (4)  Baloch, 
(5)  Kaura,  (6)  Daggar,  and  (7)  Hakh  Ranwal  be  contirmed  and 
the  appeal  dismissed ;  and  so  far  as  it  relates  to  possession  of 
Dabarra  that  the  appeal  should  be  allowed,  and  the  defendant 
declared  entitled  to  the  benefit  of  the  grant  of  the  village  for 
his  maintenance  made  by  Shah  Nawaz  Khan  without  renouncing 
hig  claim  to  the  allowance  of  Ra.  5,001)  per  annum  made   to  him 
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by  Government ;  and  that  in  other  respects  the  decree  of  the 
Chief  Court  should  be  confirmed  As  the  respondent  has 
succeeded  as  to  the  greater  part  of  his  claim,  the  appellant  must 
pay  to  the  respondent  three-fourths  of  his  costs  of  this 
appeal,  and  the  respondent  must  pay  to  the  appellant  one-fourth 
of  his  costs  thereof  with  the  usual  set-off. 


No.  68. 

Before  Mr,  Justice  Chatter ji, 
BHITPA  ANn  ANOTHER,— (Defkndants),— APPELLANTS, 

Versus  )  AppBitATB  Side. 

NTaAHlA  AND  ANOTHEa,-(PLATN^riFFs),-RESPON. 

DENTS. 

Civil  Appeal  No.  773  of  1902. 

Alienation  by  .Tat  proprietor -Gift  in  favour  of  sistt^r's  son -Suit  by  (v 
reversioner  to  declare  the  gift  invalid  and  not  to  be  bindinj  after  the  donor's 
death— Donee  setting  up  his  oion  adoption  as  a  har  to  the  suit— Limitation 
Act,  1877,  Schedule  II,  Article  118. 

Held,  that  the  term  "adoption"'  in  Article  118  of  Limitation  Art 
includes  a  customary  appointmeut  of  an  heir  and  that  the  faihire  to  sue 
within  the  period  provided  by  that  Article  for  a  declaration  that  an  nllej^ed 
adoption  was  invalid  or  had  never  taken  place  is  fatal  to  a  suit  in  which 
the  validity  of  such  adoption  comes  into  question. 

The  knowledge  of  the  factum  of  an  adoption  by  the  father  or  ances- 
tors of  the  reversioner  objecting  to  it,  and  his  or  thoir  omission  to  sue 
withm  limitation,  prevents  the  reversioners  from  again  raising  the  question 
of  its  invalidity. 

Jagan  Nath  Prasad  Gupta  v.  Ra^ijit  Singh  {^)  and  Lali  v,  Murli  Dhar 
(')  dissented  from. 

Shrinivas  Murar  v.  Uanmant  (3),  Parvathi  Ammal  v.  Saminntha 
Gurukal  {*),Gu jar  Singh  v.  Puran  {'^),  Hemraj  v,  Sahiba  {'^),  and  Oanesha 
Singh  v.  Nathu  C)  followed. 

Rodav.  Harnani  (*),  Valiappu  N'aytr  v.  Piru  Nethinr  (^),  and  Dal  v. 
Bagh  Singh  (^")  distinguished. 

\Massa'nmat  Lorindi  v.  Mussammat  Kishen  Kour  (' '),  Mussammat  Fakir' 
^innissa  y,  Malik  Bahim  Tiakhsh  ("),  and  Mussamnwl  PaJ  Deri  y,  Fukxr 
Ckand  (»3)  referred  to. 


(»)  I.  T^.  R„  XKV  Calc,  354.  V)  20  P.  It.,  1002. 

0)  /  L.  R.,  XXIV  All.,  195.  («)   18  P.  ft.,  1805.  P.  R. 

(^)  /.  L.  «.,  XXIV  Bom.,  2(W.  (')  0  Mad.  L.  J.  R.,  I9G. 

(♦)  /.  L.  R,XX  Mad,,  40.  ("»)  .Tl  P.  «..  18K3,  P.  », 

(•>  71  P.  «.,  1001.  (")   HO  P.  R.,  1888. 

(»)  110  P. n.,  1001.  CM  2:1  P.  n.,  1807. 

(»s>  <;o  p.  R  ,  1805. 
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Further  appeal  from  the  decree  of  Khan  Sahih  Mouhi  Muhani' 
mad  Htissain,  Divisional  Judijp,  Julhmdur  Divinon,  dated  2bfl 
August  1902. 

Beechey,  for  appellants. 

Madan  Gopal,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  folloAvs : — 

^h  Mat/  1903.  Chattkr.h,  J.— This  is   a   suit   for  a  declaratary  decree  thai 

a  gift  of  land  by  defendant  Hhupa,  a  .Tat  proprietor  of  Kot 
Kalan  in  Jiillundur  District  and  fahsil,  in  favour  of  the  other 
defendant  Kabul,  made  on  8rd  May  1899,  is  invalid  by  custom, 
and  will  not  affect  plaintiffs'  reversionary  rights.  Plaintiffs  are 
fiist  cousin's  sons  of  Dhupa,  while  Kabul  is  the  son  of  his  sister's 
son. 

The  defence  was  that  Kabnl  was  adopted  from  his  infancy 
by  Bhupa,  who  on  25th  June  1891  wrote  and  registered  a  deed 
affirming  his  adoption  and  his  right  of  succession,  and  that  a 
gift  to  the  adopted  son  is  valid  and  plaintiffs  are  not  competent 
to  object,  and  that  the  adoption  cannot  be  challenged  by  the 
plaintiffs  as  their  I'ight  to  do  so  has  become  barred  by  lapse  of 
time. 

The  first  Court  found  that  the  adoption  could  not  be  disputed 
as  the  suit  was  instituted  more  than  six  years  after  the  execution 
of  the  deed  of  1891:.  It  also  held  that  the  adoption  was  valid 
by  custom.     It  therefore  dismissed  the  suit. 

The  Divisional  Judge  reversed  this  decree  on  the  gi-ound 
th:»t  Roda,  plaintiffs'  father,  had  no  knowledge  of  the  adoption  ; 
that  he  could  not  have  sued  to  set  aside  the  deed  which  was  in  the 
nature  of  a  will,  and  that  the  adoption  was  invalid  by  custom, 
the  onus  of  proof  of  its  validity  being  on  the  defendants  accord- 
ing to  the  authorities  of  this  Court  and  the  Jiiuaj-i-am  he\r\<j!: 
also  against  it.  The  defendants  in  appeal  contend  that  the  claim 
is  barred  by  time  and  that  the  weight  of  evidence  proves  that 
the  adoption  is  va'iid  by  custom. 

The  reply  on  behalf  of  the  respondents  is,  (1)  that  Article 
118  of  the  Limitation  Act  has  no  application  as  it  applies  to 
adoptions  properly  so-called  under  Hindu  Law,  whereas  that  set 
up  here  is  a  mere  customary  appointment  as  heir ;  (2)  that 
even  if  it  is  held  to  apply,  there  is  no  concurrence  of  the  Indian 
High  Courts  as  to  whether  the  lapse  of  time  for  a  claim  under 
that    section  bars    claims   based   on   other  grounds ;    (3)   that 
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umler  customary  law  plaintiffs  do  not  derive  their  right  to  sue 
from  their  father  and  hence  cannot  bo  barred  by  knowledge  of 
the  adoption  on  the  pait  of  their  father,  even  if  it  is^,  proved  ; 
(1)  that  such  knowledge  is  not  proved  and  no  suit  could  have 
been  instituted  by  him  to  set  aside  the  deed  which  is  a  will  ; 
and  (5)  lastly  that  the  vnita  of  proof  of  validity  of  the  adoption 
lies  on  the  defendants  and  they  have  failed  to  discharge  it. 

These  contentions  were  extremely  ingenious  and  I  therefore 
took  time  to  consider  my  judgment.  With  reference  to  the  first 
point  1  am  of  opinion  that  it  is  not  substantiated.  The  word 
adoption  has  not  been  defined  in  the  Limitation  Act  and  we  should 
therefore  understand  it  in  its  ordinary  and  popular  accepta- 
tion. 1  am  prepared  to  admit  that  Article  1 18  postulates  that 
the  adoption  is  recognized  by  the  personal  law  of  parties  among 
whom  it  has  been  made  or  is  the  subject  of  contest.  It  is 
})rcsumably  not  applicable  to  an  adoption  which  has  no  legal 
effect  under  such  personal  law,  as  for  instance  where  it  has 
been  nrade  by  a  Muhammadan  governed  by  Muhammadan  Law. 
in  such  a  case  the  act  does  not  give  rise  to  any  legal  relation 
between  the  adopter  and  the  adopted,  nor  to  any  legal  riglit  in 
the  latter.  To  such  an  adoption  the  Article  can  have  no 
application.  It  is  also  true  that  among  such  Muhammadan  adop- 
tion has  no  meaning  whatever  popular  or  otherwise.  Valiap'im 
Naynr  v.  Faru  Nct/tiar  (^)  has  very  special  features  of  its  own 
being  a  case  of  female  adoption  and  does  not  help  the  coustruc- 
lion  contended  for  by  the  respondents. 

But  it  does  not  follow  from  the  above  tJiat  the  word  cannot 
Ih)  applied  to  customary  appointments  as  heir  so  that  the  article 
docs  not  upply  to  them  at  all.  The  word  is  popularly  applied  to 
t  liem  and  is  so  used  in  judgments  of  this  Court.  It  is  not  jierhaps 
absolutely  clear  that  the  present  is  a  case  of  such  appointment. 
The  allegation  is  that  the  adoption  took  place  in  the  infancy  of 
Kabul  and  with  cei-emonies  before  the  brotherhood,  and  there  is  a 
deed  reciting  the  above  facts  and  declaring  the  affiliation  and 
providing  that  Kabul  will  j)erform  the  funeral  ceremonies  of  the 
adopter.  Among  Sudras,  to  which  caste  tho  parties  belong,  vsuch 
an  adoption  is  perfectly  valid  by  Hindu  L  aw.  Further  the  per- 
sonal law  of  the  parties  is  Hindu  Law,  though  it  is  postponed  to 
any  custom  on  the  subject  that  may  bo  proved  to  exist.  This 
part  of  tho  argument  would  have  had  a  grcatev  show  of  force  liad 
tho  parties  been  Muhammadans,  though  1  am  not  to  be  supposed 

(')  0  Mad,  L.  J,  R.,  196.     "  '~~~ 
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to  he  giving  auy  opiuioii  on  this  point.  The  scheme  "^  Section  ^ 
uf  the  Punjab  Laws  Act  appears  to  be  that  Hindus  in  the  Punjab 
are  assumed  to  be  governed  by  IJindu  Law,  and  J^ruhammadans 
by  Muhammadan  Law,  but  it  i«  provided  that  the  first  rule  of 
decision  is  custom  to  which  necessarily  the  Court's  attention  must 
first  be  directed.  But  the  frame  of  the  section  and  numerous 
authorities  of  this  Court  lay  down  that  tlie  party  -who  sets  up  a 
custom  at  variance  with  his  personal  law  has  to  prove  its  existence, 
see  Mvssammat  Lorindl  v.  Munsammat  Kishen  Kour  (^),  Mussa-in- 
inat  Pal  Devi  v.  Fakir  Ohand  ('')  and  Mussammat  FahJdrunnLnso. 
V.  Malik  Ralilm  Bak/u-h  (^),  and  clause  (b)  speaks  of  customs 
mentioned  in  clause  (u)  as  modifying  such  personal  law.  Az  the 
forms  of  adoption  under  the  personal  law  may  vary  and  may  bt 
affected  by  the  ideas  of  the  people  of  the  locality  where  the 
adoption  is  made,  it  is  not  a  straining  of  the  meaning  of  the  word 
iu  Article  118,  in  my  opinion  to  hold  that  it  covers  what  arc  called 
customary  appointments  of  heirs  in  the  Punjab.  The  word  cannot 
be  interpreted  to  denote  a  particular  form  of  adoption  with  par- 
ticuUir  ceremonies,  and  the  construction  I  have  suggested  above 
does  not  seem  unreasonable. 

It  is  true  that  Sir  William  Kattigan  in  the  opening  remarks 
uf  Chapter  HI  of  his  Digest  of  Customary  Law  considers  that  the 
Avords  "  appointment  of  an  heir "  arc  more  appropriate  for 
customary  adoptions  in  the  Punjab  than  the  word  "  adoption," 
but  this  does  not  bear  on  the  question  of  interpretation  of  the 
latter  term  iu  the  Limitation  Act. 

In  Dad  v.  Bajh  Singh  (^),  it  was  ruled  that  for  purposes 
uf  succession  to  occupancy  rights  under  the  former  Tenancy  Act, 
an  adopted  son  among  persons  whose  personal  law  permits 
adoption,  can  succeed  as  a  "  male  lineal  descendant  "  of  the 
tenant  under  the  terms  of  Section  36,  but  that  an  appointed 
heir  cannot.  This,  however,  is  au  interpretation  of  the  word 
*'  son  "  in  clause  1^\  Section  2  of  the  old  General  Clauses  Act, 
18t)S,  which  need  not  necessarily  be  imported  into  the  Limitation 
Act  and  which  was  presumably  influenced  by  the  general  consider- 
ations affecting  the  Tenancy  Act.  It  was  also  not  cited  by 
counsel  iu  support  of  his  contention,  as  it  would  probably  have 
been,  had  it  really  helped  him,  It  is,  perhaps,  more  in  point  to 
quote  the  language  of  Section  5  (a)  of  the  Punjab  Laws  Act,  with 
which  we  arc  more  nearly  concerned.     There  the  word  adoption 


C)  119  P.  R„  1888.  (')  23  P.  R.,  1897. 

(*)    60  P.  R.,  1895.  (*)  34  P.  R.,  1883.  F.  B. 
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alone  is  used,  uiul  1  should  think  there  cannot  be  much  doubt 
that  it  is  there  used  in  a  comprehensive  sense  and  covers  the  cus- 
tomary appointment  of  an  heir.  The  object  of  enacting  the 
section  in  that  form  was  to  give  the  fullest  scope  to  the  recogni- 
tion of  the  customary  law  of  the  Punjab,  and  it  was  at  the 
instance  of  Sir  George  Campbell,  who  had  served  in  the  Province 
and  knew  the  people  well,  that  the  language  of  the  section  was  put 
in  its  present  form.  Sir  George  was  presumably  well  acquainted 
with  the  customary  appointments  of  heirs  which  are  mention- 
ed in  very  early  judicial  decisions  after  the  introduction  of 
British  rule  in  this  Province.  If  we  hohl  the  word  adoption  not 
to  cover  such  appointments  the  whole  section  becomes  inapplicable 
to  them,  and  we  arc  driven  to  fall  back  on  Section  6  for  a  rule  of 
decision.  This  i.s  an  almost  absurd  conclusion  and  has  certainly 
never  been  followed  by  the  Courts  in  this  Province.  As  already 
stated,  it  is  an  every  day  occurrence  to  see  enquiries  into  custoriL 
in  cases  of  such  appointments  under  clause  (a)  of  Section  5.  It 
is  also  a  matter  of  every  day  experience  that  in  Urdu  deeds  the 
word  niutbanna,  the  equivalent  of  adoption,  is  indiscriminately 
api)lied  to  both  the  formal  religious  adoption  under  Hindu  Law 
and  the  customary  appointment  of  an  heir. 

Moreover,  even  under  Hindu  Law  adoptions  arc  of  various 
kinds,  though  the  dattaka  form  is  the  usual  one,  and  the  Kritrlma 
form,  which  is  somewhat  akin  to  the  Punjab  appointment  of  heir, 
is  not  alleged  to  be  excluded  from  the  operation  of  Article  118. 
I  therefore  hold  the  term  adoption  in  Article  118  of  the  Limita- 
tion Act  includes  customary  appointments  of  heirs. 

On  the  second  point  urged  for  the  respondents,  it  is  true 
that  the  High  Courts  in  India  are  not  agreed  that  the  failure  to 
sue  under  Article  118  or  119  is  fatal  to  a  suit  for  recovery  of  pi-o- 
pcrty  from  the  hands  of  the  adopted  son  after  thn  lapse  of  the 
time  fixed  in  the  article,  as  their  Lordships  of  the  Privy  Council 
have  ruled  under  Aiticle  129  of  the  Limitation  Act  of  1871. 
Tlie  Calcutta  and  the  Allahabad  Courts  are  agreed  that  such 
failure  does  not  create  a  bar— t/j(/aw  Nalh  Vrasad  Gupta  v. 
Ranjil  Singh  (i),  and  Lall  v.  Murli  Dhar  ('•*),  while  the 
Bombay  and  Madras  Courts  have  ruled  that  it  doGS'^  Shrinivas 
Murar  v.  Hanmant  (^),  FaruatJu  Ammal  v.  Saminatha 
fjurukal  (*).  Our   Court  has  ruled  in  three   published  cases  in 

(«)  L  L.  12.,  XXV  Gale,  354.         (=>)  /.  L.  iJ.,  XXIV  Bom.,  200, 
(,')  /.  L.  «.,  XXI V  All.,  105.  (*)  i.  L,  /J.,  XX  Mad,,  4U. 
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accordance  with  the  view  of  the  latter  Courts,  sec  Gujar  Singh  v. 
Furan  (^),  Ecm  Raj  v.  Sahiha  {^),  and  Gantsha  Singh  v. 
Naihu  ('').  With  reference  to  these  ralings  and  having  regard 
to  the  expression  of  opinion  of  their  Lordships  on  the  point  in 
Mohesh  Naralns  case  (*)  I  decide  that  the  failure  to  sue  for  a 
declaration  under   the  article  is  fatal  to  the  present  claim. 

As  regards  the  third  contention  I  am  not  prepared  to  agree 
that  plaintiffs  are  not  harred  by  the  knowledge  of  their  father 
Roda  that  the  adoption  had  been  made,  and  his  omission  to  sue 
to  set  it  aside.  This  is  not  a  suit  for  land,  and  Roda  v.  Barnam  (*) 
is  not  directly  in  point,  nor  the  principle  accepted  in  it  that  the 
right  to  sue  is  derived  from  the  common  ancestor.  The  right  to 
contest  the  adoption  in  the  Ciipacity  of  the  heir  presumptive  does 
nut  depend  on  the  land  being  ancestral.  I'lie  argument  there- 
fore has  no  force,  but  even  if  we  concede  that  the  right  to  sue  in 
such  cases  is  derived  from  the  common  ancestor,  the  plaintiffs,  who 
derive  it,  tiiough  their  father  must  be  bound  by  his  acts  and  omis- 
sions with  reference  to  such  right.  If  Roda  had  sued  and  lost 
plaintiffs  would  have  been  bound  by  the  result  of  the  decision. 
So  also  if  he  has  lost  his  right  to  object  by  omission  to  sue  within 
limitation,  plaintiffs  cannot  raise  the  question  again.  The  Full 
Bench  case  turned  upon'the  question  of  adverse  possession  as  well 
as  the  light  to  sue  to  set  aside  the  alienation  not  being  derived  from 
the  alienor.  The  questions  in  this  case  are  not  identical.  If 
counsel's  argument  is  accepted. there  can  be  no  Hnality  to  litiga- 
tion in  such  cases  and  the  rule  of  rcs-Judicala  as  well  as  that 
of  limitation  will  have  to  be  practically  abrogated.  The  absurdity 
of  the  conclusion  it  leads  to  is  the  best  refutation  of  the 
argument. 

The  fourth  contention  relates  to  the  want  of  knowledge  on 
the  part  of  Roda.  As  to  this  1  think  the  evidence  is  ample  to 
prove  knowledge  on  the  part  of  Roda.  The  local  commissioner 
hnds  it  and  the  evidence  supports  his  conclusion.  The  local 
commissioner  also  holds  that  Kabul  was  adopted  with  ceremonies 
before  the  execution  of  the  deed  of  1894^  and  thus  Roda  must 
have  come  to  know  of  it.  The  learned  counsel's  strictures  on  the 
evidence  are  insufficient  to  discredit  the  whole  of  it.  Moreovci*, 
the  treatment  of  Kabul  must  have  given  some  inkling  of  the 
intention  of  Bhupa  regarding  him,  and  Bhupa's  pioceedings  must 
have  been  watched  with  some  interest  by  his  reversioners,   next 

<0  71  P.  B.,  1901.         (»)  20  P.  R.,  1903. 
(»)  116  P.  R.,  1901.        {*)  1.  L.  B.,  XX  Calc,  487. 
(•)  18  P.  B.,  1805,  r.  B. 
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of  kin  and  friends,  and  the  deed  of  1894  which  was  I'egistered 
must  have  become  known.  Two  of  its  witnesFes  belong  to  the 
village  and  two  are  Inmbardars  of  adjacent  villages  not  more 
than  one  or  two  miles  off,  though  they  are  Mussalmans.  Under 
these  circumstances  it  must  be  held  that  sufficient  publicity  was 
given  to  the  deed.  The  Divisional  Judge  would  have  held  that 
Roda  had  knowledge,  but  that  the  deed  was  a  will  and  the  wit- 
nesses must  therefore  have  described  it  to  him  as  such.  This  is  a 
mere  assumption.  The  pix)babilities  are  exceedingly  strong 
iliat  Roda  had  knowledge  of  the  declaration  of  adoption  contained 
in  it,  if  indeed  he  did  not  know  of  the  fact  of  adoption  before. 
Knowledge  therefore  may  be  held  to  bo  proved.  There  is  nothing 
to  rebut  such  a  conclusion.  I  find,  therefore,  that  Roda 
had  knowledge  of  the  adoption  as  well  as  of  the  deed,  and  that 
Ihe  present  claim  by  his  sons  is  accordingly  beyond  time. 

As  to  the  argument  that  the  deed  being  a  will  no  suit  could  1)6 
brought  io  sot  it  aside,  it  is  sufiicieni  <o  observe  that  the  evidence 
establi.shes  an  adoption  prior  to  the  deed  and  that  the  deed  itself 
contains  a  declaration  of  adoption  and  a  suit  would  have  lain 
against  the  adoption  so  set  up. 

It  is  unnecessary  in  view  of  the  above  findings  to  go  into 
the  question  of  the  validity  of  the  adoption. 

I  acc^ept  the  appeal  and  restoi^e  the  decree  of  the  first  Court 
with  all  s;ubscf|uent  costs. 

Appeal  aUo2VPil. 


No.  69. 

Before  Mr.  JuHicr  Beid  and  Mr,  Justice  Andeison, 
ANI)EKSON\-(f)EriiNDANT),— APPELLANT, 

VerSUH  ^  APPKLI-ITB    SfDK. 

DELHI  COTTON  MILLS  COMPANY,  LTMITED,-(Plaintiff), 
—RESPONDENT. 

Civil  Appeal  No.  581  .of  1902. 

Prinnpal  and  agent— Managing  Agent  and  Company -Liability  to 
account-Non.joinder  of  parties- Epct  of  objection  a.s  to  non-joinder  not 
taken  in  tiine—Cn'il  Procedure  Code,  1882,  Section  34. 

Beld,  that  the  relationship  between  a  Company  and  ita  Manapinpf 
Agent  I  eing  that  of  principal  and  ngenl,  it  is  the  duly  of  the  latter  to 
render  proper  acconnte  to  the  former.  The  fact  that  an  Agent  of  a 
Company  was  paid  by  commission  or  wan  subordinate  to  the  control  of  its 
Directors,  or  that  he  had  delivered  up  to  tliem   all   the   account  booki  of 
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the  Company,  does  not  exonerate  him  from  the  liability  to  account. 
Hurrinath  Rai  v.  Krishna  Kumar  Bahshi  (*)  and  Lawless  v.  Calcutta 
Landing  and  Shipping  Company,  Limited  (^)  referred  to. 

Held,  also,  that  objection  in  respect  of  non-joinder  of  parties  not 
raised  at  the  earliest  possible  opportunity  must  be  deemed  to  have  been 
waived  by  the  defendant. 

Kalu  Khan  v.  Seiva  Ram  {^)  cited. 

Miscellaneous  Appeal  from  the  order  of  T.  P.  Ellen,  l^squire,  'Pidrict 
Judge,  Belli?,  dated  2nd  June  1902. 

Grey,  for  appellant, 

Shftdi  Lai,  for  respondent. 

Tlie  judgment  of  the  Coin4  waR  delivered  h}' 

11/^  May  1903.  Reid,  J. — This  is  a  suit  by   Directors  of  a  Company   for   an 

account  of  the  management  of  the  Company's  affairs  during  the 
period  of  the  employment  of  the  firms  of  W.  Wilson  and  Co. 
and  Messrs.  Anderson,  Wright  and  Co.  as  Managing  Agents  of 
the  Company,  and  for  such  sum  as  may  he  found  to  be  due  0!i 
the  accounts. 

The  sole  defendant  is  "  J.  Anderson,  of  Delhi,  of  the  firm  of 
"  W.  Wilson,  Delhi,  and  of  Messrs.  Anderson,  Wright  and  Co., 
"  of  Delhi,  per  W.  Kirkpatrick,  Agent  of  Delhi." 

On  appeal  from  an  order  for  the  rendition  of  accounts  it 
was  contended  that  Mr.  J.  Anderson  was  not'  the  sole  surviving 
member  of  the  firm  of  W.  Wilson  and  Co.  and  an  issue  on  that 
point  was  remanded.  The  finding  on  remand,  which  has  not  been 
objected  to,  is  that  Messrs.  H.  B.  Muir  and  W.  A.  Clarke  are  also 
surviving  members  of  the  firm,  which  consisted  of  Mr,  W.  Wilson 
and  the  firm  of  Anderson,  Wright  and  Co.,'  which  consisted  of 
Messrs.  J.  Anderson,  Muii'  and  Clarke,  and  T.  S.  Anderson, 
deceased,  and  represented  by  Mr.  .T.  Anderson. 

Paragraph  7  of  the  plaint  was  as  follows  :  '*  That  defendant 
"  as  surviving  partner  of  the  firm  of  W.  Wilson  and  of  Messrs. 
"  Anderson,  Wright  and  Co.,  in  their  capacity  of  Managing  Agents 
"  of  the  plaintiff  Company,  are  legally  bound  to  render  true  and 
proper  accounts  of  their  management  to  the  plaintiff,  but  he  has 
'*  refused  to  do  so  on  demand  being  made  from  him." 

The  allegation  that  the  present  appellant  was  surviving 
partner  was  not  denied  in  the  written  statement,  and  it  was  not 
pleaded  that  it  was  necessary  to  implead  other  surviving  partners. 


(1)  X.  I.  R.,  XIV  Calc,  147,  P.  C.  (a)  J.  L.  R.,  VII  Calc.,  627. 

C)  15G  P.  R.,  1889,  F.  B 
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On  the  coHtraiy,  applications  for  summoning  witnesses,  for  dis- 
covery of  documents  and  for  postponement,  filed  by  the  pleader 
for  the  appellant,  wei*e  headed  "  Delhi  Cotton  Mills  r.  Anderson, 
Wiight  anil  Co., "  and  the  appellant  accepted  the  ix)sition  of 
representing  that  firm,  the  survivors  of  W.  Wilson  and  Co. 

The  plaint  is  badly  drafted,  but  the  intention  was,  in  our 
opinion,  to  describe  the  appellant  as  sole  surviving  partner.  Had 
the  plea  taken  in  appeal  been  pressed  below  the  question  could 
have  been  decided  without  difficulty,  and,  under  Section  34  of  the 
Code  of  Civil  Procedure,  the  appellant  must,  in  our  opinion,  be 
held  to  have  waived  the  objection  that  he  cannot  be  sued  alone. 
Kala  Khan  V.  Setca  Ram  (i)  is  in  point.  In  this  view  it  is 
unnecessary  to  consider  whether  he  could,  iu  any  case,  have  been 
sued  alone.  The  other  pleas  pressed  in  this  Court  were  (1)  that 
a  suit  for  an  account  did  nut  lie,  the  Managing  Agents  being 
servants  of  the  Company,  paid  by  commission  and  working  en- 
tirely undei'  the  supervision  of  the  Directors,  the  registered  office 
of  the  Company  being  in  the  office  of  W.  Wilson  and  Co. ;  and 
('2)  that  a  full  account  had  already  been  rendered.  It  will  clear 
the  ground  to  deal  with  the  second  plea  first.  The  Court  below  has 
limited  the  account  to  the  period  from  the  01st  October  1899,  the 
end  of  the  last  working  year  for  winch  the  Managing  Agents' 
accounts  were  passed  by  the  Directors,  to  the  date  on  which  the 
agents  relinquished  the  agency,  apparently  on  or  about  the  17th 
April  1900. 

For  the  appellant  it  has  been  pleaded  that,  inasmuch  as  all 
the  books  of  the  Company  were  made  over  to  the  Managing  Agent, 
Kanhaia  Lai,  a  Director,  for  the  Directors  in  September  1900,  no 
account  could  be  rendered  by  the  appellant  on  the  6th  May  1901, 
the  date  of  suit.  We  are  unable  to  accept  this  plea.  Rendition 
of  accounts  means  something  more  than  making  over  account 
books,  and  we  cannot  find  on  the  record  any  evidence  of  rendition, 
lu  the  Directors'  report  for  the  year  terminating  on  the  31bt 
October  1900  it  was  stated  that  Messrs.  Anderson,  Wright  and 
Co.,  though  requested  to  submit  a  statement  of  accounts,  had  so 
far  failed  to  do  so.  On  the  first  plea  (counsel  for  the  appellant 
relied  on  Story's  l<]quity  Jurisprudence,  Edition  18,  Section  463, 
and  Bowstead  on  Agency,  Edition  2,  page  138,  for  the  proposition 
that  a  suit  for  the  recovery  of  sums,  alleged  not  to  have  been 
accounted  for,  was  the  appropriate  remedy  of  the  Company.  In 
our  view  of  the  duties  of  the  Managing  Agents  and  of  the  fiduciary 

(0  150  P.  iJ.,  1889,  F.  B. 
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relation  between  them  and  the  Company,  tins  proposition  is  not 
established.  The  fact  that  they  were  paid  by  commission  and 
were  subordinate  in  certain  matters  to  the  Directors  does  not 
exonerate  them  from  the  liability  to  account,  and  Article  88  of 
Association  of  the  Company,  "  The  management  of  the  Company 
"  by  the  said  Managing  Agents  shall  be  subject  to  the  control  of 
"  the  Directors,  "  does  not,  in  our  opinion,  mean  that  no  fiduciary 
relation  existed  between  the  Agents  and  the  Company.  Jlurrlnath 
Bai  Y.  Krishna  Kurnnr  Bakshi  (*)  and  Ltnvlcss  v.  The  Calcutta 
Landing  and  Shipping  Co.,  Ld.,  (^),  are  authority  for  a  suit  for 
an  account  being  the  appropriate  remedy. 

The  plea  that  the  appellant  cannot  render  accounts,  the 
books  of  the  Company  not  being  in  his  possession,  has  been  met 
by  the  Court  below,  and  we  concur  in  that  finding.  As  to  the 
liability  of  the  surviving  members  of  the  firm  of  W.  Wilson  and 
Co.  to  account  for  monies  received  by  Mr.  W.  Wilson  as  repre- 
senting the  firm  and  not  accounted  for,  there  can,  in  our  opinion, 
be  no  doubt,  and  no  authority  against  such  liability  has  been 
cited. 

It  has  not  been  suggested  that  any  member  of  the  firm  ex- 
cept ^Ir.  W.  Wilson  and  Mr.  J.  Anderson  had  personally  any 
thing  to  do  with  the  management  of  Company, 

The  appeal  fails  and  is  dismissed,  but,  inasmuch  as  the 
plaint  was  carelessly  drafted  and  this  carelessness  probably 
encouraged  the  appellant  to  appeal,  the  parties  will  bear  their 
own  costs  of  this  Court. 

Appeal  dismissed. 


No.  70. 

Before  Mr.  Justice  Eeid  and  Mr.  Justice  Anderson, 

HARCHAND  RAI,— (Debendant),-APPELLANT, 

Versus 

KAKG  LAL  and  others,— (Plaintiffs),- 

RESPONDENTS. 

Civil  Appeal  No.  720  of  1900. 

ruhlic  Ctiiipat.y-  Suit  hy  liquidator  for  money  due  lo  the  Company  in 
respect  of  unpaid  calls  on  shares — Limitation — Limitation  Act,  1877. 
Schedule   II,  Article  120. 

Held,  that  tho   period   of    limitation     applicable   to  a  snit    brought  by 
a    liquidator  of    a  I'ublic    Company   to    recover   the  unpaid  uuiouut   of 

C)  I.  /..  R.,  XIV  Calc,  147,  P.  C.        ("-)  J.  L.  R.,  VII  Gate.,  G27. 
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.alls    from  a  shoreholder  is  six  years  from   the   date    of    default    under 
Artielo  123  of  the   Srfcond  Schedule  to  the    Limitation  Act. 

The  Parell  Spinning  a))d  Weuvmg  Company  v.  Manelc  Hnji  (>)  cited. 
In  re  Duckworths  (-),  in  re  Stocl-ens  (^),  Waterhonse  v.  Jamieson  (*), 
la  re  Whitehouae  ^f  Cj.  (*),  In  re  National  Funds  Assurance  Co,  (<=), 
Sukho  Bibi  v.  Ram  Sakh  Das  (0,  Raghuhar  Dial  v.  Madan  Mohan  Lai  (^), 
Sorahji  J<nnsetji  v.  Ishwar  Das  Jugjiwan  Das  ('),  In  re  Ram  Sunker 
Bhadoory  (>"),  Alanekji  Frawji  v.  Rnstomji  Naserirnnji  Mistry  ('^),  and 
Parashram  JotJimal  v,  Riklima  ('-)  referred  to. 

Further  appeal  from  the    order  of  W.    A.    Jlarria,    Esrjuire,    Di'vi- 
sional  Jifige,  DeHd   Division,  dated  llfli  May  1900. 

Grey,  for  appellant.  ^ 

Shadi  Lai,  for  re spou dents. 

The  judgment  of  the  Court  was  delivered  by 

Keid,    J. — The    plaintiff-respondents   as   liquidators   of  the     8^A  t7'/^?ie  1903, 
Cotton     Ginning     Co.,     Limited,    Delhi,    sued   the    defendant- 
appellant   on    the   2Dd    January    1900   for   money    due   to    the 
Company   in  respect   of   unpaid  calls  on  shares. 

On  the  10th  November  1895,  the  appellant  purchased 
11  shares  of  Rs.  100  each,  on  each  of  which  Rs.  5  had  been 
paid  on  allotment.  A  call  of  Rs.  20  per  share  had  been 
due  since  July  1895,  Rs.  40  per  share  became  due  on  the 
1st  January  1896,  and  Rs.  35  per  share  became  due  on  the  3rd 
March  1896.  The  appellant  paid  nothing  in  respect  of  these 
calls,  and  on  the  12th  February  1897  the  Directors  forfeited  his 
11  shares  under  Article  26  of  Association,  in  pursuance  of  notice 
issued,  on  the  28th  November  1896,  under  Article  24  of 
Association,  Articles  24,  25,  26,  2/,  28  correspond  to  Articles 
17,  18,  19,  20,  21  of  Table  A  of  the  Indian  Companies  Act,  VI 
of  1882,  and  Article  1  of  Association  provides  that  Table  A  shall 
not  apply  to  the  Company.  Article  28  of  Association  rnns  as 
follows  : — • 

*'  Any  member  whose  shares  have  been  forfeited  shall  not- 
*' withstanding  be  liable  to  pay  to  the  Company  all  calls,  iii- 
"  terest  and  expenses  due  in  respect  thereof  at  the  time  of  for- 
"  feiture." 

(^)  I.  L.  B.,  X  Bom,,  483.  (')  /.  L.  B.,  V  All,  203    ' 

(2)  L.  J2.,  //  C/j.,  578.  («)  /.  /..  /?.,  XVI  All.,  3  ' 


(^)  L.  R.,  Ill  C/i.,  41  y.  O  J.  L.  i?.,  XX  Bom.,  054. 

(*)  L.  R.,  II  U.  L.  (Sc.)  20.  ('")  3  Cidc.  L.  R„  440. 

{'^)  L.  /?.,  IX  Ch.  D.,  595.  (>')  I.  L.  J?.,  XIV  Bom  ,  2(30. 

(«)  L.  R.,  X  Ch.  D.,  118.  0')  f.  I*,   i?.,  ^V  Bom.,  200. 
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The  Court  of  first  insiance  found  ihat  Aiticle  112,  Schccule 
II  of  the  Limitation  Act,  applied,  and  dismissed  the  suit.  Ihe 
lower  Appellate  Ccuit  following  7Ae  Foiell  ^jii.mng  and  Weat- 
irg  Cowfaiiy,  Limited,  in  liqhidation  v.  JSJaiiel  Haji  (^),  he^ld  that 
Article  120  applied,  and  fuither  held  tl at,  inasmuch  as  limit- 
ation ran  from  the  date  of  the  fcrfeituie,  when  the  amount 
due  on  the  shares  became  claimable  as  a  cleht,  it  was  ircmateiial 
whether  Article  112  cr  Aiticle  120  aj  plied  ;  the  suit  1  a^i^g  1  cm 
instituted  within  three  years  of  the  forfeiture. 

Counsel  for  the  appellant  has  leforred  to  Section  61  (o) 
of  the  Companies  Act,  but  has  net  alleged  that  the  winding 
up  of  the  Company  commenced  ore  year  or  n  ore  after  the 
12th  February  1897.  The  record  is  silent  on  this  point ;  but, 
inasmuch  as  the  point  was  not  taken  below  and  has  not  been 
seriously  taken  here,  we  assume  that  the  wineTingup  ccmm.enced 
within  a  year  of  that  date. 

The  question  for  decision  may,  in  cur  opinion,  be  decided 
without  considering  the  correctness  of  the  second  ground  on 
which  the  lower  Appellate  Court  found  the  suit  within  time. 

The  authorities  cited  are  VucTxtvortlis  case  (2),  Stockens  case  (^) 
Waterhoti^e  v.  Jamieson  ("*),  In  re  Whiteh.use  and  Co.  (-'), 
In  ie  National  Funds  Assurance  Co.  («),  S?ih7w  Bili  v. 
Ham  Snhh  Das  ('),  IiagJiular  Dial  v.  Madan  MoJiov  Lai  («), 
Soralji  Jamsefji  v.  Isliwar  Das  Jugjiuan  Das  (5).  Our  attention 
has  also  been  directed  to  the  notes  to  Article  112  in  Star- 
ling's Limitation  Act,  edition  4. 

Careful  consideration  of  these  autherities  If  ads  us  to  tie 
conclusion  that  the  rule  laid  down  by  Jardine,  J.,  in  te  The 
Parell  Spinning  aiid  Weaving  Company,  Limited,  in  liquidotion  (^), 
is  correct.  No  subsequent  judgment,  in  appeal  or  otherwise, 
reversing  or  differing  f rem  that  leamed  Judge,  who  sat  on  the 
original  side  when  he  decided  the  case,  has  been  lefenxd  to,  and 
ihe  judgment  was  deliyeied  nearly  seventeen  years  ago.  T  he  fact 
that  the  appellant  had  ceased  to  be  a  shareholder  before  liquida- 
tion, while  the  defendant  in  the  X  Bombay  case  was  a 
shareholder  up  to  the  date  of  liquidation,  does  not,  in  our 
opinion,  affect  the  question. 


(•)  I.  X.  R.,  X  Borr,.,  483.  ('')  /.  /.  n.,  X  Ch     D    505 

(n  X.  JR.,  n  Ch.,  578.  («)   L.  B.,  X  Ch  ,  P    iu 

(»)  L.  R.,  Ill  Ch.,  412.  (0  I.  L.  i?.,  V  All'2G^' 

(*)  L.  R.,  U  H.  L.  (Sc.),,29.  («)  J.  L.  R.,  XVI  All,  vV 

n  I.  L.  R.,  XX  Bom,G5i  "*  ' 
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In  re  Ham  Sun\er  hhadoory  (^),  ManeJcjl  Framji  v.  Bustomji 
Naserwanji  Mistn  (*)  and  Parashram  JeHimal  v.  Rakhma  ('*), 
follow  the  rule  cited  in  the  Taiell  Sjoiutdng  Company  case  (*), 
that  statutes  of  Jimitation  are  to  be  construed  strictly  and 
are  not  to  be  extended  by  construction  to  cases  not  clearl}^  in- 
cluded within  their  terms. 

For  these  reasons  we  liold  that  the  suit  was  not  governed  by 
Article  112,  or  by  any  article  other  than  120,  and  having  been 
instituted  within  six  years  of  the  first  default  and  of  the  for- 
fciiure  of  the  appellant's  shares,  was  within  limitation. 

The  appeal  fails  and  is  rlisniissed  with  costs. 

A^^ea  1  dism  issed . 


No.  71. 
Before  Mr,  Justice  Chalterji  and  Mr.  Justice  Harris. 

^[ALLA,— (l)EFENDA^T),~-APPEbLANT,  j 

Versus  {  appellatk  Sidk. 

UALLTA  KA]\r,-(PrA]N'nFF),-RESPONDENT.  ) 

Civil  Appeal  No.  361  of  1902. 

llortgngc— Conditional  sale— Regiilat ion  XVJI  of  1806— S?/i7  for 
]-<ofise?)iion — Dutu  of  plaintiff  to  fvove  strict  ccm'pliance  xcith  conditicns — 
Ah>encc  of  pro(f  of  prcrions  demand  before  issue  of  notice  of  foreclosure. 

Ill  a  suit  for  possession  after  foi'eclosnre  of  a  mortgage  by  conditional 
sale  under  Reoulation  XVII  of  180G,  it  appeared  that  there  was  no  men- 
tion in  bis  plaint  b}'  the  plaintiff,  nor  any  proof  on  the  record  that  ho  liad 
made  a  demand  for  payment  before  issue  of  the  notice,  but  in  the  applica- 
tion for  the  issue  of  notice  itself,  it  had  been  stated  that  several  demands 
had  been  made.  Tlie  defendant  having  taken  no  objection  in  the  lower 
Courts,  no  issue  was  framed  on  the  point.  On  the  claim  being  decreed  by 
the  lower  Courts,  the  defendant  applied  for  revision  under  Section  70  (b) 
of  the  Punjab  Courts  Act,  aiul  objected  to  the  decree  on  other  ground^-. 
Tlie  objection  as  to  demand  was  not  entered  in  the  written  application,  but 
taken  before  the  Judge  in  Chambers  who  permitted  it  to  be  raised. 

Jfc^tZ,  that  as  a  demand  prior  to  notice  was  essential  to  its  validitv, 
and  required  to  bo  clearly  established,  the  defendant  was  competent 
to  rely  upon  it,  even  at  that  stage,  but  that  the  failure  of  the  plaintiff  to 
prove  demand  wasoxcnsable,  and  under  the  special  circumstances,  it  would 
not  be  just  to  decide  that  the  notice  was  jnvalid  on  that  ground  without 
giving  plaintiff  an  opportunity  to  rectify  his  omission. 

(M  3  Calc.  L.  R.,  440.  (»)  /.  L.  «.,  XV  Bom.^  290. 

(,*)  I.  L.  R.,  XIV  7?o?n.,  2G1).  (♦)  /.  L,  B.,  X    Horn.,  483. 
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Mussammat  Lachmi  v.  Tota    (^)  and  Mndho    Fershad   v.   Gajudhar   (-) 
referred  to. 

Further  appeal  from  the  decree  of  Manlvi  Inam  Ali,  Divisional 
Judge,  Sialhot  Division,  dated  Hth  December  1900. 

S.  N.  Barry,  for  appellant. 

Ishwar  Das,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

1 4th  Jany.  1 903.  Chatter ji,  J. — The  material  facts  of  this  case  are  sufficiently 

given  in  the  judgments  of  the  lower  Couit.  It  is  a  suit  fcr 
foreclosure  of  a  mortgage  by  way  of  conditional  sale  executed  on 
19th  November  1888.  In  the  plaint  there  is  no  mention  of  a 
demand  for  payment  having  been  made  before  the  application 
for  the  issue  of  notice,  under  Regulation  XYII  of  1806  on  the 
mortgagor,  but  it  is  expressly  stated  in  the  application  itself  that 
several  demands  had  been  made. 

The  defendant  did  not  appear  in  the  first  Court,  the 
proceedings  in  which  were  accordingly  ex-piarte.  The  Court, 
however,  dismissed  the  suit,  holding  the  notice  to  be  defective 
in  its  language  in  certain  particulars.  The  Divisional  Judge 
reversed  this  decree  holding  the  objections  to  the  notice  to  be  of 
no  force,  and  remanded  the  suit  for  re-trial.  The  first  Court 
then  went  into  the  questions  of  consideration  and  free  consent 
to  which  its  attention  had  been  especially  directed  by  the 
Divisional  Judge,  and  finding  in  plaintiff's  favour  on  both  points, 
decreed  the  claim.  On  appeal  the  Divisional  Judge  maintained 
the  finding  of  the  lower  Court,  and  upheld  its  decree. 

The  point  taken  here,  on  which  a  revision,  under  Section 
70  {h)  of  the  Punjab  Courts  Act  has  been  admitted,  is  that  there 
is  no  proof  of  the  demand  of  payment  previous  to  the  issuing  of 
the  notice  which  is  therefore  bad.  It  is  undoubtedly  true  that  it 
is  incumbent  on  the  plaintiff  to  prove  affirmatively  by  satis- 
factory evidence  that  the  proceedings  for  the  issue  of  notice  were 
strictly  regular  and  in  accordance  with  law.  See  Mussammat 
Lachmi  v.  Tota  Q)  and  the  judgment  of  their  Lordships 
of  the  Privy  Council  in  Madho  Pershad  v.  Gajudhar,  &c.  {^). 
The  demand  prior  to  notice  is  essential  to  its  validity,  and 
requires  to  be  clearly  established. 

It   is  argued  that  the  objection  never  having  been  taken 
before  should  not  now  be  entertained,  and  thatas  the  appellant 

C)  16  P.  R.,  1888.        (2)  f.  L.  R„  XI  Calc.^  Ill,  P.  C. 
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(lid  not  appeal  from  the  tirsfc  order  of  the  Divisional  Judge,  hold- 
ing the  notice  to  be  regular  and  legal,  he  could  not  have  urged  it 
on  appeal  to  this  Court,  had  an  appeal  lain,  unless  it  was  entered 
in  the  Avritten  memorandum  of  appeal,  and  th:it  u  fortiori  this 
being  a  revision  application  and  the  ground  not  having  been 
taken  in  the  same,  it  should  not  be  heard.  But  the  terms  of 
Section  591,  Civil  Procedure  Code,  on  which  reliance  is  placed, 
do  not  apply  to  revisions  under  Section  70  (6)  of  the  Punjab 
Courts  Act,  and  the  ground,  though  not  entered  in  the  \vritten 
applicatiou  was  taken  before  a  Judge  in  Chambers  and  permitted 
to  be  raised.  Under  these  circumstances  the  contention  must  be 
overruled.  The  application,  however,  having  been  admitted  will 
bj  dujided  as  an  appaal,  though  strictly  on  the  piinfcalon:  on 
which  it  has  been  admitted. 

The  question  for  consideration  then  is,  whether  we  should 
dismiss  the  suit,  holding  the  notice  invalid,  because  the  prelimin- 
ary demand  is  unproved  on  the  record,  or  allow  plaintiff  an 
opportunity  to  produce  evidence  to  prove  the  demand.  The  case 
differs  from  Mussammat  Lachmi  v.  T<>ta  (i)  as  the  demand  is 
expressly  mentioned  iu  the  application  for  issue  of  notice  of 
foreclosure.  The  defendant,  moreover,  never  took  the  objection, 
and  the  Court  framed  no  issue  as  to  the  demand.  The  failure 
of  the  plaintiff  to  prove  the  demand  is,  therefore,  in  our  opinion 
excusable,  and  it  would  not  be  just  to  decide  that  the  notice  is 
invalid  on  this  ground  without  giving  plaintiff  an  opportunity 
to  rectify  his  pardonable  omission. 

We  accordingly  return  the  case  to  the  Court  of  first  instance 
to  take  all  evidence  of  the  parties  on  the  issue. 

Whether  a  demand  for  payment  of  the  mortgage- money 
was  made  by  plaintiff  before  he  applied  for  the  issue  of  the 
notice  of  foreclosure. 

The  Court  will  rnaKc  the  inquiry  with  all  reasonable  despatch, 
and  submit  its  return  with  the  fresh  evidence  through  the 
Divisional  Judge,  who  will  also  give  his  opinion. 

Appeal  allowed, 

(')  IGi'.  It.,  1888. 
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No.  72. 

Bpforc  Mr,  Justice  Chaffcrji  and  31r.  Jiibiice  Roherhun. 

GOLAK  NATH  AND  OTHERS -(Plainiiffs),— 
APPELLANTS, 

Versus 

CRADDOCK,— (Defendant),— RESPONDENT. 

Civil  Appeal  Na.  661  of  1902. 
Payment — Payment  of  debt  io   rej)rescnta(iic   of  deceased  person— Dic- 
*  cJiarcc  — Right  of  executors  of  the  deceased  to  ignore  such  poymcnt—Nulicc   of 

claim — Duty  of  executors — Negligence,  effect  of. 

Eteld,  that  as  no  one  is  under  legal  obligation  io  pay  debts  due  io  tho 
estate  of  a  deceased  person  to  any  one  claiming  to  be  entitled  io  the  effects 
of  the  deceased,  except  on  the  production  of  a  j  robato,  letters  of  admiuia- 
iraiion,  certificate  or  some  authority  to  collect  the  debts  duo  to  the  estate 
of  the  deceased,  therefore  a  payment  by  a  debtor  to  the  >vido\v  of  his 
deceased  creditor,  who  had  not  obtained  any  authority  to  recover  the 
debts  due  to  lier  deceased  husband's  estate  was  not  a  valid  discharge  io 
the  debtor,  and  that  the  execatoi'S  of  tho  deceased  creditor  were  fully 
entitled  to  ignore  such  a  payment,  and  to  snc  for  the  same. 

Mere  neglect  on  the  part  of  the  executors  to  give  notice  of  their  claim 
io  the  debtor  did  not  debar  them  from  claiming  the  debt,  although  it  might 
be  a  good  reason  for  declining  to  give  interest,  damages  or  evea  costs  as 
regards  such  a  claim. 

Pursholam  Mansuhh  v.  Ranchhod  Piir^hotam  (')  referred  to. 

First  aiopeal  from  the  decree  of  Lala   Chuni    Lai,   District   Judges 
Lahore^  dated  II th  June  1902. 

Isliwar  Das  and  Roushan  Lai,  for  appellants. 

McDonald,  for  respondent. 

The  jadgmentof  the  Court  was  delivered  by 

29th  May  1903.  Robertson,  J. —The  facts  of  this  case  are  very  simple   and 

not  ia  dispute.  The  defendant,  Mr.  Craddock,  rented  a  house 
from  Sardar  Dyal  Singh  at  Rs.  150  a  month.  He  paid  rents  to 
the  Sardar  up  to  his  death.  After  the  Sardar's  death  he  made  ono 
payment  towards  rent  of  Rs.  1,000  to  the  widoAV  of  Sardar  Dyal 
Singh  on  I9th  March  1900,  and  obtained  a  receipt,  signed  by 
Samand  Khan,  agent  of  the  Rani,  who  had  carried  out  the 
repairs  of  the  house.  Mr,  Craddock,  whose  rent  has  been  raised 
to  Rs.  2,000  per  annum  by  the  Sardar-Rs.  166-10-8  per  mensem 
wrote  to  the  Rani  asking  for  a  reduction  to  Rs.  145  and  obtained 
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her  verbal  assent.  The  Rani  did  repairs  and  let  water  into  the 
jyardcn.  About  one  year  after  the  payment  of  Ks.  1,000  to 
the  Rani,  according  to  Mr.  Craddock,  notice  was  given  by  the 
executore  to  Mr.  Craddock  to  pay  the  rent  to  them.  After  that 
notice,  which  was  sent  after  the  payments,  though  apparently 
not  so  long  as  a  year  after  it,  nothing  was  paid  to  the  Rani,  and 
Mr.  Craddock  expressed  himself  ready  to  pay  the  rent  to 
whomsoever  it  might  be  due.  The  lower  Court  accordingly  gave 
a  decree  for  rent  at  Rs.  145  per  mensem  for  the  period  claimed 
for,  deducting  the  Rs.  1,000  paid  to  the  Rani.  From  the  deduc- 
tion of  Rs.  1,000  and  from  the  refusal  of  the  lower  Court  to 
allow  interest  or  damages  the  plaintiffs  appeal. 

As  regards  the  latter  point,  we  are  clear  that,  under  the 
circumstances  of  the  case,  the  lower  Court  was  right  neither  to 
allow  interest  nor  damages,  and  wc  dismiss  that  part  of  the 
appeal. 

As  regards  the  other  grounds,  the  issue  drawn  by  the  lower 
Court  was  :  "  Was  payment  made  to  the  Rani,  if  any,  a  payment 
made  to  the  landlord  ?  " 

The  lower  Court  points  out  that  the  Rs.  1,000  was  paid 
before  any  demand  was  made  by  the  plaintiffs  or  any  intimation 
of  their  claim  given  by  them,  and  that  they  neglected  altogether 
to  do  their  duty  to  the  tenant,  by  effecting  the  necessary  repairs 
which  they  left  to  be  carried  out  by  the  Rani,  so  that  the  tenant 
naturally  looked  to  her  as  the  heir  of  Sardar  Dyal  Singh  and 
representing  him.  The  lower  Court  found,  and  we  see  no  reason 
for  differing  from  this  finding  that  the  payment  of  Rs.  1,000  was 
made  to  the  Rani  in  good  faith,  in  the  sense  that  defendant  be- 
lieved the  widow  to  be  entitled  to  the  money.  He  also  says  that 
the  conduct  of  the  plaintiffs  shows  that  they  only  began  to  con- 
sider themselves  as  representatives  of  the  deceased  landlord  from 
the  date  of  the  grant  of  probate  to  them,  and  the  payment  to  the 
Rani  was  made  two  months  before  that.  Ho  further  held  that, 
though  Section  12,  Act  V  of  1881,  made  valid  acts  done  by  the 
executors  before  probate  was  actually  granted,  the  intermediate 
acts  of  a  tenant  or  other  debtor  arc  not  rendered  invalid  by  such 
a  grant  and  added  :  *'  It  may  be  that  the  party  paid  to  may  become 
liablo'to  pay  over  to  the  grantees  of  the  probate  as  money  paid  and 
received  for  them." 

It  is  urged  further,  in  support  of  the  view  taken  by  the 
lower  Court,  that  in  the  absence  of  a  will  the  Rani  would  clearly 
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be  the  heir,  and  seeing  how  uncommon  wills  are  in  this  country, 
that  Mr.  Craddock  was  entitled  to  consider  the  Eani  to  be  the 
heir,  and  that,  as  no  notice  was  sent  to  him  to  tell  him  of  any 
other  claimant,  the  plaintiffs  by  their  own  act  led  him  into  the 
error,  and  are  not  in  equity  eniitled  to  call  upon  him  to  pay  the 
Rs.  1,000  paid  to  Ihe  Eani  in  good  faith  cwing  1o  their  laches. 

The  argument  on  the  other  side  is  simply  that  the  Hani, 
not  being  the  heir,  and  not  being  entitled  to  receive  the  money,  a 
discharge  from  her  is  no  discharge  from  the  parties  entitled  to 
claim,  The  only  authority  bearing  upon  the  point  before  us 
which  was  quoted  by  the  learned  pleader  for  the  appellants  was 
the  judgment  in  Pursliotam  Mansuhh  v.  Bavclih^d  PursJiotam  Q), 
decided  by  the  Bombay  High  Court.  In  that  case  a  payment 
had  been  made  to  the  widow  of  the  person  to  whom  the  defendant 
owed  money.  Subsequently  a  third  person  obtained  a  succession 
certificate  and  sued  defendant  for  the  money  already  paid  to  the 
widow.  It  was  held  by  their  Lordships  that  the  defendant  was 
entitled  to  plead  that,  at  the  time  he  made  the  payment,  the  widow 
was  in  fact  the  heir,  but  that  it  would  rot  be  enough  merely 
to  prove  that  he  bond  fide  believed  her  to  be  such.  The  force  of 
the  ruling  appears  to  be  in  the  words :  "  at  the  time  the  payment 
was  made."  In  that  judgment  a  case  was  quoted  in  which  letters 
of  administration  were  granted  to  one  Marshall  in  a  case  sup- 
posed to  be  one  of  intestacy.  The  defendant  made  a  bond  fide 
payment  to  him  on  account  of  debts  due  to  the  deceased.  Sub- 
sequently a  will  was  produced  in  which  no  executors  were  named, 
and  the  letters  of  administration  to  Marshall  were  revoked  and 
granted  with  will  attached  to  one  Maguire.  Maguire  sued 
defendant,  whose  payment  to  Marshall  was,  however,  held  to  bo 
valid. 

The  English  law  and  cases  do  not  assist  us  much  in  this 
instance,  because  in  England  the  practice  of  making  wills,  or  in 
case  of  Intestacy  of  appointing  administrators  is  so  universal 
that  no  one  could  expect  for  a  moment  to  be  protected  from  a 
claim  by  the  real  heir,  on  account  of  any  payment  to  any  supposed 
one.  But  here  it  is  contended  the  case  is  different,  and  this  is 
certainly  true  to  a  very  large  extent.  In  all  ordinary  cases 
payment  might  perhaps  safely  be  made  to  the  widow,  as  it  was 
actually  done.  This  being  so,  was  the  omission  of  the  plaintiffs 
to  give  any  notice  of  their  claim  to  the  defendant,  an  act  which 
justified  him  in  making  payment   to   the   ostensible   heir,   and 
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which  debars  them  from  suing  for  a  second  payment  ?  Their 
right  to  pue  the  Rani  for  the  money  is  a  different  question  not 
before  us.  The  learned  pleader  for  the  respondent  contends  that 
the  neglect  of  the  plaintiffs  to  inform  him  of  their  claim  now  acts 
as  an  estoppel  in  respondent's  favour,  and  he  quotes  the  words  of 
Amir  Ali  on  the  Evidence  Act,  page  748,  in  support  of  this  con- 
tention. *'  Kegligence  when  naturally  and  directly  tending  to 
"  indicate  intention  will  therefore  have  the  same  effect  in  creating 
*'  the  estoppel  as  actual  intention."  Here  the  contention  is  that 
Mr.  Craddock  had  every  right  to  assume,  and  would  naturally 
assume,  that  the  widow  was  the  proper  person  to  whom  to  pay 
the  rent,  the  more  so  as  she  performed  certain  acts  of  a  proprietor; 
that  the  executors  must  have  been  fully  aware  that  the  widow 
would  be  naturally  assumed  to  be  the  heir,  and  that  it  was,  there- 
fore, their  duty  to  give  notice  to  the  defendant  not  to  treat  the 
widow  as  the  heir.  They  did  not  do  so,  and  consequently  it  is 
urged  they  are  now  debarred  from  saying  that  Mr.  Craddock 
ought  not  to  have  paid  the  money  to  the  widow.  No  authorities 
directly  in  point  have  been  quoted  to  us,  and  we  have  been  unable 
to  find  any  exactly  in  point  ourselves. 

We  are  unable  to  accept  the  contention  put  forward  for  the 
respondent.  Mr.  Craddock  must  be  presumed  to  have  been 
aware  that  he  was  under  no  legal  obligation  to  pay  the  widow, 
or  any  one  else,  who  did  not  produce  a  certificate,  or  probate,  or 
letters  of  administration,  or  some  authority  to  collect  the  debts 
due  to  the  deceased  person,  as  under  Section  4  of  Act  VII  of  1889 
no  decree  can  be  passed  against  a  debtor  of  a  deceased  person 
for  payment  of  his  debt  to  a  person  claiming  to  be  entitled  to 
the  effects  of  the  deceased  person,  except  on  the  production  by 
the  person  claiming  of  some  sufficient  authority  under  the  section. 
Mr.  Craddock  was  under  no  obligation  to  pay  the  widow,  and 
demanded  no  authority.  Probate  was  applied  for  in  February 
1899  and  the  case  attracted  much  attention,  and  the  case  was 
before  a  Bench  of  this  Court  for  many  days  in  succession  in  the 
early  part  of  1900.  Mr.  Craddock  paid  the  Rs.  1,000  on  I9th 
March  1900,  the  judgment  of  this  Court  was  signed  19th  April 
1900,  and  probate  was  granted  on  31st  May  1900. 

It  is  hardly  conceivable  that  defendant  should  not  have  Iiad 
at  least  some  knowledge  that  there  were  disputes  regarding  the 
succession  to  Sardar  Dyal  Singh's  property,  which  should  havo 
put  him  on  his  guard,  but  ho  chose  to  pay,  more  than  a  year 
after  probate  had  been  applied  for,  to  an  unauthorized   person, 
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without  insisting  on  the  production  of  authority  to  collect  the 
debts  of  the  deceased.  Under  these  circumstances,  we  cannot 
hold  that  mere  neglect  on  the  pait  of  the  plaintiffs  to  give  notice 
of  their  claim  debars  them  from  bringing  it  now,  although  we 
think  that  neglect  is  a  good  reason  for  declining  to  give  interest, 
damages  or  even  costs  as  regards  this  item. 

We  hold,  therefore,  that  the  payment  by  Mr.  Craddock  of 
Rs.  1,000  to  the  widow  of  Sardar  Dyal  Singh  did  not  discharge 
his  debt  to  the  estate  of  the  late  (Sardar  Dyal  Singh,  and  that  a 
discharge  from  her  is  not  a  valid  discharge  of  the  claim.  We 
think,  however,  that  the  plaintiffs  ougbt  to  have  given  notice  of 
their  claim  to  the  defendant,  and  on  this  ground  we  award  the 
bare  Rs.  1,000  only,  rejecting  the  claim  for  interest  or  compensa- 
tion, and  we  further  direct  that,  as  regards  this  Rs.  1 ,000,  each 
party  shall  pay  his  own  costs. 

The  appeal  is  so  far  accepted  as  to  add  Rs.  1,000  to  the 
amount  of  the  decree  of  the  lower  Coui-t ;  each  party  to  bear  their 
own  costs  as  regards  this  sum  throughout. 

Appeal  allowed. 

No.  73. 

Before  Mr,  Justice  Reid  and  Mr.  Jub-tice  Anderson, 

BADRI  AND  OTHERS,— (DefendaxNts),— APPELLANTS, 

Versus 

UDHO  AND  OTHERS,- (Plaintiffs),— RESPONDENTS. 

Civil  Appeal  No.  338  of   1900. 

Custom— Alienation — Alienation  of  houses  by    non-proxnitto) s-'M.auzsi 
Siiuan,  Kainal  District. 

Found,  that  in  mauza  Siwan  in  the  District  of  Karnal,  nou  proprietors 
occupying  house  propeity  for  three  generations  (from  a  period  antecedent 
to  the  record  of  rischts  prohibiting  against  transfer  of  houses  was  compil- 
ed)  can  transfer  their  houses  without  the  consent  of  the  proprietors. 

Further  appeal  from  tlie  decree  of  W.  A.  B arris,  Esquire,  Bividonal 
Judge,  Delhi  Dividon,  dated  Zlst  Jonuary  1900. 
Madan  Gopal,  for  appellants. 
Sham  Lai,  for  respondents. 
The  judgment  of  the  Couit  was  delivered  by 

Reid,  J. — The  question  for  consideration  is,  whether   Nabia, 

a  non-proprietor,  whose  family  had  occupied  the  house  in  suit  for 

at  least  three  generations,  had   a  right  to  mortgage  that  house 
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admittedly   built    on    land   originally   the  property    of  the   pro- 
prietary body  of  the  village  or  town  Siwan. 

Nabia  was  a  dyer,  and,  as  above  stated,  we  are  satisfied  that 
his  family  had  occupied  the  house  in  suit  for  at  least  three 
generations.  The  facts  are  practically  on  all  fours  with  those  in 
JJdlia  and  Asa  Ram.,  Appellants y  v.  Mara  and  other s^  Respondents, 
decided  by  the  Commissioner  of  Delhi,  sitting  on  the  civil  side, 
on  the  2nd  January  1878.  It  was  then  held,  after  full  and  care- 
ful inquiry,  that  the  proprietors  had  failed  to  prove  that  Mara, 
a  non-proprietor,  was  not  entitled  to  the  materials  of  a  house 
occupied  by  his  family  for  three  generations. 

lu  Ghulam,  Mania  and  others  v.  'Sannk  and  others  the 
Divisional  Judge  of  Delhi  held,  on  the  21st  December  1895,  that 
Siwan  was  in  all  probability  "  a  village  something  like  a  town 
"  where,  in  spite  of  the  entry  in  the  record  of  rights,  a  custom 
"has  been  established  allowing  alienations  by  non-pioprietors, 
"  subject  to  the  reversionary  rights  of  the  proprietors  in  the  site 
"  and  possibly  to  abacdoned  malbah.  " 

Siwan  is  described  in  the  Gazetteer  of  the  Karnal  District 
as  a  town,  w^ith  a  population  of  about  5,000.  Although  it  has  not 
a  municipality  or  the  right  to  levy  duty  on  imports,  we  are  un- 
able to  hold  that  non-proprietors  are  on  the  footing  occupied  by 
non-proprietors  in  villages,  and  we  are  unable  to  apply  to  Nabia, 
a  non-proprietor,  who  occupied  the  house  in  suit  before  the  record 
of  rights  was  compiled,  the  prohibition  against  transfer  of  houses 
relied  on  by  the  plaintiffs-respondents. 

The  appeal  is  decreed  with  costs  of  all  Courts,  the  decree 
of  the  Court  of  first  instance  being  restored,  and  that  of  the  lower 
Appellate  Court  being  set  aside.  Ap2^Gcil  allowed. 

No.  74. 

Before  Mr,  Justice  Anderson  and  Mr.  Justice  Roherlsoiu 

TARA  SINGH  AND  OTHERS,-(DEFt:NDANTs),— 

APPELLANTS, 

Versus 

MUHAMMAD,— (Plaintiff),— RESPONDENT. 

Civil  Appeal  No.    635  of  1902. 

LimiiaVwn  Ad,  1877,  Section  4,  Explanatiu7i — Plaint  insufflcientfy 
stamped — rayment  of  requisite  court-fee  after  the  expiry  of  limitation  alloucd 
for  Uw  suit — Plaint  xohcn  liceuicd  to  ]t>ivo  been  2'>rcscntcd — Date  of  imtitntion 
<f  siiii— Civil  Procedure  Code,  1882,  Suction  51. 

A  suit  fur  in-c-cniption  was  (llotl  williiii  Lliu  prcscribotl  period  of 
liiuiLatiou.    Subscquoutly  it   was  discoverod   that  Lho    plaiiiL  hud    bocu 
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insufficiently  stamped  and  in  accordance  with  the  provisions  of  Section 
54,  Civil  Procedure  Code,  the  plaintiff  was  directed  to  supply  the 
requisite  court-fee  within  a  fixed  time.  This  order  was  complied 
with  by  the  plaintiff  at  a  time  when  the  period  of  limitation  allowed 
for  the  suit  had  expired.  The  defence  contended  that  the  sait  was 
barred  by  limitation  as  the  deficiency  in  court-fee  payable  on  the 
plaint  had  not  been  paid  up  within  the  period  of  one  year  from  the  date 
on  which  the  cause  of  action  arose. 

Held,  that  the  suit  was  not  barred.  The  date  of  the  institution 
of  the  suit  for  purposes  of  limitation  should  be  taken  from  the  date 
of  the  presentation  of  the  plaint  and  not  from  the  date  on  winch  the 
requisite  court-fee  were  subsequently  put  in. 

Jhanda  Khan  v.  Bahadur  Ali  (i),  Moti  Sahu  v.  Chhatri  Das  {^),  and 
Skinner  v,Oide  (^)  cited  and  followed. 

*  Jainti  Prasad  v.  Bachu  Singh  (*),  Amjad  All  v.    Muhammad  Israil  ("), 

Muhammad  Ahmad  v.  Muhammad  Siraj-ud-din  (^),  Durga  Singhv.  Basheshar 
Daijal  (')  and  Verilatramayya  v.  Erishnayya  (^)  dissented  from. 

Miscellaneous  further  appeal  from  the  order  of  Khan  Ahdul  Ohafur 
Khan^  Divisional  Judge,  Shalipur  Division,  dated  3rd  June  1902, 

Shib  Das,  for  appellants. 

S.  Lai,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

2lst  April  1903.  Anderson,  J. — A   question  of  limitation   arising  out   of  the 

insufficient  stamping  of  a  plaint  in  a  suit  which  should,  in  our 
opinion,  for  purposes  of  limitation,  be  regarded  as  a  pre-emption 
suit,  has  been  referred  for  decision. 

The  claim  was  for  declaration  of  pre-emption  in  reversion- 
ary rights  of  one  Lakhan,  defendant,  in  255  highas  3|-  hanals 
in  possession  of  Mussamn  at  Fateh  Bibi,  widow  of  Karm, 
with  half  share  of  a  well,  and  in  the  seventh  clause  of  the  plaint 
the  plaintiff  expresses  himself  willing  to  pay  the  market  price. 
The  suit  was  valued  at  five  times  the  revenue  assessed  on 
kheivat  land  without  allowing  anything  for  extensive  common 
land  rights — Rupees  5-10-0  only— and  the  first  Court  very  pro- 
perly directed  the  stamp  to  be  made  up  to  Rs.  JO.  This  not 
having  been  done  within  the  period  of  one  year  from  the  time 
that  the  cause  of  action  arose  the  first  Court  held  the  suit  to 
be  time-barred  and  dismissed  it.     It  cited  a  ruling  of  the  Madras 

(1)  3  P.  R,  1893.  (0  J-  L.  R.,  XX  All,  11,  F.  B. 

(2)  /.  L.  B.,  XIX  Gale,  780.  (°)  I.  L,  B.,  XXIII  All.,  423, 
(a)  I.  L.  R.,  II  All,  241,  P.C.  {')  I.  L.  R.,  XXIV  All,,  218. 
(*)  I,  L.  R.,  XV  All,  G5,  P,  B.  {')  I.  L,  B.,  XX  Mad,,  319. 


Sep.  1903.  ]  CIVIL  JUDGMENTS—No.  H  3]^ 

High  Court,  apparently  VenTiatramayya  and  others  v.  Krish- 
nayya  (i),  and  distingnished  the  case  of  Jhanda  Khan  v.  Bahadar 
All  and  others  ('^). 

The  Divisional  Judge  reversed  this  order,  holdiiDg  the  lower 
Court  had,  by  its  order  for  payment  of  the  proper  court-fees, 
admitted  that  the  deficient  court-fee  was  paid  on  account  of 
the  plaintiff's  mistake,  which  order  was  complied  with,  and 
held  the  case  was  covered  by  the  ruling  in  the  case  of  Jhanda 
Khan  v.  Bahadar  AH  and  others  (^).  That  ruling  was  passed 
on  3rd  January  almost  co-temporaneously  with  the  Full  Eench 
ruling  of  the  Allahabad  High  Court  in  the  case  Jainti 
Prasid  V.  Bachti  Singh  (^)  (10th  January  1893),  which  has 
since  been  followed  in  three  decisions  of   the   same   High  Court, 

VIZ. — 

Amjad  AH  v.  Muhammad  Israil  (^),  Muhammad  Ahmad  v. 
Muhammad  Siraj-ud-din  (^),  and  the  latest  ruling  in  Durga 
Singh  v.  Bisheshar  Dayal  and  others  (°). 

The  judgment  in  Venkatramayya  v.  Krishnayya  Q),  which 
was  pronounced  on  6th  August  1897,  was  also  not  before  this 
Court  when  deciding  the  case  of  Jhanda  Khan  v.  Bahadar  Ah' 
and  others  in  January  1892.  It  approved  the  decision  of  the 
Allahabad  High  Court  holding  (page  321)  that  no  retrospec- 
tive validity  can  be  given  to  a  document  which,  at  the  time  when 
it  was  first  presented,  was  invalid. 

The  question  to  be  considered  is  therefore  whether  it  is  the 
business  of  the  Court  under  the  circumstances  arising  in  the 
present  case  to  require  the  plaintiff  to  correct  the  valuation 
of  the  relief  sought  within  a  fixed  period  in  accordance  with 
the  provisions  of  Section  54,  Civil  Procedure  Code,  and  the 
fact  that  he  was  unable  to  do  so  within  the  period  of  limit- 
ation does  not  prevent  the  Court  from  holding  his  suit  in- 
stituted on  the  date  when  the  plaint  was  originally  presented. 
The  first  Court  held  that  because  the  plaint  had  been  filed  by 
a  pleader  there  was  less  excuse  for  the  wrong  valuation  than 
if  the  plaint  had  been  put  in  by  plaintiff  himself,  but  this 
makes  no  real  difference.  In  the  ruling  of  1893  it  is  laid  down 
that,  if  the  relief  sought  as  a  whole  has  been  undervalued, 
the  Court  can  and  must  take  action   under  Section    64,    Civil 


(0  I.  L.  R.,  XX  Mad,,  310.  (')  I.  L.  R.,  XX  All,  11,  F  B 

(-)  3  P.  R.,  1893.  (»)  I.  L.  JJ.,  XXin  AIL,  423. 

(=)  /.  L.  R.,  XV  All,  05,  F.  B.        (")  J.  L.  R.,  XXIV  All,,'2l8. 
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Procedure  Code,  and  should  require  tlie  plaintiff  to  file  the 
additional  stamp,  and  that  this  will  have  to  be  done  without 
allowing  Section  4  of  the  Limitation  Act  to  render  the  Court's 
carrying  out  its  function  a  mere  nullity.  The  reasons  given 
OD  pages  36  and  37  of  Jlianda  Khan  v.  Bahadar  All  (^)  appear 
to  us  sufficiently  cogent  and  we  see  no  good  reason  to  differ 
from  the  principles  of  that  ruling  and  to  make  a  reference 
to  a  Full  Bench.  As  the  matter  now  stands,  the  Allahabad 
High  Court  has  decided  on  the  view  it  prefers  to  take  in  such 
cases  and  holds  that  Section  4  of  the  Limitation  Act  pre- 
vents the  Court  from  allowing  locus  penitenttw  and  curing  a 
defect  in  an  incompletely  stamped  document,  and  the  Madias 
High  Court  has  approved  of  this  doctrine. 

We  are  not  aware  what  view  has  been  taken  in  Bombay 
but,  at  Calcutta,  in  the  case  of  Moti  SaJiu  v.  Ghhairi  Das  ('^), 
a  similar  view  to  that  taken  b}''  this  Court  appears  to  have 
been  maintained  since  that  judgment  was  promulgated,  as  it 
does  not  appear  to  have  been  overruled.  It  is  the  ruling  of  a 
Divisional  Bench  by  Prinsep  and  Banerji,  Judges.  The  dictum 
of  their  Lordships  of  the  Privy  Council  in  the  case  of  Skinner  v. 
Otde  (^),  quoted  on  page  38  of  J/ianda  Khan\.  Bahadar  All  (^), 
also  strikes  as  applying  by  analogy  to  the  question  now  under 
consideration.  As  at  present  advised,  we  think  there  was  no 
sufficient  reason  showai  in  the  present  case  for  not  following 
the  ruling  in  Jh'inda  Khan  v.  Bahadar  AU  and  others^  and  that 
the  Divisional  Judge's  order  directing  that  the  Court  should 
proceed  to  hear  the  case  after  its  order  as  to  payment  of  court- 
fee  had  been  complied  with  was  the  proper  order  to  pass  under 
the  circumstances  and  should  be  upheld.  We  therefore  reject 
the  appeal  and  direct  that  appellants  shall  bear  respondent's  cost 
in  this  Court. 

2^rd  April  l^OZ.  Robertson,  J.— Section    48,   Civil  Procedure   Code,    et  seq., 

provide  for  the  manner  in  which  a  suit  shall  be  instituted. 
Section  54  prescribes  how  an  insufficiently  stamped  plaint  shall 
be  dealt  with.  Is  it  anywhere  said  that  a  plaint  is  not  to  be 
considered  instituted  until  fully  stamped  ?  I  concur  in  dismips- 
ing  the  appeal. 

Appeal  dismissed. 


(0  3  P.  B.,  1893.  ("-)  /.  L.  1?..  XIX  Calc,,  ISO. 

C)  I,  L.  R.,  II  All,,  241,  P.  C. 
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Note. — The  same  i)oiiit  was  again  decided   iu   the   following 

case  :  — 

Before  Mr.  Justice  Anderson, 

RAM,— (Plaintiff)— PETITIONER, 

Versus 

TAJA  AXD  OTHERS— (Defendants),— RESPONDENTS. 

Civil  Revision  No.  288  of  1002. 

Petition  for  revision  of  the  order  of  Mir::^ri  Zafar  AH,  Additional  District 
Judge,  Shahpur,  dated  30th  December  1901. 
Shadi  Lai,  for  petitioner . 
Isliwar  Das,  for  respondents. 

The  judgment  of  the  learned  Judgd  was  as  follows  : — 
Anderson,  J.— Iu  this  cx^e  the  District  Judge  has  declined  to  hear 
an  appeal  in  a  pre-emption  suit  whicli  came  before  his  Court,  valued 
for  purposes  of  jurisdiction  at  Xqh  than  Rs.  100  (he  having  pDwers 
to  hear  such  suits}  and  which  had  been  previously  heard  and  disposed 
of  by  a  third  clasa  Munsif  and  remandad  by  this  Court. 

His  ground  for  so  declining  to  hear  it  was  that  he  discovered  that/ 
the  suit  should  have  been  stamped  in  accordance  with  a  calculation 
on  an  assessmant  of  laad  revenue  nit  less  thi,u  33  timas  5  or  8  annas 
which  would  make  tbo  suit,  for  purposes  of  jurisdiction,  beyond  the 
powers  of  a  third  cUss  Munsif.  Ha  was  also  of  opinion  that  plaintiff 
cauld  not  now  be  allovved  to  make  up  the  deficiency  and  that  he  had 
never  laid  a  valid  plaint  before  the  Court  at  all,  and  for  this  relied 
on   Section  5S2  A  of  the  Civil  Prooedure  Code. 

The  ideas  of  this  officer  as  to  the  Court's  inability  to  allow  deftcieucy 
of  c3urt-feo  to  ba  mile  up  aft3C  tha  pariol  for  limitation  for  suit 
ii.13  expired  hava  been  corrected  by  a  rec3at  raling  oC  a  Bench  of  this 
Court,  in  Civil  Appeal  635  of  1932,  in  which  it  was  decided  that  the 
rulings  of  tli3  Allahabad  High  Court  in  Jat/iii  PmsacZ  v.  Bachu  Singh  (*), 
Anijad  Ali  v.  Muhammad  Israil  (*),  Muhammad  Ahmad  v.  Muhammad 
Sii-aj'Ud-din  {^)  and  Durga  Singh  v.  Basheshar  Dayal  {*)  should  not  bo 
followed,  bat  the  Calcutta  rulings  of  M)ti  Sahu  v.  Chitri  Djs  {^)t  and 
iliri  Mohan  GhaclcsrbiUti  v.  Naim-iid-din  MiUiam'nal  ("),  and  the  ruling 
of  this  Cjurt  in  Jhanda  Khan  v.  B ihadar  Ali  (' ). 

Section  532  A  refers  to  appsals  and  has  in  ap-jlioatiou  to  a  case  like 
the  preHent.  Its  object  is  to  provide  fjr  the  validation  of  improperly 
st-impcd  appeals  presented  within  limitation. 

The  case  is  really  governed  by  Sicbio a  11  of  Act  VtL  of  1887,  to 
which,  apparently,  the  District  Jiilg^,  iu  his  anxiety  to  propound  a 
legal  conundrum,  paid  no  attention. 


Revision  Side. 


2Ul  May  J 903. 


O)  L  L.  K.,  XV  /!i?.,.(55.  (*)  L  L.  R.,  XXIV  All.,  218. 
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That  section  provides  that  an  Appellate  Court  shall  not  entertain  au 
objection  to  jurisdiction  by  reason  of  uudcr-valuatiou  of  a  suit  in  a 
Court  of  Hrst  instance,  unless  (a)  tlie  objection  ivas  taken  in  the  Court 
of  first  instance  before  the  liearing  at  which  issues  were  first  framed  ;  or 
(h)  the  2\ppel]atc  Court  is  satisfied,  for  reason  to  be  recorded  by  it  in 
writing',  that  the  suit  is  undervalued  and  that  the  under-valuation  haa 
prejudicially  affected  the  disp  isal  of  the  suit  on  its  merits. 

The  Hrst  condition  has  not  been  fulfilled,  and,  as  to  the  second,  the 
District  Judge  has  merely  noted  that,  as  the  proper  value  of  the  suit 
was  Rs.  IGO,  it  was  out  of  jurisdiction  of  a  third  class  Munsif.  He  has  Jiot 
given  any  reason  for  holding  that  the  under-valuation  of  suit  has  preju- 
dicially affected  its  disposal  on  the  merits,  but  thought  that  the  plain- 
tiff intended  to  deceive  the  Courts  and  to  evade  payment  of  duty.  The 
mistake  as  to  valuation  was  natural  enough,  and,  probably,  innocent 
enough,  as,  in  suits  of  this  sort,  the  usual  tendency  is  to  exaggerate 
the  value  so  as  to  magnify  the  importance  of  the  suit  and  gain  greater 
facilities  for  appealing.  A  third  class  Munsif,  who  was  a  Tahsildar,  was 
quite  able  to  understand  the  case. 

There  is  no  occasion,  as  suggested,  for  this  Uourt  setting  aside 
the  proceedings  of  the  Court  of  first  instanca  as  void  for  want  of  juris- 
diction. These  should  hold  good.  As  the  proper  stamp  appears  to  be 
about  Hs.  11-8-0  and  value  of  suit  over  Es.  100,  but  no  objection  to  juris- 
diction was  taken  in  Court  of  first  instance,  the  appeal  may  now  be  heard 
by  the  Divisional  Court  on  deficiency  of  court-fee  being  made  up. 

The  District  Judge's  order,  except  as  to  the  finding  that  stamp  is 
deficient  and  as  torcfc'irn  of  plaint  for  pres3ntatioa  to  a  proper  Court,  is 
to  bo  taken  as  set  aside.  Under  the  circumstances  of  the  case,  it  is  proper 
that  parties  should  each  bear  their  own  costs  m  this  Court  and  iu  the 
District  Judge's  Court      Application  allowed. 


Afi'Kt-LATK  Side, 


No.  75. 

Brfore  Mr.  Ju.stlce  Ghatterjl  and  3Ir.  Judice  Robertson. 
SANATAX  DHAllM  :SAUHA,  H0SHIAHPUR,-(PLAiNni'8), 
—APPELLANT, 

Versus 

Mi;s.SAM.\LAT   SOiJin   AND  OTHfc:[i.S,-(Di:FEXi>ANis),-- 
IIESPONDENTS. 

Civil  Appeal  No.  39  of   1900. 
Chnrifalne     trust -Oral    gijt    of    immovable    properly   creating   chmi- 
tabic  trust -Trust  of  immovahJc  propcHy-I ndian   Trust   Act,    1882,  Sect iou 
5— Locus  standi  of  third  parties  to  contest  gift. 

HH.7,. hit  agift,  of  immovable  property  creating  a  public  charitable 
(rust  d(e3  not  fall  withir.  (ho  purview  of  the  Trust  Act,  1882,  and 
that  t!.e..  r.vc  it  is  not  cs^icniial  that  it  should  be  in  writing  signt'd  br 
the  Mill'  i'v  ..f  the  trust  or  thotrustco  and  registered 
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The  invalidity  of  a  trust  is  a  matter  which  concerns  the  creator 
of.  the  trast  and  his  heirs,  creditors,  trustees  and  beneficiaries  and 
rot  those  who  are  mare  debtors  of  tha  donor  j  the  latter  can  only 
c.^nteat  the  donees'  title,  but  as  soon  a^  that  is  established  their  defence 
11^   to  tho  locus  standi  fails. 

Hfld,  also,  that  where  a  gift  does  noi,  ref|riiro  a  wrifinj^  for  irs 
validity,  and  is  upheld  by  rlio  donor  in  Court,  tldrd  parties  cannot  oou- 
t»'si  the  (lonee's  title. 

Kdlid'is  ilulliclc  V.  Kanhaija  Lai  Pundit  (')  cited. 
Further  Appeal  from  thf  decrcp  of  S.  Clifford,  K.^quiro,  in'.vUwiKtl 
Judge,  Hoshiarpur  BirLiof,,  datel  lOZ/i  Ocfoher  1H99, 

Dhnrru  Das   Siiri,  for  appellant. 

I<al  Chand,  for  respondent. 

The  judgment  of  the  Coni't  was  delivered  b}' 

Chattkrji,  J.  — This  is  a  suit  on  the  part  of  the  Sanatan  \ -"^f h  J/oip  ]  90'^. 
Dharam  Sabliaof  Hoshiarpur,  a  registered  society  under  Act  XXI 
of  18(30,  fdr  possession  of  certain  land  mortgaged  to  one  Gokal 
Chand,  by  deed  dated  2nd  May  1895,  in  the  character  of  donees 
from  the  mortgagee  under  an  oial  gift.  ^J'he  mortgagor  is  a 
.lat  widow,  and  she  and  her  reversioners  who  are  said  to  be  in 
actual  possession  of  the  land,  as  well  as  the  donor  himself,  Avere 
made  defendants.  The  first  and  the  last  did  not  defend  the  suit, 
though  the}'  were  subsequently  examined  as  witnesses,  but  the 
other  defendants  took  various  objections  to  the  claim,  one  of 
which  was  that  the  oral  gift  by  the  original  mortgagee  to  the 
society  v/as  void. 

Various  issues  were  drawn  by  the  first  Court,  which  were 
decided  by  it,  but  there  was  no  issue  nor  finding  on  the  plea 
last  mentioned.  The  Court  held  that  the  widow  mortgagor  had 
been  turned  out  and  disinherited  for  misconduct  by  her  husband 
and  could  not  effect  the  mortgage,  and  that  the  mortgage  bond 
was  void  and  not  enforceable,  though  tlie  grounds  for  this  view 
are  not  very  clearly  set  forth. 

The  plaintiffs  appealed  to  the  Divisional  Court  on  the  ques- 
tions decided  against  them,  but  the  respondents  took  the  objec- 
tion that  the  oral  gift  to  the  Sabha  was  void  and  that  plaintiifs' 
suit  was  in  consequence  bad.  The  learned  Judge  held  thai  tlu^ 
present  bond  was  included  in  a  gift  of  bonds  worth  Rs.  ir),000, 
tlu>  interest  of  which  Nvas  to  be  applied  to  sadahart  oi'  the 
charitable  distribution  of  food   to  the   needy  ;  that  it  was  a  trust 

"  (^)  l,L.R.,Xl  Calc,  121,  P.O. 
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within  the  meaning  of  Section  r5,  Act  II  of  1882  ;  that  a  trust 
created  in  respect  of  immovable  property  required  to  be  in  writing 
and  to  be  registered,  and  that  the  oral  gift  of  the  bonds  to  the 
Sabha  was  in  contravention  of  the  law  and  void.  He  accord- 
ingly dismissed  the  suit  on  this  ground. 

It  is  argued,  in  appeal  before  us,  that  no  question  of  trust 
arose  in  this  suit  as  it  was  not  one  between  the  donor  and  the 
donees  ;  that  the  donor,  Avhen  examined  in  Court,  affirmed  and 
upheld  the  gift,  and  that  the  defendants,  who  are  outsiders,  are 
incompetent  to  challenge  its  validity  wath  reference  to  the  objeois 
to  which  the  subject  of  the  gift  is  to  be  devoted.  It  is  also  argued 
that  the  Indian  Trusts  Act  has  no  application. 

There  is  no  doubt  that  the  gift,  in  so  far  as  it  relates  to  the 
bond  in  dispute,  comprises  an  interest  in  immoveble  property. 
It  is  equally  clear  that  the  gift,  as  sach,  does  not  require  a 
writing  for  its  validity,  and  that,  generally  speaking,  as  it  hns 
been  completed  to  the  utmost  of  the  donor's  power  by  delivery  of 
the  deed  to  the  donees  and  as  the  donor  has  in  Court  upheld  if, 
the  defendants  cannot  contest  the  donees'  title.  Kalidas  Mulliclc 
V.  Kanhaya  Lai  Pundit  (^). 

The  only  question  that  remains  for  consideration,  with  re- 
ference to  the  Divisional  Judge's  view,  is,  whether  the  object  of 
the  gift  being  considered  it  should  be  held  that  a  trust  was 
created  thereby,  which,  not  having  been  reduced  to  writing  and 
registered,  is  avoided  by  Section  5  of  the  Trusts  Act.  If  this 
section  invalidates  the  gift  as  well  as  the  trust,  we  apprehend 
the  defendants  can  rely  on  the  invalidity  of  the  deed  which  is 
the  plaintiffs'  sole  document  of  title. 

Now  Section  1  of  the  Indian  'J  rusts  Act  expressly  exempts 
public  or  private  religious  or  charitable  endowments  from  the 
operation  of  the  Act.  The  word  endowment  is  not  defined  in  the 
Act,  and  taking,  therefore,  its  ordinary  popular  sense,  we  think 
that  the  sum  of  Rs.  15,000,  in  which  the  present  bond  is  includ- 
ed, forms  an  endowment  from  the  proceeds  of  which  a  sadaharf 
is  to  be  maintained.  There  can  be  no  doubt  that  the  interpreta- 
tion of  the  purpose  of  the  gift  by  the  Divisional  Judge  is  correct, 
and  that  the  gift  is  for  a  public  charitable  object.  Whether  the 
trust  is  void  for  uncertainty  is  a  distinct  question.  But  we  see 
no  reason  to  think  it  so,  and  the  authorities  are  clear  that  it  is 
not.     In  our  opinion,   therefore,  the  gift   and   trust  do  not  fall 

(*)  /.  L.  R.,XICalc.,  121,  ¥,C,  " 
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within  the  purview  of  the  Trusts  Act,  and  the  Divisional  Judge 
has  eri'oneously  applied  its  provisions  to  avoid  the  gift.  This  is 
sufficient  to  dispose  of  the  appeal. 

Of  course,  in  a  case  of  voluntary  gift  or  conveyance,  the 
donor,  if  the  trust  is  void,  may  revoke  his  gift  or  resume  his 
property  if  it  is  in  his  power  to  do  so.  ]f  he  has  not  perfected 
his  gift  and  the  trust  is  inoperative,  he  cannot  be  compelled  bj- 
the  donee  to  complete  his  act.  But  if  the  donor  stands  by  the 
ii'ift,  third  parties  cannot  take  exception  to  the  title  of  the  donee 
on  fijrounds  on  which  the  donor  may  do  so  or  resume  his  gift, 
as  the  cases  already  cited  appear  to  show.  The  invalidity  of  the 
trust  is  a  matter  which  concerns  the  creator  of  the  trust  and 
his  heirs,  or  his  creditors,  or  the  trustees  and  the  beneficiaries, 
but  outsiders,  like  the  defendants,  who  are  mere  debtors  under 
the  mortgage-deed,  have  nothing  to  do  with  it.  They  can  show 
tliat  the  plaintiff,  as  donee,  has  no  title  or  ownership,  but  if  the 
title  is  established,  as  it  has  been  in  the  present  case,  their 
defence  as  to  the  locus  standi  of  the  plaintiff  fails.  The  donor 
suppoi'ts  the  gift  and  the  donees  have  possession  of  the  deed 
gifted,  and  this  is  enough  for  purposes  of  the  present  case, 
though,  perhaps,  it  would  be  prudent  for  the  former  to  draw  up 
a  written  gift  to  save  future  trouble. 

The  defence  is  a  highly  technical  one,  if  not  vexatious,  and 
in  a  case  like  this  the  Court  might  well  have  put  the  donor  to 
his  option  and  made  him  a  plaintiff  if  it  found  the  objection  well 
sustained. 

As  the  Divisional  Judge  has  not  considered  the  merits,  we 
accept  the  appeal,  reverse  his  decree  and  return  the  case  to  him 
for  a  fresh  decision  with  reference  to  the  above  remarks.  Court 
fees  on  the  petition  of  appeal  will  be  refunded  ;  other  costs  will 
abide  the  event. 
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No.  76. 

Before  Mr.  Justice  Ghatterji  and  Mr.  Justice  Rohertson. 

COATES,— (Objector),— PETITIONER, 
Bsfiiiox  Side.    \  y^rs^^g 

KASHI  RAM  AND  ANOTHER,-(nFciii  K-HornEKs),- 
HKSPONDENTS. 

Civil  Revision  No.  1476  of  1902. 

Erendion  of  decree — Attachmenl— Objections  to  attarlimcnt  di^mifsfd 
for  default— Poicej  of  Court  to  restore  such  application  to  the  file -Remedy 
of  objector— Procedure— Civil  Procedure  Code,  1882,  Seclious  lOH,  2/8,  023, 
Gi,7— Revision  in  Civil  cases—Chief  Court's  poicers  of  revision —Practice- 
Punjab  Courts  Act,  1884,  Section  70. 

Held,  that  the  procedure  prescribed  for  original  snita  by  the  Codo 
of  Civil  Procedure  does  not  apply  to  execution  proceedings  under 
Chapter  XIX,  and  accordingly  the  remedy  provided  by  Section  lOrj 
of  the  Code  is  not  open  to  an  objector  whose  objections  under  Section 
278  to  an  attachment  of  certain  property  in  execution  of  decree  owing 
to  his  absence  on  the  date  fixed  for  henring  have  been  dismissed  in 
default. 

When  a  person  making  an  application  within  Chapter  XIX  fails  to 
proseoute  it,  the  Court  must  dispose  of  it  by  dismissing  it  in  default, 
and  in  such  case  the  objector  is  only  entitled  to  make  a  fresh  appli- 
cation to  obtain  his  relief  if  he  is  not  otherwise  barred,  but  when 
such  an  application  has  been  disposed  of  on  the  merits  the  Couii 
cannot  entertain  another  of  the  similar  nature  or  can  alter  or  set  asid^; 
its  order  except  on  review  under  Section  G23,  the  provisions  of  which  do 
apply  to  such  proceedings. 

Thakar  Prashad  v.  Fahir-ulla  \^)  and  Dhonhal  Singh  v.  Phalckar 
Singh  («)  followed. 

Heldy  also  that  it  is  the  general  policy  of  the  law  and  the  usual 
practice  of  the  Superior  Courts  that  the  latter  should  interfere  on  the 
revision  side  in  the  interests  of  justice  only  in  those  cases  where  there 
is  no  other  remedy  or  the  remedy  is  cumbrous  or  expensive  and  to  refer 
the  applicant  to  it  would  be  tantamount  to  denying  him  his  relief. 

Omrao  Mirza  v.  Jones  (^)  and  Farid  Ahmad  v.  Dulari  Btbi  (*)  cited. 

Petition  for  revision  of  the  order  of  Miiza  Zofar  Ali^    Sul- Judge, 
\st  Class,  Ferozepore,  d'ltedUh  Avgiist  1902, 

Browne,  for  petitioner. 

Ishwar^Das,  for  respondents. 

(^)  I.  i.  R,  XVII  All.,  106i  P.  C.  (=)  12  C.  L.  B.,  148. 

(»)  /,  I.  R„  Xr  All.,  84,  F.  B.  {*)  I,  I.  i?.,  71  All.,  233. 
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The  judgment  of  the  Court  was  delivered  by 

CuATitiijji,  J.— Ill  this  case  the  petitioucr  filed  au  objection  ISlh  June  I90o. 
to  an  attachmeut  of  certain  property  in  execution  of  decree  by 
the  respondents  which  was  dismissed  in  default,  owing  to  his 
absence  on  the  date  fixed  for  hearing.  He  applied  for  re-admis- 
niission  of  his  application,  giving  reasons  for  his  absence  on  the 
date  of  dismissal.  The  respondent  contended  that  such  an 
application  was  not  competent,  as  it  was  not  provided  by  the 
procedure  governing  the  proceedings.  The  Court  below,  the  Sub- 
Judge  of  FeiX)zeporc,  accepted  the  contention  and  rejected  the 
application  on  the  ground  that  it  did  not  He.  The  present  applica- 
tion seeks  to  set  aside  this  order  on  the  revision  side,  under  Section 
70  (a)  and  (h). 

It  is  objected  on  the  part  of  the  respondent,  that  the 
pjtitioncr  having  another  remedy,  viz.,  by  a  regular  suit,  this 
application  ought  to  bo  dismissed.  It  is  also  argued  that  the 
order  of  the  lower  Court  is  correct. 

AVemay  say  at  the  outset  that  clause  (6)  of  Section  70  of  the 
Punjab  Courts  Act  has  no  application ;  that  clause  deals  with 
decrees,  and  the  ground  of  interference  is  that  a  point  of  law  or 
custom  is  involved  in  the  case,  but  not  points  of  procedure.  The 
order  under  revision  is  not  a  decree  under  Section  244,  Civil 
Procedure  Code,  but  was  passed  in  an  objection  case  under  Section 
278,  Civil  Procedure  Code,  and  the  point  for  consideration  is  one 
purely  of  procedure,  clause  (b)  is  thus  excluded. 

There  remains  clause  (a)  which  is  a  reproduction  with 
one  alteration  of  Section  622,  Civil  Procedure  Code,  and  the 
rulings  under  the  latter  section  are,  therefore,  applicable.  It  is 
the  general  [lolicy  of  the  law  and  the  usual  practice  of  the 
superior  Courts  that  the  latter  should  interfere  on  the  revision 
side  in  the  interest?  of  justice  only  in  those  cases  where  tljcro  it> 
no  other  remedy,  or  the  remedy  is  so  cumbrous  or  expensive 
that  to  refer  the  applicant  ta  it  is  tantamount  to  denying  him 
relief.  Hassan  AU  f^hah  v.  Sali'g  Uam  ('),  Vmrao  htirza  v. 
JofK'.s  (^),  Fariil  Ahmad  v.  Dularl  Bihi  {^). 

We  are  of  opinion,  after  due  consideration,  that  the  respond- 
«}iits'  objection  must  prevail.  It  is  obvious  that  the  application 
merely  seeks  to  set  aside  an  order  refusing  to  entertain  a  petition 
seeking  the  re-admission  of  an  objection  under  Section  278,  dismiss- 
ed in  deFault.     If  wo  accept  the  pi-esent  application,  the   petition 

<,')  1L»5  r.  n.,  IS92.  (')  V2  C.  L,U.,  14S. 

C)  1,  L.  7?.,  VI  All.r'i'^^ 
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for  re-admission  will  have  to  be  considered  on  tlie  merits,  and  if 
it  is  granted,  the  merits  of  the  original  objection  will  have  to  be 
decided.  The  unsuccessful  party  will  then  have  to  sue  to  set  aside 
the  order  thus  passed  which  will  be  subject  to  the  final  decree 
passed  in  such  suit.  It  would  shorten  proceedings  if  the  petitioner 
were  to  bring  such  a  suit  at  once,  which  will  require  a  stamp  of 
only  ten  rupees.     Sardar  Dial  Singh  v.  Beli  Eim  (i). 

The  remaining  steps  to  betaken  by  him  in  the  suit  will  be 
practically  identical  with  those  he  would  have  to  take  if  tlie 
objection  petition  were  restored,  but  the  result  would  be  mucli 
more  satisfactory.  It  is  true  that  no  inquiry  has  yet  been  made 
in  the  objection  case,  but  this  does  not  affect  the  suit.  We  think, 
therefore,  it  would  tend  to  multiplicity  of  proceedings  if  we  in- 
terfered on  the  revision  side,  and  that  this  is  not  a  case  in  which 
we  ought  to  so  interfere. 

As  the  point  of  procedure  involved  is  one  of  some  difficulty 
and  uncertainty,  we  think  it  right  for  the  guidance  of  the  sub- 
ordinate Courts  to  leave  an  expression  of  opinion  on  record  on  the 
merits  of  the  application  and  the  procedure  to  be  observed  in 
cases  of  this  kind. 

(1) .  We  hold,  following  their  Lordships  of  the  Privy  Council 
in  Thakar  PrasJiad  y.  Fakir-ullah  (^),  that  the  procedure  pre- 
scribed for  original  suits  by  the  Code  o!  Civil  Procedure  does 
not  apply  to  execution  proceedings  under  Chapter  XIX.  The 
121  sections  comprised  in  that  chapter  mostly  deal  with  pro- 
cedure peculiar  to  executions,  and  it  would  have  been  surprising 
if  the  framer  had  intended  to  apply  another  procedure  mostly 
unsuitable.  That  being  so,  the  petitioner's  application  for  re- 
admission  of  the  previous  application  dismissed  in  default  did 
not  lie.  The  petitioner  could  have  made  a  fresh  application  just 
as  decree-holders  whose  applications  are  dismissed  for  non-ap- 
pearance can  apply  again  for  execution. 

(2).  We  also  agree  with  the  Full  Bench  of  the  Allahabad 
High  Court  in  the  expression  of  opinion  contained  in  Dhouhal 
Singh  v.  Phakkir  Singh  f^),  that  where  an  applicant  does 
not  prosecute  his  application  the  Court  has  inherent  power 
to  dispose  of  it  by  dismissing  it  in  default.  It  is  not 
competent  to  a  person  making  an  application  falling  under 
Chapter  XIX  to  block  the  work  of  the  (;Ourt  by  declining  or 
neglecting  to  prosecute  it.     This  procedure  is  always  adopted  in 

(1)  51  P.  R.,  Ib97,  F.  13.         (=»)  I.  L.  K,  XVil  AIL,  llO,  V.  C. 
(8)  I.  L.  E„  XV  All.,  b-h,  F.  U. 
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applications  for  execution  proper,  and  there  is  no  reason  why  it 
should  not  be  followed  in  others. 

('6).  Similarl}'^,  we  agree  with  the  same  Full  Bench  in  holding 
that  when  sach  an  application  has  been  disposed  of  on  the  merits, 
the  Court  cannot  again  entertain  another  similar  one. 

(4).  Nor  can  the  Court  alter  or  set  aside  the  order  except  on 
review.  As  Section  623  has  a  general  application  and  is  not 
contiued  to  suits  proper,  we  think  its  provisions  may  be  held  to 
apply  to  orders  on  the  merits  passed  on  applications  falling 
within  Chapter  XIX. 

(6).  Where  a  party  making  such  an  application  fails  or 
neglects,  or  does  not  wish,  to  prosecute  it,  the  Court  ought  to 
dismiss  it  in  default,  and  the  party  may  then  make  a  fresh 
application,  if  so  advised,  if  it  is  not  otherwise  barred. 

With  these  remarks  we  dismiss  the  present  application  with 
costs. 

Application  dlitnissed. 

No.  77. 

Before  Mr.  Justice  Chatter ji  and  Mr,  Justice  Bcbertson. 

HOTI  LAL,— (Plaintiff),— APPELLANT,  j 

Ve7'sus  >  Appellate  Side. 

MUSSAMMAT  RAM  PIARI,— (Defe.ndam),—  ) 

RESPONDENT. 

Civil  x\.ppeal  No.  311  of  1900. 

Undue  iniliicncc—ViivA'iim^lni)  woman — Executiun  of  deed  by  par- 
ddna^hin  ill  favour  of  a  person  who  is,  in  relation  of  active  confidence  — Harden 
of  proof — Frctsuniption  of  a  recital  in  a  rcgisteicd  deed  as  to  receipt  of 
consideration  — Contract  Act,  1872,  Section  IG— Evidence  Act,  1872, 
Section  111 —Case  tried  without  proper  issues  being  framed — Civil  Procedure 
Code,  1882,  Section  liT—Suit  on  hand  not  legally  enforceable — Right  to 
revert  to  original  consideration. 

Plaintiff  sued  upon  u  registered  boud  purporting  to  have  bccu 
executed  by  tlio  defendajit,  a  married  purdanashin  lady  of  Delhi.  Tlio 
defeudaub  admitted  oxeeutiou,  but  pleaded  tliut  tlie  bund  was  without 
consideration  and  llctitious  for  fear  of  her  husband  who  was  addicted  to 
oxtravaganco  and  waste.  It  was  proved  tliat.  tho  defendant  was  tho 
daughter  of  plaintiff's  maternal  uncle,  and  had  been  brought  up  in 
plaintiff's  house  and  married  from  there,  and  that  in  fact  tlio  plaintiff 
was  tho  only  rotation  she  had  on  her  father's  side,  that  tho  plaintiff  held  a 
position  of  active  coufidenco  with  reference  to  her,  as  her  husband  bt'ing 
an  uubuaiooBS-liko  niuu,  she  had  to  call  in  plaintiff's  aid  in  order  to  save 
tha  family  property   from  being   wasted   which    had   been   gifted   to  her 
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by  ber  liusbaud  in  full  ownership.  Tho  boml  sued  upon  was  executed 
iu  plaiutiff's  house  at  Hathras,  and  all  tho  witnesses  and  persona  present 
lit  the  execution  were  his  servants,  defendants,  or  friends.  Tli^re  was  do 
one  to  help  the  defendant  with  advice  or  other  assistance,  her  husband 
with   whom  she  had  ail  along  continued  to  live  not  being  even  present. 

Hcld^  that  such  circunistances,  were  sufficient  to  modify  the  ordinary 
presumption  arising  out  of  a  recital  in  a  registered  bond,  "  that  when  a 
'*  bond  is  registered  and  its  execution  is  admitted  by  the  dufendant 
"  the  onus  of  proof  of  want  of  cousideration  and  of  free  consent 
'*  not  having  been  given  Avould  lie  on  the  party  seeking  to  get  out  of  its 
''  effect,"  and  that  the  onus  of  proving  good  faith,  fair  dealing,  and  full 
and  free  consent  must  be  laid  on  the  party  interested  in  upholding  the 
transaction,  and  in  the  abgeuce  of  such  proof  the  deed  must  be  declared 
as  not  binding  on  tho  executant. 

Htid^  also,    that  the    omission  to   frame  an  issue  is  uot  fatal  to  tho  trial 
vof  a  case,  especially  where  the  parties  had  gone   to   trial  well  knowing 
fKvhat  the  real  question  between   them   was,  and   had  produced   evidence 
iu  respect  thereof. 

Plaintiff's  prayer  for  an  inquiry  into  the  accounts  which  formed 
the  alleged  consideration  of  the  bond  and  decree  thereupon  refused 
under  tho  circumstances. 

Fir^l;    appeal    from    tlm   decree   of   La  la    Ohiiut    ).al,    Liisbict 
Judfje,  Delhi,  dated  23rd  Decemher  1899. 

I'tirkcr  and  Fa/al  Diu,  for  appellant. 

Madan  Gopal,  for  respondent. 

Tlie  facts  of  the  case  are  fully   tstated  in    llie  judgmcui  of  the 
Court  delivered  by 
2bth  May  \90o.  CtrATTERjr,  J. — The  material  facts   of    this  case  are  briefly 

these  :  The  defendant,  a  pardanashin  Brahmin  lady,  about  twenty- 
five  years  of  age  at  the  time  of  suit,  is  the  daughter  of  plaintiff's 
maternal  uncle.  She  was  brought  up  at  the  house  of  the  plaintiff 
and  married  from  there.  The  defendant's  husband,  PhulChand, 
is  a  resident  of  Delhi  and  was  possessed  of  some  property,  includ- 
ing one  residential  house,  situated  in  Quli  Ghasi  Kam  aud  a  garden 
at  Sadhaura  Kalan  in  the  suburbs  of  Delhi.  He  is,  however, 
alleged  to  be  a  spendthrift  wjiohas  gone  through  a  good  deal  of 
his  subsfance. 

On  4th  October  Ibya  the  defendant's  husband  sold  the  garden 
to  the  plaintiff  for  Ks.  6,000.  It  was  recited  in  the  deed  that  the 
money  was  taken  for  certain  construction  work  which  the  seller 
was  about  to  undeilake,  thoiigh  it  was  admitted  that  the  whole 
of  the  consideration  had  been  received.  From  the  recitals  it 
further  appears  that  a  portion  of  the  garden  had  been  previously 
aold  by  Phul  CJiand  to  two  persons,  JPanua  Lai  and  Ram  Sarup, 
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rtz.^  on  2lRt  Juno  1890,  and  that  it  had  been  re-conveyed  to  him 
by  the  vendees  on  1st  Jiily  following  (pages  163—165  of  the 
nrinted  i-ecord). 

On  •22nd  Febiiiaiy  1891- Phul  C hand  gifted  the  residential 
house  to  his  wife,  the  defendant,  in  full  ownership,  and  it  was 
provided  in  the  deed  that  defendant  was  at  liberty  to  make  any 
ro-constrnctions  or  repnirs  she  pleased  (pages  160 — 162).  Ho 
also,  on  the  same  date,  executed  a  deed  of  lease  in  favour  of  tl  e 
*Ionce  (page  16Hj. 

On  9rh  October  1897  the  bond  sued  upon  was  execnted  by 
I  lie  defendant  and  duly  registered.  It  is  for  Rs,  10,000  (ten 
thousand),  and  recites  that  the  money  had  been  spent  in  coiistrnct- 
ing  a  house  in  the  city  of  Delhi.  The  witnesses  were  8alig  Ram, 
Khaggu  Mai  Path'}!:,  and  Gurdial,  ip\{imt\E*s  gomashta.  Both  the 
execution  and  registration  took  place  at  plaintiff's  honse  at 
Hathras  and  Phnl  Chand  apparently  was  not  present  at  the  time. 
Interest  is  payable  under  the  deed  at  3  per  cent,  per  annum. 

On  1st  August  1899  the  present  suit  was  filed  for  Rs.  lO^i^OO 
principal  and  interest  on  the  bond. 

The  defendant  in  her  defence  admitted  execution,  but 
pleaded  that  the  bond  was  without  consideration  and  fictitious 
for  fear  of  her  husband  who  was  addicted  to  extravagance  and 
waste,  and  that  some  money  had  undoubtedly  been  advanced  by 
the  plaintiff  to  her,  in  lieu  of  which  a  garden  called  Chatia  had 
heon  sold  to  him. 

The  plaintiff's  replication  was  that  he  paid  Us.  6,000  in  cash 
lo  the  defendant's  husband  for  ihc  garden,  thai  the  money  w\as 
applied  to  certain  purposes  which  he  did  not  know,  and  not  to 
building  the  house  at  Delhi,  for  which  he  had  advanced  all  the 
funds  from  his  own  pocket,  and  that  the  bond  wn?^    not  fictitious. 

The  issues  drawn  were  — 

(1).    Did  full  consideration  for  the  bond  pass  from  plaintiff 

to  defendant  P 
(2).     To  what  relief  is  ]»laintitt'  entitled  'r 

The  first  Court  held  that  plaintiff,  by  reason  ol  his  near 
ivhvtionship  and  of  Phul  Chand's  wasteful  character,  was  im- 
plicitly trusted  by  the  defendant ;  that  he  got  the  garden 
transferred  to  himself  in  order  that  he  might  fui'nish  funds  for 
the  re-building  of  the  rcsidentiai  house  al^  Delhi,  and  did  not 
pay  cash  to    Phul    Chan  I,  that  he    poii-ionally    and  lh.i'.>ugh  hin 
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relation  Khaggu  Mai  arranged  for  the  building  of  the  house  and 
supplied  the  money  and  the  materials  ;  that  there  Avas  no  good 
proof  as  to  what  was  actually  spent  on  the  house  beyond  what 
plaintiff  chose  to  enter  in  his  books  ;  that  the  bond  was  obtained 
from  defendant  Avithout  her  husband's  knowledge  and  in  his 
absence,  at  plaintiff's  own  house  at  Hathras,  and  is  valueles.*:, 
and  that  plaintiff  had  received  at  least  Rs.  6,000  by  the  sale 
of  the  garden,  if  not  Hs.  8,000,  for  which  snm  he  subsequently 
sold  it,  and  that  it  w^as  not  established  thnt  the  defendant 
received  the  benefit  of  a  larger  sum  by  the  buildinQ'  of  the  house. 
He  therefore  dismissed  the  suit. 

It  is  complained  by  the  appellant  lirst  of  all  that  there 
should  have  been  a  separate  issue  as  to  the  payment  of  the 
consideration  for  the  sale  of  the  garden,  and  that  the  omission 
has  seriously  prejudiced  him,  inasmuch  as  he  did  not,  in 
consequence,  prodace  all  his  evidence  to  show  the  full  payment 
in  cash.  We  shall  presently  advert  to  the  evidence  produced  by 
the  appellant  and  discuss  the  finding  of  the  lower  Court  on  this 
point  which  is  challenged  by  appellant,  but  we  do  not  think 
that  a  substantial  prejudice  on  the  ground  urged  has  been  made 
out.  The  true  issue  as  to  consideration  in  the  case  Avas  whether 
any,  and  if  so  what,  consideration  was  receiv^ed  by  the  defendant, 
she  having  wholly  denied  receipt  of  consideration.  The  pay- 
ment of  Rs.  6,000  in  cash  as  the  purchase  money  of  the  garden 
was  asserted  by  plaintiff  and  denied  by  the  defendant,  who 
stated  that  the  amount  was  left  with  plaintiff  and  that  he 
furnished  the  funds  for  building  the  residential  house  out  of  it. 
I^he  dispute  thus  took  the  form  vvhether  the  consideration 
money  for  the  bond,  which  plaintiff  admitted  Avas  advanced 
for  building  the  house,  was  advanced  from  plaintiff's  cwn  pocket 
as  a  loan,  or  out  of  the  deposit.  The  issue  as  to  the  payment 
of  the  purchase  money  of  the  garden  was  thus  subsidiary  to  the 
main  one,  and,  though  the  matter  might  have  been  put  distinctly 
in  the  issne  framed  as  to  consideration  of  the  bond  or  in  a 
separate  one,  the  plaintiff  cannot  be  said  to  have  been  in  the  least 
prejudiced  by  the  omission.  The  defendant  distinctly  pleaded 
the  point  from  the  outset  and  plaintiff's  statement  was  taken  on  it 
He,  therefore  f  ally  knew  what  defendant's  line  of  defence  was. 
He  himself  deposed  on  oath  and  gaAC  all  the  particulars  about 
the  payment  of  Rs.  6,000,  including  the  names  of  the  persons 
present  at  the  time,  and  referred  to  the  entries  in  his  books 
regarding  this  sum,  as  to  which  ho  also  examined  Gurdial,  his 
gomashta.     From  his  atattement  it  appears   that  the  only  persona 
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present  at  the  payirent  ^oyq  himself,  Khaggu  Mai  who  is  dead, 
Mussaniniat  liam  Piari,  defendant,  who  denies  it  and  Phul 
Chand  who  has  not  been  examined,  though  he  was  present 
in  Court  throughout.  As  to  the  books,  it  appears  from  plaintiff's 
and  CJurdial's  evidence  that  the  purchase-money  of  tlie  garden 
was  paid  out  of  plaintiff's  private  funds  and  that,  beyond  a 
single  ciedit  and  debit  enti-y  nothing  about  the  sum  can  bo 
'.raced  in  the  account  books  of  the  shop.  Further,  plaintiff 
admits  thai  he  keeps  no  account  of  the  money  he  spends  out 
of  his  own  custody.  T'r.ns  it  is  absolutely  clear  that  there  are 
no  witnesses  to  the  payment  whom  he  could  have  examined  had 
(here  been  a  separate  issue  on  this  head  that  his  shop  books 
Ihrow  no  light  on  it,  and  that  he  has  got  no  others.  All  the 
evidence  that  could  have  been  given  has  been  given,  except  that 
Phul  Chand  has  not  been  questioned,  which  is  not  due  to  the 
issue  not  having  been  framed.  In  Mu^snminat  \iitna  v.  Syad 
I'uzl  Rub  Q)f  in  which  no  issues  had  been  actually  drawn,  but  the 
parties  nevertheless  knewMvhat  they  respectively  had  to  prove  and 
had  produced  their  evidence  accordingly,  their  Lordships  of  the 
Privy  Council  held  that  there  was  no  reason  for  interference  on 
this  ground.  See  also  their  Lordships'  observations  in  Suorjomonee 
Dayee  v.  Suddannnd  Mohapatter  C*).  This  is  a  much  strongei' 
.^ase  in  which  the  Court  has  really  committed  no  mistake,  and 
we  consider  that  a  remand  for  a  fresh  inrpiiry  on  such  an  issue 
(•annot  be  claimed  as  of  right  by  the  appellant  and  is  not  neces- 
sary for  the  ends  of  justice.  It  would  merely  lead  to  the  pro- 
duction of  false  evidence.  The  issue  should  also  have  expressly 
raised  the  question  whether  defendant  gave  her  free  consent  to 
the  bond  which  defendant  denied,  but  we  shall  advert  to  this 
matter  later  on  in  the  judgment. 

At  this  place  we  might  conveniently  discuss  the  finding  of  the 
lower  Coart  as  to  the  payment  of  the  consideration  for  the  sale 
of  the  garden.  We  are  of  opinion,  for  the  reasons  given  below, 
that  the  plaintiff  has  failed  to  prove  that  he  paid  cash,  and  that 
the  money  was  in  all  probability  kept  as  a  de])Osit  with  him  to 
1)6  drawn  upon  for  i-e-building  the  residential  house. 

In  the  first  place  there  is  no  proof  of  it  except  the  plaintiff's 
own  statement,  which  is  not  of  much  value,  and  the  recital  in 
the  deed  and  the  admission  of  Phul  Chand  befoi-e  the  Sub- 
Registrar.  Phul  Chand  has  not  been  examin(>d  as  a  wiinoas 
in  the  case  or  as  mukhtar  of  defendant   as  to   the  facts  of   the 
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dealings  between  the  parties,  though  he   and  not  defendant  must 
have  been  the  person  who  received   most   of  the   money   alleged 
to  have  been  lent  by  the  plaintiff.     There   is   a   brief   statement 
of  his  in  the  vernacular  on  6th   October  1899  (see  page  8   or   the 
printed  record)  which  has   no  counterpart  in  the  English   record. 
It  is  difficult  to  say   whether   Phul    Chand    refers  in   it   to   the 
accounts  or  the  letters,  the  point   being   hotly   disputed   by   the 
parties.     We  incline,  on  the  whole,    to  the  view   that   his  state- 
ment refers  to  the  correspondence    and  not  to  the   accounts,   but 
even  on  the  latter  view  it  is    too  brief  to  be   of   any   value.     The 
entries    in    plaintif^'s    book     nie     not   only    unsatisfactory,    as 
proof  of  payment,  but  practically    indicate  that   no   actual   pay- 
ment was  made.     The  item  was    not   advanced    from    the   sho]^ 
from  which  the  small  sums  which  go  to   make  up   the   considera- 
tion of  the  bond  were  advanced,  but  weie   paid  ci.t  of  Lis  piivatc 
funds-     It  is  significant   that   plaintiff   has   no   accounts   of   his 
private  funds      The  sum  of  Rs.  6,000   was  crc-dited  to  the  plaint- 
iff's name  on  Assoj  Sudi  5th,  1950,   and   withdrawn  the  same  day 
with    Rs.  39  on    account   of   expenses.     The   credit   came   from 
plaintiff's  private  funds    and  had  to  be   shewn    in    the   books  in 
order  to  allow  of  the  witlidrawal  of   such  a  sum  for  payment  to 
Phul  Chand  on  accoant    of   purchase   money.     Had    the   money 
been  taken  out  of  the   ordinary  balance  of  the  shop  there   might 
liave  been  some  ground  for   maintaining   that  the   payment    was 
actually  made.     This  is  not  the  case,   but  it  is   brought    in   from 
the  plaintiff's  private  purse  as  to  which  there  is  no  account  and 
all  further  inquiry  is  thus    barred.     This  is  precisely  the  form   a 
fictitious  entry  Avould  take.     There  is  also    no    cogent    reason  on 
the  record  why  plaintiff  should  have    a    private    fund,    he    being 
the  solo  owner  of   his  shop-businoss,  nor  wh}^  if    ho   has   one,    it 
should  not  have  an  account  show^ing  its  real    state  with  reference 
to  the  debits    and  credits. 

F'nrther,  the  money  is  shown  in  the  book  entry  already 
referred  to  to  be  payable  at  the  time  of  registration.  Plaint- 
iff, however,  says  he  paid  it  privately  to  Phul  Chand  just 
before  registration,  without,  apparently,  taking  a  receipt 
from  him  for  none  is  produced  nor  stated  to  be  existine- 
even  in  the  argument  before  us.  Considering  that  he  was 
a  near  relation  and  was  actively  advising  Phul  Chand  and 
the  defendant  as  to  dealing  with  their  property  plaintiff  might 
easily  have  anticipated  an  objection  of  the  present  nature,  viz., 
thfi>t  the  deed    was   executed   without    considei'ation  and  taken 
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8fco[)s  to  secure  unimpeacbable  evidence  as  to  the  payment.  As 
tlie  uioiiey  was  to  be  paid  iu  lump  and  liad  not  been  already 
received  in  small  sums,  there  is  ]io  reason  why  it  was  not  paid 
before  the  registering  officer.  PJaintill  is  a  shrewd  man  of 
busiuess  as  is  sliown  by  his  dealings  and  accounts  and  by  the 
lact  that  he  has  carefully  kept  the  correspondenee  with  the 
tiefendant  her  husband  since  1892  ;  so  he  was  not  likely  tu  lose 
ail  opportunity  to  make  the  bond  fide  nature  of  his  purchase  and 
the  full  payment  of  the  purchase  money  beyond  question,  and 
could  not  have  paid  Phul  Chand  privately  under  these  circum- 
stances, as  a  short  time  later  the  payment  could  be  made  before 
the  Sub-Rsgistrar.  it  also  appears  that  plaintiff  did  not  get 
authorization  from  Phul  Chand  to  take  the  deed  from  the  Keg- 
istration  Othce,  but  allowed  it  to  remain  with  him,  for  a  post-card 
of  28th  October"  lS9o,  printed  at  page  37,  shows  that  Phul 
Chand  had  taken  it  out  of  the  Registration  Office.  This  agrees 
with  the  theory  that  the  purchase  money  had  not  been  paid  for 
though  there  might  be  trust  between  him  and  the  plaintill  owing 
to  relationship  ;  such  a  want  of  caution  would  not  be  in  keeping 
with  plaintiff's  shrewd  business-like  instincts.  Moreover,  the 
tone  and  language  of  some  of  the  letters  which  passed  between 
plaintiff  on  one  side,  and  Phul  Chand  and  his  wife  on  the  other, 
seem  to  indicate  that  the  latter  were  drawing  on  their  own  funds 
in  plaintiff's  hands  rather  than  borrowing  from  him ;  see  letters 
at  pages  29,  30,  24,  89,  104.  Lastly,  the  deed  of  sale  itself 
recites  that  the  sale  was  effected  for  the  purpose  of  construction, 
and  it  is  much  more  likely  that  in  such  a  case  the  money  would 
be  left  in  the  hands  of  the  plaintiff  and  not  given  to  a  careless 
spendthrift  like  Phul  Chand.  These  considerations  far  outweigh 
the  presumption  dedueiblc  from  Phul  Chand's  admission  of 
receipt  in  the  deed  of  sale. 

We  hold,  therefore,  agreeing  with  the  lower  Court  that  the 
consideration  money  of  the  sale  did  nt)t  pass  to  the  seller  Phul 
Ohand,  but  remained  with  plaintiff  for  the  purpose  of  being  laid 
out  in  re-building  the  residential  house 

Wo  come  now  to  the  question  of  the  binding  nature  of  the 
bond  sued  upon.  It  is  registered  and  its  execution  is  admitted 
by  the  defendant.  Ordinarily,  therefore,  the  onus  of  proof  of 
want  of  consideration  and  of  free  consent  not  having  been  given, 
would  lie  on  her,  But  there  are  special  circumstancea  which 
modify  the  operation  of  the  above  rule.     The  defendant  is  a 
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young  lady  who  does  not  come  out  in  public,  and  is  tLercfoic  a 
pardanashln ;  slie  knows  Nagri,  but  there  is  no  satisfactory 
evidence  as  to  the  extent  of  her  education.  The  plaintiff  was  a 
very  near  relation  of  hers,  in  fact  tlie  only  one  she  had  on  her 
father's  side,  and  she  had  been  brought  up  in  plaintiff's  house 
and  married  from  there.  The  plaintiff  held  a  position  of  active 
confidence  with  reference  to  her,  as  her  husband  being  of  an  un- 
steady character,  she  had  to  exert  herself,  and  to  call  in  plaintiff's 
aid,  in  order  to  save  the  family  property  from  Avaste.  She  leaned 
entirely  on  him  and  trusted  him  to  the  fullest  extent.  He  had, 
therefore,  every  ground  for  possessing  a  commanding  influence 
over  her.  Add  to  this  the  bond  was  executed  at  Hathras  in 
plaintiff's  house,  and  all  the  witnesses  and  persons  present  at  the 
execution  were  his  servants,  dependents  or  friends.  There  was 
no  one  to  help  the  defendant  with  advice  or  other  assistance  and 
her  husband,  with  whom  she  has  all  along  continued  to  live,  was 
not  present.  The  plaintiff  thus  was  in  a  position  to  completely  domi- 
nate her  will  and  she  was  powerless  to  resist  him.  Under  these 
circumstances  the  strictest  proof  of  good  faith  and  fair  dealing  is 
necessary  before  defendant's  free  consent  can  be  predicated. 
This  is  wholly  wanting  in  our  opinion,  and  this  is  the  view  of 
the  Court  below  as  well.  The  defendant  says  she  understood 
from  plaintiff  that  the  bond  was  for  Rs.  5,000,  and  that 
plaintiff*  told  her  that  it  was  being  executed  for  form's  sake  to 
protect  her  property  from  the  extravagance  of  her  husband,  and 
that  he  had  no  intention  whatever  of  enforcing  it.  She  also  says 
that  she  was  forbidden  to  mention  the  subject  to  her  husband. 
Her  statements  are,  of  course,  interested  and  must  bo  received 
with  caution,  but  on  the  whole  they  accord  more  with  probability 
than  plaintiff's  evidence.  Plaintiff's  witnesses  try  to  show  that 
defendant  understood  the  accounts,  but  we  consider  their  evi- 
dence worthless.  There  is  no  independent  or  trustworthy  person 
to  depose  to  the  fact,  and  we  do  not  believe  that  the  defendant 
had  an  account  book  by  her  which  she  compared  with  plaintift''s 
books.  She  was  not  questioned  about  this  book,  and  no  attempt 
was  made  to  compel  its  production.  That  Phul  Chand  was  not 
informed  of  the  execution  of  the  bond  is  probably  true,  as  the 
very  act  of  the  plaintiff  in  getting  it  executed  and  registered  at 
Hathras,  instead  of  Delhi,  and  not  asking  Phul  Chand  to  be 
present,  seems  to  support  defendant's  statement.  In  the  corre- 
spondence there  is  no  reference  to  the  bond.  The  absence  of  the 
husband  has  a  sinister  significance.  He  appears  not  to  have 
resisted  plaintiff's  proposals  before  and  gifted  the  house  to  defend- 
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nnt,  at  his  instance,  wifchaafc  objection.  The  bailcling  of  the 
house  is  said  to  liavo  been  done  by  Phul  Chand  and  most  of  the 
niouey  remitted  to  him.  He,  therefore,  knew  all  about  the 
acconut  if  any  one  on  defendant's  side  did,  and  it  is  difficult  to 
^co  why  plaintiff  chose  to  take  a  bond  from  defendant  alone  for 
he.  money  and  to  get  it  executed  in  this  fashion.  Did  he 
anticipate  resistance  from  Phul  Chand  and  asvkward  references 
to  the  consideration  money  for  the  sale  of  the  garden  ?  At  any 
rate  plaintiff  was  bound  to  explain  the  very  peculiar  nature  of 
lus  act  and  the  absence  of  the  husband  at  the  execution  of  the 
bond,  and  he  has  not  attempted  to  do  so.  The  principles  laid 
ilown  by  the  Courts  in  this  country  and  their  Lordships  of  the 
Privy  Council  as  regards  contracts  made  with  pardnnasMn  ladies 
appear  to  us  to  be  applicable  to  this  case.  So  also  the  provisions 
of  Sections  16  (2)  and  (8)  of  the  Contract  Act  and  Section  11 1 
f  the  Evidence  Act.  There  is  no  evidence  to  show  that  Mus- 
sammat  Ram  Piari  understood  and  realized  that  in  making  the 
bond  that  she  was  undertaking  a  personal  liability  for  the  sum 
I  Rs.  10,000,  with  the  consequence  that  the  residential  house  at 
Delhi  which  she  had  obtained  as  a  gift  from  her  husband  as  a 
protection  against  his  improvident  acts,  was  liable  to  be  sold  for 
the  sum  secured  by  the  bond,  that  is  to  say,  for  the  alleged  cost 
of  re-building  it.  We  assume  it  to  be  beyond  question  that  she 
possessed  sufficient  education  and  intelligence  to  understand  the 
language  of  the  bond  if  it  had  been  honestly  explained  to  her. 
But  there  is  no  reliable  evidence  that  this  was  done.  The  prob- 
abilities are  exceedingly  strong  that  she  would  not  have  con- 
sented to  any  arrangement. which  would  have  rendered  the  gift 
of  her  husband  nugatory  and  placed  tlie  house  she  obtained  in 
this  way  at  the  absolute  disposal  of  her  cousin,  and  also  that  she 
would  not  have  agreed  to  any  scheme  of  re-construction,  the 
cost  of  which  would  have  materially  exceeded  the  sum  that  was 
available  for  the  purpose.  There  is  no  trace  of  the  sum  of 
Rs.  6,000  in  the  account  on  which  the  bond  is  based,  and  on  plaint- 
iff's statement  of  the  case  there  could  bo  rone,  but  as  we  have 
found,  in  concurrence  with  the  lower  Court,  that  plaintiff  had 
the  money  in  deposit  with  him,  we  must  also  hold  that  in  getting 
Mussammat  Ram  Piari  to  give  him  a  bond  on  an  account  in 
which  she  had  not  received  credit  for  it  plaintiff  grossly  over- 
•  iched  his  cousin  and  betrayed  the  trust  she  reposed  in  him.  This 
fact  alone  is  suflicient  to  vitiate  the  bond  and  to  show  that  defend- 
ant's free  consent  was  not  given  to  it.  It  is  unnecessary  to  enlarge 
more  on  this  point.     The  case  is  to  some  extent  analogous  1o  tlmt 
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oiShamSaundar  Lai  v.  Aclihan  Kunicar  (^),dec\ded  by  their 
Lordships  of  the  Privy  Council,  Ourfindinf?  is  that  defendant's 
oonsent  was  not  freely  given  to  the  hand,  and  that  the  bond  is 
not  bindino^  on  her. 

Wo  have  nsed  the  word  pardanash'n  with  respect  to  the 
defendant  in  onr  judgment,  thongh  it  does  not  appear  in* the 
judgment  of  the  lower  Court,  because,  having  regard  to  the  caste 
and  station  in  life  of  the  parties  and  the  fact  that  the  defendant 
was  examined  by  commission,  there  can  be  no  doubt  that  she  does 
not  appear  in  public.  Respondent's  counsel  claimed  that  the 
rules  in  respect  of  such  women  are  applicable  to  her  and  this  was 
not  seriously  disputed  by  appellant's  counsel.  As  already  stated 
the  lower  Court  did  not  frame  an  issue  which  was  sufficiently 
comprehensive  in  language,  but  it  was  well  known  to  plaintiff 
what  he  had  to  prove  and  he  has  adduced  all  the  proof  available 
to  him  as  to  correctness  of  his  accounts  and  to  their  having  been 
explained  to  the  defendant  and  compared  by  her  with  the  entries 
in  her  own  book.  The  lower  Court  mates  use  of  most  of  the  argu- 
ments usually  applied  to  such  women,  and  finds  that  the  deed  was 
void,  because  defandant  was  entirely  in  plaintiff's  hands  and  was 
his  helpless  dupe.  No  objection  was  taken  in  the  argument  to 
this  mode  of  treatment  of  the  case,  and  it  was  obvious  from  the 
facts  tshat  it  could  be  properly  decided  only  in  that  way.  AVe 
hold  accordingly,  on  the  authority  already  cited,  that  the  defect 
in  the  issue  framed  in  the  lower  Court  in  this  respect  also  has 
occasioned  no  prejudice  and  that  the  record  is  sufficient  for  the 
proper  disposal  of  the  question  of  free  consent. 

Appellant's  counsel  asks  us,  if  we  are  unable  to  accept  the 
bond  as  it  stands,  to  give  him  an  opportunity  of  proving  his  case 
on  the  accounts  which,  he  says,  have  not  been  gone  into  by  an 
expert.  We  have  already  over  ruled  his  pray'er  in  respect  of  a 
further  inquiry  into  the  question  whether  Rs.  6,000  on  account 
of  the  purchase  money  of  the  garden  was  paid  in  cash.  As  i  e- 
gards  his  present  prayer,  we  have,  after  taking  time  to  considei- 
our  judgment,  come  to  ihe  conclusion  that  it  should  not  be  allowed. 
The  suit  is  not  on  the  accounts  v/hich  were  with  Phul  Chand  and 
not  with  the  defendant,  though  she  doubtless  benefited  by  the  ex- 
penditure on  the  re-building  of  the  residential  house.  But  her 
liability  rests  merely  on  the  bond  wdiich  w^as  taken  as  a  sort  of 
collateral  security  for  the  dealings  on  the  accounts,  for  the  bond 
does  not  appear  therein,  nor  are  they  closed  from  its  date.     If  the 
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bund  is  valueless  as  a  document  creating  liability  the  case  against 
the  defendant  fails  altogether.  Even  if  we  assame  that  there  was 
originally  an  implied  nnderstanding  that  defendant  would  be 
liable  on  the  accounts  plaintiff  could  not  proceed  h gainst  her  on 
that  basis  without  a  substantial  amendment  of  the  plaint.  No 
leave  to  amend  was  applied  for  in  the  lower  Court  or  was  granted 
by  it,  and  we  do  not  think,  under  the  circumstances,  we  should 
grant  it  now.  Plaintiff  has  not  acted  above  board,  and  he  has 
attempted  to  over-reach  defendant.  He  did  not  give  her  credit 
for  Ks.  6,000  in  his  hands,  and  it  is  even  a  question  whether, 
under  all  the  circumstances,  he  should  not  be  held  accountable  to 
defendant  and  her  husband  for  the  profit  of  Rs.  2,000  he  made 
by  the  sale  of  the  garden.  However  this  may  be,  there  is  no  equit- 
able reason  on-  which  he  can  ask  to  be  allowed  to  change  his 
ground  of  suit.  It  is  not  even  a  case  in  which  Mussammat  Ram 
Piary  is  seeking  to  set  aside  her  bond.  She  is  merely  a  defendant, 
and  the  suit  on  the  bond  has  failed.  Plaintiff  must,  we  think,  bo 
relegated  to  such  remedies,  if  any,  that  he  may  have  on  the 
accounts  in  a  separate  suit, 

The  appeal  is  dismissed  with  costs. 

Appeal  did'Dusded. 


No.  78. 

Before  Mr.  Justice  Chatlerji  and  Mr.  Justice  Robertson. 

CHAND  MAL  AND  ANOTHER,— (DefekdAiNts),— 

APPELLANTS, 

Versus 

GANGA  UAM  AND  ANOTHEK.-CPlalnthfs),  -- 
RESPONDENTS. 

Civil  Appeal  No.  17  of  1900. 

VailncrshiiJ—lJitssolution  oj  parinership — Liabililij  of  retired  paitner 
fur  Jells  co7iiiac(cd  af(cr  ditisolution—Conlruct  Act,  1872,  Sections  245, 
2G4. 

Held,  that  when  it  in  sougliL  Lo  charge  a  party  with  liiibiliLy  an  a  partuor 
many  years  after  tbo  dissolaiion  of  tlio  i)artuerthip  by  a  person  ^vlio 
has  had  uo  dealings  with  tho  original  linn  prior  to  its  dissolution,  and 
was  not  evou  aware  that  the  party  sought  to  bo  charged  was  a  partuor  ther©- 
in,  and  Avhero  notices  of  tho  dissolution  wore  given  to  the  arlia  of  tho  firm, 
;iud  there  was  nothing  to  show  any  attempt  at  concealment  of  tho 
change  in  the  constitution  of  the  tirui,  tho  mere  fact  that  tho  contintiiuir 


ArrELLAiis  Side, 
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partoer  was  allowed  to  carry  on  busioess  in  the  old  fiim's  name,  which 
did  not  disuloee  the  identity  of  the  retired  partner  or  the  maintenance  of 
a  joint  responsibility  in  a  specific  contract,  would  not  render  the  retired 
partner  liable  to  such  person  for  debts  contracted  by  the  firm  long  after 
his  retii-emeut  therefrom. 

Section  264  of  the  Contract  Act  does  not  cover  the  case  of  a  person 
dealing  with  a  tirm  for  the  first  time  after  a  change  from  its  oringiaal 
constitution,  so  as  to  make  a  partner  who  had  already  retired  liable. 

Chundee  Cham  Dutt  \.  Eduljee  Coivasjee  Bijnee  ('),  Mohori  Bibce  v, 
Dharinodas  Ghose  ("),  Eampal  Singh  v.  Balbhaddar  Singh  (^),  Diclcinson  v. 
Valpxj  (*),  In  TO  Fraser,  Central   Bank  of  London,    ex-parte  (^),  Newsome   v. 


Coles  i'^),    Scarf  V.   Jardine    ('),   Carter  v.    Whalleij  (^),   Ramasamix.   Kadar 
Bibi   O,  and  Bullen  v.  Sharp  (^"j  referred  to. 

First  appeal  frovi  the  decree    of   S.    Clifford,    Esquire,   Divisional 
Judge,  Hoshiarpur  Division,  dated  Wth  Decemler  1899. 

Grey  and  Gour,  for  appellants. 

Isliwar  Das,  for  respondents. 

The  facts  of  the  case  are  fully  stated  in  the  judgment   ui  Iho 
Court  delivered  by 

loth  May  1903.  Robrktson,  J.-— The  facts   of   this   case   may   be   first   very 

briefly  set  out. 

The^defendant  is  one  Dhanrup  Mai,  of  the  firm  of  Rughnath 
Das  Hamir  Mai,  of  Hoshiarpur,  who  had  charge  of  the  Hoshiar- 
pur Treasury.  The  plaintiff  in  this  suit  and  the  plaintiffs  in  the 
other  connected  cases  are  persons  who  have  had  dealings  with 
the  firm  at  Hoshiarpur,  by  way  of  deposit  and  withdrawal  and 
the  like. 

At  the  opening  of  the  hearing,  we  were  requested  by  both 
sides  to  send  for  certain  records  of  the  Hoshiarpur  Treasury  from 
the  Deputy  Commissioner's  Office,  and  we  have  done  so.  It  ap- 
pears that  one  Lala  Gulab  Chand  accompanied  the  British  forces 
in  the  campaign  of  18i6,  and  as  a  reward,  was  given  charge  of  the 
treasuries  of  Jullundur,  Hoshiarpur  and  Kangra,  and  afterwards 
Peshawar  also.  Gulab  Chand  not  being  very  wealthy,  he  called  in 
the  aid  of  a  relative,  Hamir  Mai  of  Ajmere,  who  was  said  to  be 
very  wealthy  and  who  joined  with  him  getting  a  three-fourth 
share,  Gulab  Chaud  only  retaining  a  one-fourth  share  of  the  busi- 
ness. Gulab  Chand  died  in  1852.  Hamir  Mai's  firm  took  over  the 
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business,  paying  compensation  to  Gulab  Chand's  miner  son. 
Haniir  Mii\,  who  appears  to  have  been  the  sole  owner  of  "  tiamir 
Mai  llughnath  Das  "  at  that  time,  died  in  1855,  leaving  three  sons 
—(1)  Dhiraj  Mai,  (2)  Chaudan  Mai,  (3)  Chand  Mai.  Dhiraj  Mai 
has  died  leaving  two  sons,  Kanak  Mai  and  Dhanrup  Mai,  and 
Chandau  Mai  died  without  is«?ue,  after  adopting  Dhanrup  Mai 
his   nephew.     The  proprietors  of    the  firm  were  thus   Chand  Mai,  ' 

Hamir  Mai's  youngest  son,  and  his  two  nephews,  Dhanrujo  Mai 
and  Kanak  Mai.  According  to  a  statement  on  the  file  recorded 
by  Gulab  Chand's  son,  Sair  Mai,  these  three  were  at  variance,  but 
in  1S77  came  to  an  amicable  agreement  for  the  dissolution  of  the 
partnership,  and  the  partnership  was  in  fact  dissolved  at  the  end 
of  L877.  Dhanrup  Mai  then  wrote  to  the  Deputy  Commissioner 
of  Hoshiarpuv,  stating  that  the  firm  had  been  dissolved,  and 
asking  that  the  responsibilities  and  charges  of  the  various 
treasuries  might  be  separated  ofi  in  the  same  manner  as  tho 
l)anking  business  had  been  separated  off.  The  Deputy  Commis- 
sioner wrote  an  endorsement  on  this  saying  that  responsibility 
must  remain  joint,  or  an  application  be  made  to  resign  the  office. 
Chand  Mai  and  Kanak  Mai  petitioned  the  Commissioner  of 
Jullundur  to  the  same  effect,  stating  that  the  business  had  been 
separated,  but  that  the  responsibility  as  regards  the  treasuries 
would  remain  joint  until  sanction  was  given  to  separation.  The 
Commissioner  on  this  passed  an  order,  of  which  a  copy  was  sent 
to  the  Deputy  Commissioner  of  Hoshiarpur,  with  a  copy  of  Chand 
Mai  and  Kanak  Mai's  letter  to  him,  in  which  he  said  "  you  will 
"  see  that  there  is  no  division  of  interests  or  responsibilities 
"  permitted.  Only  one  treasurer  for  the  Division  will  be  recognis- 
ed. "  An  agreement  was  then  written  and  executed,  as  between 
the  parties,  on  24th  April  1 878,  in  which  they  agreed  to  be  joint- 
ly responsible  to  the  Government,  but  separately  responsible,  as 
among  themselves  (see  page  170  of  paper- book),  and  a  further 
arrangement  in  the  same  spirit  was  entered  into  on  8th  July 
1880,  page  172. 

Subsequently,  it  appears  from  the  record  that  in  many  i-egis- 
tercd  deeds  Dhanrup  Mai  represented  himself  to  be  tho  pro- 
prietor of  "Rughnath  Das  Hamir  Mai,  "  and  this  also  occuircd 
iu  cases  which  went  into  Court,  in  which  the  question  of  who 
was  proprietor  of  Rughnath  Das  Hamir  Mai  was  brought  under 
discussion,  and  it  was  clearly  stated  that  Dhanrup  Mai  only  was 
tho  proprietor.  In  one  case  Rughnath  Das  Hamir  Mai  v«  llira 
Singh  and  others y  decidGd  on  20th  May  1885,   the  pleader  for 
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Dhanrup  Mai  at  one  hearing  gave  the  names  of  Cband  Mai, 
Kanak  Mai  and  Dhanrup  Mai  as  owners.  This  was  deliberately 
corrected  at  the  next  hearing,  and  Dhanrup  Mai  alone  proceeded 
with  the  suit. 

At  the  time  of  the  dissolution  it  is  quite  clearthat  notice  was 
sent  to  all  the  agents  of  the  firm,  and  Chand  Mai  states  also  to 
the  commission-brokers  or  arthias,  and  the  documents  given  at 
page  246  of  the  paper  book  seem  to  show  that  this  was  certainly 
done  in  some  cases.  The  evidence  of  both  sides  seems  to  show 
that  when  a  change  takes  place  in  the  constitution  of  a  firm  the 
custom  is  merely  to  send  notice  to  agents  and  arthias,  and  this 
appears  to  have  been  done.  It  was  also  stated  to  be  usual,  but 
not  invariable,  to  change  the  name  of  the  firm.  In  tbis  case  it 
is  to  be  noted  that  the  name  of  the  firms  at  Hoshiarpur,  Kangrs 
and  Jallundur  were  not  altered,  but  remained  as  "  Rughnath 
Das  Hamir  Mai  "  as  before,  but  at  Ajmere  each  of  the  partners 
of  the  old  firm  started  a  new  firm  each  with  a  new  name.  It  is 
also  to  be  noted  tbat  none  of  the  plaintiffs  had  any  dealings 
with  the  firm  before  this  change  in  its  constitution. 

Upon  these  facts  the  lower  Court  has  found,  as  a  fact,  which 
lias  not  been  disputed  before  us,  that  there  was  in  fact  a  dis- 
solution of  partnership  in  1877  between  Dhanrup  Mai,  Kanak 
Mai  and  tJhand  Mai,  but  that  the  responsibility  qtia  the  trea- 
suries remained  joint,  and  that  the  name  of  the  firm  in  Hoshiar- 
pur was  unchanged.  No  specific  public  notice  of  the  change  was 
given,  and  the  lower  Court  has  held  that,  seeing  that  this  was 
the  case  and  that  the  partners  remained  joint  regarding  the 
treasury:  "  There  is  no  doubt  that  the  treasurers  after  1877,  in 
"  the  words  of  Section  245  of  the  Contract  Act,  by  their  conduct, 
"  led  the  public  to  believe  that  the  Hoshiarpur  shop  was  still 
"  the  treasurer's  shop,  and  as  admittedly  Chand  Mai  and  Kanak 
**  Mai  were,  with  Dhanrup  Mai,  the  Government  Treasurers  at 
'*  Hoshiarpur,  I  think  that  the  plaintiffs  are  equitably  entitled 
"  to  look  to  all  three  for' the  re-payment  of  their  money." 

Against  this  decision  the  defendants  Chand  Mai  and  Kanak 
Mai  appeal.  Dhanrup  Mai,  who  was  the  partner  to  whose  lot 
the  business  at  Hoshiarpur  fell,  wishes  to  make  the  others  re- 
sponsible with  him,  and  this,  of  course,  has  increased  the  difll- 
culties  of  the  other  defendants. 

The  decision  of  the  case  will  mainly  tarn  upon  the  effect  of 
Section  245  of  the  Contract  Act  upon  the  facts  disclosed ;    we 
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therefore  prefer  to  discus8  another  argament  put   forward  by  the 
learned  pleader  for  tlie  respondents  first  : 

The  lower  Court  has  not  based  its  jadgment  upon  the  ap- 
pliVability  of  Section  264  of  the  Contract  Act,  but  of  Section  245. 
^Ir.  Tshwar  Das,  however,  urged  upon  us  that  the  case  was 
governed  by  Section  264,  and  that,  in  view  ol;  that  section,  the 
appellants  are  clearly  liable.  That  section  runs  thus — "Persons 
*'  dealing  with  a  firm  will  not  be  affected  by  a  dissolution  of  which 
'*  no  public  notice  has  been  given,  nnless  they  themselves  had 
"  notice  of  such  dissolution."  That  section  has  been  discussed 
in  Chnmlee  Cham  Butt  v.  Eduljpe  Cawa'^jee  Bijnfe  (^),  and  their 
Lordships  considered  that  the  section  was  not  exhaustive.  It  is, 
however,  pointed  out  by  their  Lordships  of  the  Privy  Council  in 
a  very  recent  ruling  in  A/o7ion  Bidee  v.  Dharmodas  Ghose  ('•'), 
that  the  Contract  Act  is  as  far  as  it  goes  "  exhaustive  and  im- 
perative, "  and  it  must  be  in  the  spirit  of  this  ruling  that  we  ap- 
proach the  question.  This  being  so,  it  would  appear  on  a  close 
construction  of  Section  264,  which  has  never  been  looked  upon 
by  the  Courts  as  a  very  satisfactory  section,  that  persons  who 
hare  dealines  with  a  firm  will  not  be  affected  by  any  (subsequent) 
dissolution  of  which  no  public  notice  is  given,  unless  they  have 
notice  of  such  dissolution  themselves.  It  was  argued  by  Mr. 
(lour  for  the  appellants,  with  much  force,  that  a  person  dealing 
with  a  firm,  after  a  certain  partner  has  retired  from  it,  is  only 
dealing  with  the  firm  as  it  then  stands,  i.e  ,  without  the  retired 
p.artncr,  and  that,  though  the  retired  partner  might  be  liable 
under  principles  governing  the  law  of  agency  and  estoppel,  the 
"  firm  "  could  not  be  held  to  bo  the  present  plus  the  retired  part- 
ner and  that  the  word  "  firm  "  in  Section  264  could  not  reason- 
ably be  held  to  have  such  meaning.  The  section  is  one  which  is 
not  easy  of  interpretation,  but  it  cannot,  in  our  opinion,  beheld 
to  cover  tlie  case  of  a  person  dealing  with  a  firm  for  the  first 
time  after  a  change  from  its  oringinal  constitution,  so  us  to  make 
the  pnrtncr  who  had  already  retired  liable.  Such  a  person  has 
had  no  dealings  with  the  "  firm  "  originally  constituted  at  all, 
and  cannot  be  said  to  be  a  person  having  dealings  with  a  firm 
who  will  not  bo  affected  by  dissolution  of  which  no  public  notice 
has  been  given,  unless  they  themselves  had  notice  of  such  dis- 
solution. Rut  it  is  contended  further  for  the  appellant  tliat, 
even  if  Section  264  bo  held  to  apply  to  the  case  of  persons  deal- 
ing   first  with  the   now  firm   after  the  change  in  it?  constitution, 
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still  his  clients  could  not  be  held  liable,  as  the  jDlaintiffs  certainly 
had  notice  within  the  meaning  of  the  Act.  Notice  is  defined 
in  Section  8  of  the  Transfer  of  Property  Act  and  Section  3  of  the 
Trusts  Act,  and  their  Lordships  of  the  Privy  Council  in  Rampal 
Singh  V.  Balbhaddar  Singh  Q)  at  page  17  have  said,  in  reference 
to  the  definition  in  the  former,  that  the  principles  are  to  be  ap- 
plied even  in  cases  to  which  the  Act  is  not  directly  applicable. 
Under  Section  3  of  the  Transfer  of  Property  Acta  person  ia 
said  "  to  have  *  notice  '  of  a  fact  when  he  actually  knows  that  fact,  or 
when,  but  for  wilful  abstention  from  an  inquiry  or  search  which 
he  ought   to   have   made,   or   gross   negligence,   he   would    have 

knowm  it  " Here  it   is  contended   that  it   is  clear   from 

the  whole  facts  of  the  case  that  the  plaintiffs  must  have  known 
that  Dhanrup  Mai  was  sole  proprietor  of  the  firm  in  Hoshiarpur 
and  that,  even  if  they  deny  this  knowledge,  they  cannot  possibly 
deny  that  they  could  have  obtained  that  knowledge  by  simply 
asking  this  question.  It  is  urged  that  if  plaintiffs  came  to  Dhan- 
rup Mai's  house  of  business  and  deposited  money  without  any 
enquiry  of  any  kind,  there  being  clearly  no  attempt  at  conceal- 
ment, they  did  so  at  their  own  risk  and  cannot  say  afterwards 
that  they  had  no  "  notice  "  of  the  dissolution  of  a  firm  which  had 
once  existed,  but  which  had  been  broken  up  many  years  before. 
It  is  remarked  in  Story  on  Partnership,  page  276  (7th  edition), 
that  "  Every  new  creditor  or  new  customer  is  bound  to  inquire 
"  who  are  the  persons  really  interested  at  the  time  in  the  firm  if 
"he  would  be  safe  in  his  credit  and  dealings  with  them." 

The  whole  paragraph  epitomises  the  principles  governing 
such  cases  so  well  that  we  give  it  here  extenso  : — 

"  In  the  next  place,  where  an  ostensible  or  known  partner 
"  retires  from  the  firm,  he  will  still  remain  liable  for  all  the  debts 
"  and  contracts  of  the  firm,  as  to  all  persons  who  have  previously 
"  dealt  with  the  firm,  and  have  no  notice  of  his  retirement.  This 
*'  is  a  just  result  of  the  principle  that  where  one  of  two  innocent 
"  persons  must  suffer  from  giving  a  credit,  he  who  has  misled  the 
'*  confidence  of  the  other,  and  has  been  the  cause  of  the  credit, 
"either  by  his  representation,  or  his  negligence,  or  his  fraud, 
"  ought  to  suffer  instead  of  the  other.  And  where  a  person  no- 
"  toriously  holds  himself  out  as  a  partner,  all  the  world  who  deal 
"  with  the  firm  are  presumed  to  deal  with  it  upon  his  credit,  as 
"  well  as  upon  that  of  the  other  members  of  the  firm  ;  and  his 
"  omission    to   give  them  notice  of  his  retirement  is  equivalent  to 
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"  a  continual  representation  that  he  still  remains  a  member  of 
"the  firm,  and  liable  therefor.  But  as  to  persons  who  have  had 
"  no  previous  dealings  with  the  firm,  and  no  knowledge  who  are 
"or  have  been  partners  therein,  a  different  rule  may  prevail. 
**  In  such  cases,  unless  the  ostensible  partner  who  has  retired 
''  suffers  his  name  still  to  appear  as  one  of  the  firm,  so  as  to 
'•  mislead  the  public  (as  b}  its  being  sti.icd,  ard  still  remaining 
"in  the  firm's  name),  he  ^^ ill  not  be  liable  to  mere  strangers, 
"  who  have  no  knowledge  of  the  peisons  who  compose  the  firm, 
'"  for  the  future  debts  and  liabilities  of  the  fiim,  notiivithstand- 
"  ing  his  omission  to  give  public  notice  of  his  retirement,  for  it 
"  cannot  truly  be  said  in  such  cases  tliat  any  credit  is  given  to 
*' the  retiring  partner  bj  such  strangejs.  Every  new  creditor  or 
"  new  customer  is  bound  to  inquire  who  are  the  parties  really 
"interested  at  the  time  in  the  firm,  if  he  would  be  safe  in  his 
"  credit  and  dealings  with  them.  Vnits^-q^iis-qve  delft  esse  gvaiii^ 
"  ronditionis  ejus,    cum  quo  contralnf."' 

It  is  quite  clear  that  the  plaintiffs  made  no  soi*t  of  enquiry, 
and  there  is  nothing  whatever  on  the  record  to  show  that  they 
ever  knew  that  Chand  Mai  or  Kanak  ]\Ial  had  ever  been  partners 
in  the  firm  of  "  Rughnath  Das  Hamir  Mall."  We  cannot  accept 
Mr.  Ishwar  Das'  contention  that  the  natural  inference  that  the 
heirs  of  Rughnath  Dns  and  Hamir  ^lal  would  all  be  partners  in 
the  firm,  without  any  knowledge  of  who  they  were,  or  how  many 
they  were,  or  if  there  were  in  fact  more  than  one,  can  be  held  to  take 
the  place  of  that  knowledge  of  his  exis-tence  which  would  take  a 
partner  out  of  the  category  of  "dormant"  and  bring  him 
into  the  category  of  "ostensible"  qua  the  plaintiff.  The 
ease  with  which  the  necessary  information  could  have  been 
obtained  and  the  entire  absence  of  any  inquiry  would  appear 
to  constitute  notice  under  Election  261-  in  a  case  like  the 
present.  We  cannot,  therefore,  hold  that,  even  if  Section  2(54 
be  held  to  apply  to  persons  who  deal  with  a  firm  only  after 
the  retirement  of  certain  jiartners  as  legards  those  partner.-j, 
the  plaintiffs  can  make  good  their  claim  against  the  appel- 
lants under  that  section  And  in  this  C(mnection  wo  should 
further  point  out,  that  if  the  contention  of  the  respondents  were 
to  be  accepted ,  a  paitner  who  had  retired  fifty  years  or  more 
before  the  transaction  with  the  firm  to  which  he  had  once 
belonged  in  respect  to  which  it  was  sought  to  bind  him,  would 
still  be  bound.  The  cases  i-elied  on  in  the  I<]Mglish  i-epoits  are 
all   cases   in    which    a   customer     sought    to     llx     I'oapoijsibility     ' 
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on  a  partner  who  lifid  only  very  recently  retired.  Here  it 
appears  that,  in  five  out  of  the  seven  cases  under  appeal,  the 
(claimants  had  had  no  dealings  with  the  firm  for  twenty  years  or 
so  after  the  partners,  whom  it  is  desired  to  hold  responsible,  had 
left  it.  The  cases  quoted  from  the  English  reports  ])y  ihe 
respondents'  counsel  deal    with  a  very  different  state  of  affairs. 

The  English  law  on  the  subject,  as  now  embodied  in  the 
Partnership  Act  of  1890,  is  not  applicable  in  its  entiretj^  to  this 
country.  Section  36  prescribes  specifically  for  the  manner  in 
which  notice  can  be  given  so  as  to  relieve  a  retiring  partner 
from  the  liability  laid  upon  him  by  the  first  'clause  of  the 
section,  which  runs  "  When  a  person  deals  with  a  firm  after  a 
"  change  in  its  constitution,  he  is  entitled  to  treat  all  apparent 
"  members  of  the  old  firm  as  still  being  members  of  the  firm 
"  nnlil  he  has  notice  of  the  change."  The  second  clause  re- 
cites that  an  advertisement  in  a  particular  Gazette  shall  consti- 
tute notice.  Notice  may  be  proved  otherwise  as  pointed  out  by 
Lindley,  page  22:',  edition  V:—"  If  notice  in  point  of  fact  can 
"  be  established,  it  matters  not  by  what  means,  for  it  has  never 
"  been  held  that  any  particular  formality^  must  be  observed,"  but 
the  omission  to  give  this  notice  mentioned  in  this  section  would 
naturally  be  construed  against  the  retiring  partner  who  had  neg- 
lected so  «)bvious  a  precaution.  In  this  country  there  is  no  such 
simple  and  concrete  method  of  giving  notice  provided  by  law,  and 
the  question,  therefore,  as  to  ^^'hether  the  plaintiffs  in  these  cases 
are  to  be  held  to  have  had  notice  or  not,  must  be  looked  at  some- 
what differently.  Cases  decided  after  the  passing  of  the  Partner- 
sliip  Act  in  England,  unrler  the  terms  of  that  Act,  therefore,  are 
not  altogether  in  point. 

We  now  proceed  to  consider  the  grounds  on  which  the 
learned  Divisional  Judge  has    founded  his  decision. 

Section  245  of  the  Contract  Act  runs  as  follows  :  "  A 
"  person  who  has,  by  Avords  spoken  or  written,  or  by  his  conduct. 
''  led  another  to  believe  that  he  is  a  partner  in  a  particular  firm 
"  is  responsible  to  him  as  a  partner  in  such  firm."  This  section  is 
part  of  the  law  of  estoppel,  as  applied  to  partnership,  and  the 
lower  Court  has  held  that  Chand  Mai  and  Kanak  Mai  have 
rendered  themselves  liable  to  plaintiffs  by  their  conduct. 
Section  245  is  in  accordance  with  the  English  law  as  laid  down 
by  Lord  Wensleydale  in  IJickwson  v.  Valpy  C^).  '*  Jf  it  could  be 
"  proved  that  defendant   had   held   himself   out  to  be  a  partner, 
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"  nut  to  the  world,  for  that  is  a  loose  expiession.  but  to  th.c 
"  plaiutiff,  under  such  eircumstanccs  of  publicity  as  to  satisfy 
"  a  jury  ihat  the  plaintiff:'  knew  of  it  and  believed  him 
"  to  be  a  partner,  he  would  be  liable  to  the  plaintiff"  in  all 
''  (ransactions  in  which  he  engaged  and  gave  credit  to  tlie 
'*  ilefendant  upon  tlic  strength  of  his  being  such  partner." 
(Lindley  on  Partnership,  page  67,  VI  edition). 

Here  it  is  clearly  laid  down  that  the  i)laintift  must  satisfy 
:i  jury  that  defendant  held  himself  out  to  be,  and  plaintiff  be- 
lieved iiim  to  be,  a  partner. 

The  conduct  -which  is  held  to  estop  Chand  Mai  and  Kanak 
Mai  fioni  saying  they  are  not  partners  now,  is  understood  to  lie 
in  the  facts  that  the  name  of  the  firm  was  not  changed,  and  that 
ilie  three  partners  continued  to  hold  the  tieasuries  of  the  Jullun- 
dur  Division,  under  the  express  orders  of  the  Commissioner,  joint- 
ly. It  is  suggested  that  the  name  was  not  changed  because  each 
firm  would  then  get  extra  credit  on  the  supposition  that  it  was 
coriuected  with  the  others,  and  so  that  the  firm  at  Jullundur  be- 
longing to  Chand  Mai  was  "holding  out  "  the  suggestion  of  the 
partnership  to  customers  in  Hosliiarpur  to  induce  them  to  (rust 
the  lloshiarpur  firm  and  vice  ve^sd. 

The  explanation  given  by  defendants  for  maintaining  the 
old  name  was,  respect  for  their  predecessors  Rughnath  Das  and 
Hamir  Mai,  and  this  is  plausible.  It  may  be,  however,  tJiat  they 
thought  any  change  might  be  injuiious  to  their  credit.  But  does 
this  maintenance  of  the  old  name  amount  to  holding  out  on  tbe 
part  of  such  partners  in  each  particular  case  as  had  in  fact  left  the 
firm?  In  In  re  Fraser,  ex-parte  Ctnlral  Bank  of  London  ('), 
it  was  remarked,  "  Does  the  fact  that  John  Fraser  permitted 
"his  brother  to  carry  on  the  business  under  the  old  firm's  name 
"  amount  to  a  representation  by  him  to  the  bank  that  he,  John 
"  Fraser,  was  a  partner  in  the  firm.  I  think  that  Newsonw  v, 
'^  Coles  ('-)  shows  that  it  does  not."  No  doubt,  in  that  case 
notice  had  been  given  to  bankers  and  the  principal  creditors,  but 
the  words  are  applicable  to  this  case  also. 

In  the  case  of  Netvsomc  v.  Coles  and  olhtrs  (-),  in  which 
catic  also  notice  had  no  doubt  been  fairly  widely  given,  it  was 
remarked  by  Lord  Ellenborough  "The  plaintiff  might  not  know 
"of  the  dissolution,  but  he  had  the  means  of  knowing  and  the 
"  retired  partner   would  not  remain  liable  for  his  ignorance." 

(0  t.  i?.,  2  Q.  B,  (1892)  C33 ;  67  L.  T.,  401 
(8)  L,  R.,  2  Camp.,  017 ;  12  K.  U,,  766. 
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Furlhcr  ifc  is  remarked  on  the  authority  of  Scarf  v.  Jardinc  (i), 
and  other  leading  cases,  in  Lindloy  on  Partnership,  page  71, 
edition  Nl  —  '^  If  the  firm's  name  does  not  disclose  the  fact  that 
"  the  retiring  partner  is  a  member  of  the  firm,  the  continued 
"  use  of  that  name,  after  his  retirement,  will  not,  as  a  matter  of 
"  fact,  represent  him  as  being  a  member  of  the  firm  except  to 
"  l^ersons  who  knew  of  his  connection  with  it" 

It  appear  to  us  clear  that  plaintiffs  could,  with  the  greatest 
ease,  have  ascertained  the  true  facts  and  that  the  mere  continu- 
ance of  the  old  name  does  not  constitute  such  an  act  on  the  part 
of  the  partners,  who  had  in  fact  left  the  firm,  as  would  estop 
fhem  from  pleading  that  they  did  not  in  fact  belong  to  it.  It  is 
a  factor  in  the  case  to  be  considered  with  other  matters,  but  not 
by  itself  conclusive  against  the  defendants,  more  particularly  as 
there  is  nothing  in  the  name  itself  to  suggest  that  the  defendants 
were  partners,  as  it  does  not  disclose  their  names  in  the  title. 

It  is  further  to  be  noted  that  there  is  no  proof  whatever,  and 
uo  serious  allegation,  that  any  of  the  plaintiffs  ever  knew  definitely 
that  either  Chaud  Mai  or  Kanak  Mai  had  ever  been  partners 
in  the  firm  of  Rughnath  Das,  Hamir  ^lal  at  Hoshiarpur.  Ko 
doubt,  while  they  were  partners  in  the  firm,  they  were  not  in 
one  sense  dormant  partners,  but  as  the  plaintiff's  had  never  been 
aware  of  their  existence  as  partners,  they  were  qua  the  plaintiff's 
in  the  position  of  dormant  partners,  and  the  retirement  of  a 
partner,  whose  participation  in  the  firm  has  never  been  known 
to  a  customer,  cannot  affect  such  customer  either  by  substantive 
law  or  the  doctrine  of  estoppel.  Lindley  on  Partnership,  VI 
edition,  page  70,  quoting  from  Carter  v.  Whalleij  (2),  says,  "  No 
'*  notice  of  retirement  is  necessary  in  order  to  prevent  a  partner, 
"  who  is  not  known  to  the  person  dealing  with  the  firm  to  have 
"  been  a  partner,  from  becoming  liable  for  debts  contracted  after 
"  his  retirement,"  and  a  similar  view  is  enunciated  in  Uamasaml 
V.  KatUr  LiU  {^)  by  the  Madras  High  Court.  Ifc  is  clear  that 
for  any  representation  to  act  as  an  estoppel  it  must  be  plain,  not 
doubtful,  or  a  matter  of  questionable  inference,  for  certainty  is 
essential  to  all  estoppels — Amir  Ali  on  Evidence,  page  864, 
Caspear  on  Estoppel,  page  246-47,  Has  this  condition  been 
fulfilled  ?  We  have  seen  that  it  has  not  been  so  by  the  mere  reten- 
tion of  the  old  name  and  we  cannot  hold  that  the  joint  liability 
of  the  thi'cc  firms   for  the   treasuries  of   the   Jullundur  Division 

(M  I.  S.,  7  Ar>p.,  Cas.,  3i9,         (-)  L.  R.,  1  B.  and  Ad.,  11. 
(3)  LL.R,  IX  Mad.,4.92, 
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under  tlio  direct  orders  of  the  Commissioner  can  be  held  to  be  an 
act  of  tlio  parties  by  which  they  intended  that  the  plaintiffs 
should  be  induced  to  believe  all  three  to  be  parties  in  the  private 
business  and  so  to  give  credit  to  it.  An  agreement  to  indemnify 
of  course  does  not  constitute  a  partnership,  and  indeed  it  was 
never  contended  that  the  agreement  regarding  the  treasurer  did 
in  fad  constitute  a    partnership.     {Bullen  v.  Sharp  {^)). 

To  sum  up,  it  is  quitv)  clear  to  us,  as  found  by  the  lower 
Court,  that  the  firm  of  Rughnath  Das,  Hamir  Mai  at  Hoshiarpur 
was  dissolved  in  1877,  and  that  from  that  time  onwards  Dhanrup 
Mai  was  the  sole  ov\ner  of  the  firm.  We  find  that  notice  was 
.sent  to  the  various  branches  and  certain  arthias  of  the  firm.  We 
dnd  Dhanrup  Mai  in  deeds  and  suits  and  various  ways,  from 
time  to  time,  asserting  his  sole  proprietorship.  We  find  that  none 
of  the  plaintiffs  ever  dealt  with  the  firm  prior  to  its  dissolution, 
or  even  knew  in  fact  that  either  Kanak  Mai  or  Chand  Mai  had 
been  partners  in  it.  We  find  that  plaintiffs  made  no  sort  of 
enquiry,  although  they  could  have  without  the  slightest  difficulty 
ascertained  exactly  who  were  the  proprietors  of  the  firm  of  Rugli- 
nath  Das,  Hamir  Mai  at  Hoshiarpur.  There  was  certainly  no  at- 
tempt at  concealment.  We  cannot,  in  face  of  these  facts,  hold 
that  the  retention  of  the  old  name  of  Rughnath  Das  Hamir  Mai, 
a  name  which  does  not  disclose  the  identity  of  the  retired  part- 
ners whom  it  is  sought  to  hold  liable,  and  the  maintenance  of  a 
joint  res})onsibiIity  to  Government  as  regards  the  treasury  renders 
Kunak  Mai  or  Chand  Mai  liable  to  the  plaintiff's  who  only  dealt 
with  the  firm  after  Dhanrup  Mai  had  in  fact  become  sole  pro- 
prietor and  who  never  had  any  definite  knowledge  of  their 
existence.  It  follows  that  the  appeal  must  be  accepted  and  the 
suit  against  Kanak  Mai  and  Chand  Mai  dismissed  with  costs. 

Appeal  alloived. 
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No.  79. 

Before  Mr,  Justice  Chatierji  arid  Mr.  Justice  Roherlson. 
,  WASNA  RAM —(Defendant),— APPELLANT, 

ippELLATE  Side.  }  Versus 

(  MUSSAMMAT  TTTTAM  BA1,-(Plaintiei.) — 

RESPONDENT. 

Civil  Appeal  No.  391^  of  1900. 
Cudom— Inheritance— Bhatiaa    of     Bannu    District— Riyhi    uj    lister    to 
succeed  for  life  ur  until  marriage. 

In  a  suit,  ilio  parties  to  which  were  Uhatias  of  the  Bauuu  District, 
held,  that  a  sister  Avas  entitled  to  succeed  for  life  or  until  marriage  to  the 
estate  of  her  deceased  brother. 

Farther  appeal  Jrorn    the   decree    of   Major  E.    luylii^,  Dicitiuiwl 
Judge,  Bcrojat  Division,  dated  ]'2(h  Feiruary  1900. 

Lai  Chand,  for  appellant. 

Madan  Gopal,  for  respondent. 

The  judgment   of  the  Court  vvaw  delivered  ))y 

19th  Jane  iyO'6.  Robertson,  J. — The   facts  of   lliis    case   arc   given    in    tie 

judgments  of  the  lower  Courts  and  need  not    be   recai)itulatcd   at 
any  length  here. 

The  parties  belong  to  the  Bhatia  caste  of  the  Bannu  Dis- 
trict. The  plaintiff  is  a  minor  daughter,  Mnssammat  Uttani 
Bai,  of  Milap  Chand,  and  she  is  suing  to  set  aside  an  alienation 
made  by  Nilial  Chand,  a  second  cousin  of  her  father.  When 
Milap  Chand  died,  he  left  a  son  and  a  daughter,  the  son 
died  in  infancy,  soon  after  his  death,  leaving  the  daughter, 
present  plaintiff  living.  One  Gurditta  jMal  had  applied  for 
guardianship  before  the  son  died,  valuing  the  property  at 
Rs.  6,644.  He  was  appointed  guardian  on  4tli  Ma.y  1892.  On 
12th  May  1892  the  boy  died,  and  after  that  no  succession  certificate 
was  taken  out,  but  on  i8th  April  1893,  Nihal  Chand,  by  registered 
deed,  sold  his  whole  interest  in  certain  shops  and  houses,  the 
property  of  the  late  Milap  Chand,  to  Wasna  Ram,  defendant, 
for  Rs.  1,600,  and  plaintiff',  still  a  minor,  sues  for  cancellation 
of  this  sale. 

The  plaintiff  alleges  that,  according  to  custom,  plaintiff  is 
entitled  to  succeed  to  Milaj)  Chand's  property  for  life  or  until 
marriage,  and  this  is  the  crucial  question  in  the  case,  as  if  en- 
titled to  maintenance  only,  she  would  not  be  entitled  to  contest 
the  alienation. 
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The  oral  evidence  is  not  very  strong  either  way,  but  the 
learned  Divisional  Jadgo  is  apparently  right  in  his  view  that  the 
trend  of  the  evidence  is  to  show  little  or  no  distinction  between 
the  rights  of  daughters  and  sisters,  and  in  this  case,  when  the  son 
(lied  in  infancy,  it  is  urged,  not  without  force,  tliat,  ticcording  I0 
cnstom,  the  case  would  be  looked  upon  as  an  inheritance  rather 
from  Milap  Chanel,  the  father,  than,  as  it  may  be  strictly  said  to 
be,  from  the  infant  brother. 

Tlio  two  instances,  on  which  the  learned  Divisional  Jadge 
has  mainly  relied,  are  no  doubt  cases  of  the  succession  of  daugh- 
ters. Neither  are  among  Bhatias.  The  first  case  is  among  Aroras 
and  the  evidence  of  it  is  to  be  found  in  an  executive  record. 

The  case  went  before  the  Tahsildar  who  reported  that  Mus- 
immat  Gundi  ■  the  daughter  of  the  lust  owner,  was  entitled  to 
ihe  ))ossession  of  her  father's  property,  and  this  was  upheld  by 
ihe  I'iXtra  Assistant  Commissioner  by  order,  dated  24th  October 
1865,  and  the  petitioners  wei-e  referred  to  a  suit,  which  was  never 
brought. 

The  .second  instance  is  given  in  the  evidence  of  Tej  Bhan, 
witness,  who  states  that  his  own  uncle's  daughter  succeeded  her 
I'atlier.  He  also  mentions  another  case  of  one  Sundi  and  a  third 
of  one  Sukami,  but  only  one  instance  appears  to  have  been  ac- 
cepted as  authentic  and  in  point.  It  cannot  be  said,  therefore, 
t  hai-  the  afKrmative  evidence  is  very  strong,  but  it  is  urged  that 
no  instances  of  daughters  or  sisters  having  been  held  entitled  to 
maijit^nance  only  have  been  proved  on  the  other  side. 

In  weighing  the  evidence,  however,  it  is  necessary  to  con- 
sider who  the  parties  are  and  where  they  come  from.  The  parties 
are  Bhatias,  who  come  originally  from  the  Gujrat  tract  of  the 
Bombay  Presidency,  and  it  is  a  fact  of  importance  in  this  case 
tJiat,  under  the  personal  law  binding  the  Bhatias  of  Gujrat,  the 
I'lghts  of  sisters  to  succeed  to  the  whole  estates  of  their  brothers 
is  fully  recognized.  The  law  applicable,  where  personal  law 
applies,  is  pei'sonal  and  not  local,  so  that  Bhatias,  if  found  to  be 
under  pei'sonal  law  and  not  custom,  would  jD^zwia/ar/e  l)e  held 
to  be  under  the  personal  law  which  they  brought  with  them,  and 
not  the  local  law  of  other  persons  in  ihe  locality  in  which  they 
liave  conu'  to  reside.     This  is  well  established. 

ft  is,  howevei',  noti  contended  by  the  respondents  that  the 
personal  law  of  the  Bhatias  obtaining  in  Gujrat,  Bombay  Presi- 
dency, applies   in  its  entirety.     But  in  considering  liow   far,   and 


S44 


CIVIL  JUDGMENTS  -No.  79.  [  Record 


in  \\hat  directions,  custom  hfis  modified  pei'soiial  law  in  the  case 
of  the  Bhatias  living  in  Bannu,  the  main  principles  of  that 
personal  law  cannot  be  lost  sight  of,  and  must  be  held  to  have 
powerfully?  affected  the  question.  The  rights  of  sisters  are  fully 
recognized  among  Bhatias    in  Gnjrat  of  Bombay. 

We  should,  therefore,  expect  to  find  this  principle  strongly 
afFecting  the  manner  and  extent  to  which  the  custom*^  of  those 
around  them  would  modify  their   personal  law. 

Here  we  find  that  it  is  contended  that  sisters  have  the  right 
to  succeed  till  death  or  marriage,  a  claim  less  in  extent  than  the 
right  given  by  the  personal  law  of  Bhatias  in  Gnjrat,  and  we 
consider  that  there  is  every  reason  to  suppose  that  Bhatias  wonld 
retain  a  more  liberal  view  of  the  rights  of  sisters  and  daughters 
than  would  those  whose  personal  law  was  originally  less  favourably 
to  them. 

Among  such  classes,  therefore,  we  should  accept  much  less 
proof  that  sisters  are  entitled  to  succeed,  than  would  be  required, 
say  in  the  case  of  Aroras,  who  belong  personally  to  a  Hindu 
School,  whose  tenets  are  less  favourable  to  sisters  and  daughters, 
and  in  this  case,  taking  into  consideration  the  origin  of  the 
parties,  we  hold  that  there  is  sufficient  on  the  record  to  establish 
the  plaintiff's  claim  to  succeed  for  life,  or  until  marriage,  to  the 
estate  of  her  bi^other.  The  appeal  is  accordingly  dismissed  with 
costs. 

Appeal  (lismissed. 
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Full  Bench, 

No.  80. 

Before  Sir  William  Clark,  Kt,  Mr,  Justice  Eeid  and  Mr, 

Justice  Robertson. 

HAKIMSINGH,— (Plaintiff),— APPELLANT, 

Versus  ^Appellate  Side. 

CHARN  DAS  AND  OTHERS,— (Defendants),— 
RESPONDENTS. 

Civil  Appeal  No.  1417  of  1899. 

Lia  lieudena— Alienation  of  property    pending   suit  relating    thereto 

Transfer  of  Property  Act,  1882,  Section  54. 

Held,  that  dealings  with  the  property  in  suit  effected  after  notice  of 
suit  brought  in  the  Court  of  first  instance  and  before  the  decision  in 
appeal  by  the  final  Court  of  appeal  at  whatever  time  between  these  two 
periods  they  may  occur,  are  dealings  effected  pendente  lita  and  subject  to 
the  doctrine  of  lis  pendens. 

Chet  Singhy.  Vadhawa  Mai  (')  and  Muhammad  Ashiq  v.  Pars  Ram  {-) 
over-ruled. 

Bellamy  v.  Sabine  (^),  Sada  Sivayyar  v.  Muttu  Sabapathi  Chetti  (*), 
Sri-Sri-Sri-Gajapathi  Radhika  Patia  Mahadevi  Gain  v.  Sri  Gajapati 
Radhnmani  Mahadevi  Garu  (*),  Ahboy  v.  Annamalai  (^),  Jogendra  Chunder 
Ghose  V-  Fidkumari  D'lssi  and  others  {^),  Venkatish  Govind  v.  Maruti  (^), 
Qobind  Chunder  Roy  v.  Guru  Charan  Karmokar  (^),  Radhasyam  Mohapattra 
V.  Sibu  Panda  and  another  (^°),  and  Deno  Nath  Ghose  v.  Shama  Bibi  ('  *), 
referred  to  and  considered. 

Further  appeal  from  the  decree  of  Major  E.  Inglis,  Divisional 
Judge,  Sialkot  Division^  dated  22nd  August  1899. 

Lai  Chand,  for  appellant. 
Ishwar  Das,  for  respondents. 

This  was  a  reference  to  a  Full  Bench  made  by  Beid  and 
Robertson,  J  J.,  to  determine  "  whether  dealings  with  property 
"  in  suit  effected  after  notice  of  suit  brought  in  the  Court  of  first 
"  instance  and  before  the  decision  in  appeal  by  the  final  Conrt  of 
"  appeal  are  dealings  effected  pendente  lite  and  subject  to  the 
•*  doctrine  of  Us  pendens  at  whatever  time  between  these  two 
'*  periods  they  may  occur.  " 


(')  30  P.  R.,  1891.  (»)  7.  L.  R.,  XIT  Mad.^  180. 

(2)  5G  P.  R.,  1896.  C)  J.  L.  R.,  XXVII  Calc.,    77. 

(=*)  L.  R,,  XXVI  L.  J.  Ch.,  797.       («)  I.  L.  R.,  XII  Rom.,  217 
(*)  I.  L.  J2.,   V  Mad.,  lOG.  (»)  J.  L.  /?.,  XV  Calc.,  Oi.  ' 

(«)  I.  L.  R.,  VII  Mad.,  90.  (^")  J.  L.  R.,  XV  Calc,  G47. 

(»^)  I.  L,  R.,  XXVIII  Calc.,  23. 
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The  order  of  reference  was  as  follows  : — 
ISth  Fehy.  190S.  Robertson,  J.  — The  facts  and  dates  which  are  important 

in  the  consideration  of  this  appeal  are  as  follows:  — 

On  the  29th  of  April  1896  one  Shahu  obtained  a  decree  for 
the  possession  of  part  of  the  land  in  suit  and  a  declaration  in 
regard  to  the  rest  that  the  alienation  made  ghould  not  affect  his 
reversionary  rights  against  Charan  Das,  in  the  Court  of  the 
Divisional  Judge  of  Sialkot. 

On  the  13th  May  1896  an  appeal  against  that  decree  was 
preferred  to  the  Chief  Court  by  Charan  Das- 

On  25th  May  1896  Shahu  sold  his  interests  in  the  land  in 
dispute  to  Khushal  Singh's  son,  Hakim  Singh,  and  to  Bhagat 
Ram,  son  of  Damodar  Das. 

Ou  the  26th  May  the  appeal  was  admitted  to  hearing  and 
on  25th  July  1896  service  was  served  on  Shahu. 

On  the  4th  December  18i)7  the  plaintiff  Shahu  compromised 
the  case  with  Charan  Das,  appellant-defcndjint,  and  filed  the 
compromise  in  this  Court. 

On  3rd  January  1898  Hakim  Singh  and  Bhagat  Ram 
applied  to  be  impleaded  in  the  appeal.  Also  on  3rd  January  1898 
this  Court  decided  they  could  not  open  up  the  fresh  question 
whether  plaintiff*  sold  the  property  to  Hakim-Singh  Dhagat 
Ram,  and  refused  to  implead  them  on  the  appeal,  and  after  attest- 
ing the  compromise  the  appeal  was,  in  accoi  dance  with  its  terms, 
accepted,  and  the  Court  went  on  to  remark  that  the  order  was 
"  not  intended  to  affect  any  right  that  Hakim  Singh  and  Bhagat 
"  Ram  may  have  under  their  alleged  deed  of  sale  from  Shahu." 

Hakim  Singh  and  Bhagat  Ham  in  the  case  now  before  us, 
on  appeal,  sued  Charan  Das,  Shahu  and  others  for  a  decree  giving 
them  all  that  the  original  decree  of  29th  April  1896  had  given 
to  Shahu  against  Charan  Das,  Under  that  decree  possession  had 
been  decreed  to  Shahu  of  the  share  of  the  land  in  question,  sold 
by  Makhan  to  Charan  Das  on  payment  of  Rs.  139-8,  Makhan, 
the  alienor,  having  died  and  a  declaratory  decree  had  been  passed 
that  the  alienation  by  Lehnu  and  Satti  to  Charan  Das  should 
not  affect  Shahu  except  to  the  extent  of  Rs.  96.  Makhan's 
share  amounted  to  /^ths  of  a  holding,  and  Lehnu  and  Satti's 
to  a^ths.     The  two  latter  alienors  are  alive. 

The  questions  for   us  to  decide   at   this   stage  of   the    case 
are,  first,  as  to  the  whole  g'^ths  of  the  holding  whether  the  plain- 
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tiff's  claim  should  not  be  dismissed  on  the  ground  that  the  sale 
to  hira  was  made  paiidenfe  litey  and  secondly  whether  as  regards 
the  j^ths  in  regard  to  which  a  declaratory  decree  only  was 
passed,  a  decree  in  favour  of  a  purchaser  from  a  reversioner 
could  be  maintained  in  view  of  the  principles  laid  down  in  a  Full 
Bench  ruling  of  this  Court  in  Tola  avd  others  v.  Abdulla  and 
another  (I),  followed  in  the  judgment  in  Malik  ^la  Bukhsh  v. 
"Ihul'tm  and  others  (^). 

In  support  of  the  contention  that  the  sale  by  Shahu  of  the 
land  and  interests  deciced  to  him  against  (  haian  Das  on  29th 
April  1897  to  Hakim  Singh  and  Bhagat  Eam  was  a  valid  sale 
and  not  subject  to  the  final  result  of  the  litigation  between 
Shahu  and  Charan  Das  by  reason  of  the  opeiation  of  the 
principle  of  lis  ptndensj  certain  authorities  were  quoted  which 
we  will  proceed  to  consider.  Hakim  Singh,  it  may  be  noted, 
is  the  son  of  one  Sardar  Khushal  Singh,  who,  it  is  admitted,  had 
been  lending  money  to  Shahu  in  suppoit  of  the  litigation  in 
question. 

The  first  ruling  quoted  to  us  was  that  in  Muhctmrnad  Ashiq 
and  another  v.  Fars  Eam  and  another  {^). 

In  that  judgment  it  was  held  that  when  an  ex-paite  decree 
had  been  passed,  a  purchaser  who  bought  while  that  decree  w' as 
in  force,  where  no  application  had  been  made  to  set  it  aside,  was 
not  affected  by  the  subsequent  course  of  events  in  the  suit  when 
that  ex-parte  decree  came  eventually  to  be  set  aside.  The  facts 
in  that  case  were  not  on  all  fours  with  those  in  this  case,  and  it 
was  mainly  cited  to  us  because  the  learned  Judges  in  that 
case  remarked  that  they  concurred  in  the  exposition  of  the  law 
of  Us  pendens  in  this  country  as  contained  in  the  judgment  in 
Chet  Singh  v.  Wadhavca  Mai  (*).  This  was  the  ruling  mainly 
relied  upon  in  support  of  his  contention  by  the  learned  pleader 
for  the  appellant,  and  we  accordingly  proceed  to  consider.  In 
that  case,  after  discussing  a  large  number  of  authorities,  English 
and  Indian,  the  learned  Judges  held,  "  that  it  is  impossible  to 
"  hold  either  with  reference  to  the  language  of  Section  52  of  the 
"  Transfer  of  Property  Act,  or  the  exposition  of  the  doctrine 
"  to  be  found  in  the  reported  cases  that  there  can  be  any  litis 
'*  pendentia  after  the  decree  of  the  first  Court,  but  before  the 
"  filing  of  the  appeal."  In  another  part  of  the  judgment  (at 
pages  177,  178),  it  is  remarked  :     *'  Nor  it  is  the  correct   rule  of 

(•)  GG  P.  jR.,  181)7.  (»)  50  P.  /e.,  1890. 

(0  13  l\  iJ.,  18UU.         (*)  30  P.  U,,  IbOl. 
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"  law  that  a  suit  does  not  become  contentious  till  the  summons 
"  has  been  served,  can  I  see  any  sufficient  reason  for  holding 
*'  that  an  appeal  becomes  a  contentious  proceeding  before  the 
"  corresponding  stage,  viz.,  when  notice  issues  to  the  respondent." 

It  is  upon  the  view  that  precisely  the  ?ame  principle  applies 
to  the  case  of  an  appeal  as  to  an  original  fuit  ihat  iLe  (pinicn 
expressed  is  based,  and  as  it  appears  to  us  to  bo  of  very  doubtful 
validity  and  contrary  to  the  weight  of  extraneous  authoiity,  we 
feel  constrained  to  re-open  the  discussion  upon  the  point. 

In  the  first  place  in  this  country,  where  the  course  of  appeal 
is  so  different  from  what  it  is  in  England,  it  is  d  priori  difficult 
to  see  how  the  case  of  an  original  suit  and  that  of  any  appeal 
can  in  this  connection  be  said  to  be  on  all  fours.  In  the  one 
case  a  suit  may  or  may  not  be  filed,  in  the  other  the  parties  are 
fully  aware  that  a  suit  has  been  filed  and  has  reached  a  certain 
stage,  that  further  proceedings  as  of  right  are  open  to  the 
opposite  party,  and  will  in  all  probability  be  taken,  and  any  one 
purchasing  from  a  holder  of  a  decree  of  the  first  Court  only 
must  be  presumed  to  be  fully  aware  of  this.  There  must  always 
be  a  certain  interval  between  a  decree  and  the  filing  of  the 
appeal,  and  to  hold  that,  qua  the  parties  to  the  decree,  the  case 
stands  on  the  same  footing  as  if  there  had  been  no  proceedings 
as  regards  the  doctrine  of  lis  pendens,  appears  to  us,  on  the  face 
of  it,  an  untenable  assumption  and,  we  venture  to  think,  an 
assumption  against  which  there  is  a  great  preponderance  of 
authority. 

The  general  principle  of  lis  pendens  need  not  be  discussed 
at  length  here.  It  is  well  known.  It  can  hardly  be  better  laid 
down  than  in  Bellamy  v.  Saline  Q)  :  *'  It  is  scarcely  accurate  to 
*'  speak  of  the  lis  pendens  as  affecting  a  purchaser  upon  the 
"  doctrine  of  notice,  although  the  language  of  the  Courts  often 
*'so  describes  its  operation.  It  affects  him,  not  because  it 
"  amounts  to  notice,  but  because  the  law  does  not  allow  to 
"  litigant  parties,  and  give  to  them,  pending  the  litigations, 
*'  rights  in  the  property  in  dispute,  so  as  to  prejudice  the  op- 
"  posite  party."  It  can  hardly  be  argued  that  it  is  not  to  the 
prejudice  of  tbe  opposite  party,  when  a  decree  has  been  obtained 
from  the  first  Court  only,  to  allow  alienations  to  a  third  party 
which  shall  be  unaffected  by  the  subsequent  course  of  the 
litigation. 


(0  £.  i?,  XKVI  L,  J.,  Chan.,  797. 
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This  lays  down  the  general  principle  and  it  has  been  always 
accepted  as  such  in  this  country.  Sccti  i^  6?  of  the  Transfer  of 
Property  Act,  though  that  Act  is  not  in  force  in  the  Punjab,  has 
always  been  accepted  as  expressing  the  principles  of  the  law  of 
lis  pendens  obtaining  here. 

We  now  proceed  to  consider  the  authorities  which  have  a 
more  particular  bearing  on  the  matter  before  us. 

In  Sada  Sivayyar  v.  Muttu  Sahapathi  Ghetti  Q)  it  was  held 
that  a  sale  made  in  pursuance  of  a  decree  was  rightly  set  aside 
when,  on  appeal,  that  decree  was  set  aside,  the  purchaser  being 
aware  that  an  appeal  had  been  preferred  when  he  made  the 
purchase.  It  is  to  be  noted  that  it  is  not  said  that  the  purchaser 
had  been  served  with  notice  of  the  appeal  but  merely  that  he 
was  aware  of  its  institution.  In  Sri-Sn-Sri-Gajapathi  Badhika 
Patta  Mahadevi  Garu  v.  Sri  Gojapati  Badhamani  Mahadevi 
Garu  C*),  a  similar  view  was  taken,  the  decree-holder  in  that 
case  with  full  notice  of  the  appeal  pending  having  granted  per- 
petual leases  which  were  set  aside  when  the  decree  was  cancelled 
on  appeal. 

In  Abbnij  v.  Annamalai  (^)  it  was  held  that  a  suit  became 
contentious  as  soon  as  the  filing  of  the  plaint  is  brought  to  the 
notice  of  defendant,  and  in  Jogendra  Ghunder  Ghose  v.  Ful- 
kumari  Dassi  and  others  (4)  it  was  clearly  laid  down  that  a  suit 
may  be  held  to  be  contentious  before  summons  is  actually  served. 

The  judgment  in  Venkatish  Govind  v.  Maruti  Q)  is  not  of 
great  importance  in  this  case,  the  decree  in  question  in  that  caso 
having  in  fact  terminated  the  suits  and  having  been  passed  and 
allowed  to  lie  idle  for  seven  years  before  the  purchase  which 
was  called  in  question. 

We  now  come  to  a  ruling  which  requires  more  attention  as 
we  venture  to  think  its  application  to  the  point  before  us  is  of 
considerable  importance  and  as  it  was  perhaps  hardly  fully  con- 
sidered in  Chet  Singh  v.  Vadhawa  Mai  ("). 

The  facts  in  the  caso  of  Gobind  Chtmder  Boy  v.  Guru  Charan 
KarmoJcar  (')  were  as  follows  : — 

K  sued  P  to  recover  possession  of  certain  land.  Whilst  the 
suit  was  pending  in  the  first  Court  the  right,  title  and  interest 

{')I.L.  B.,  V  Mad.,  lOG.  (*)  /.  L.  R,  XXVH  Calc ,  77. 

C^)  /.  L.  It,  Vn  Mad,  90.         (»)  /.  L.  li.,  Xll  Born.,  217. 
(3)  /.  L.  B.,  XII  Mad.,  180.       (")  30  P.  B.,  1891. 
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of  P  were  sold  in  execution  of  decree  against  him  at  the 
instance  of  a  judgment-creditor  and  purchased  by  G.  Subse- 
quent to  G's  purchase  K's  suit  was  dismissed  by  the  Court  of 
first  instance,  but  K  appealed  and  the  Appellate  Court  reversed 
the  decree  of  the  Court  below  and  gave  judgment  in  K's  favour. 
G,  who  was  no  party  to  the  appeal,  thereupon  instituted  a  suit 
against  K  to  eject  him  and  obtain  possession. 

Here  it  will  be  noted  that  the  facts  were  as  regards  the 
point  before  us  on  all  fours  with  the  facts  in  Chet  Singh  v. 
Vadhawa  Mai  (^),  with  this  exception  that  in  that  case  the  sale 
was  made  pending  the  decree  in  the  first  Court  which  supports 
the  vendor's  title,  and  in  Chet  Singh  v.  Vadhatva  Mul  the  parties 
waited  until  after  the  decree  of  the  first  Court  had  been  passed. 
The  question  being  whether  an  alienation  made  before  an  appeal 
is  filed  is  made  pendente  lite  qua  the  appeal,  from  the  point  of 
view  taken  in  Chet  Singh  v.  Vadhaiva  Mai  it  would  appear  to 
be  immaterial  when  the  alienation  was  made  provided  it  was 
made  before  notice  of  the  appeal  was  given. 

To  resume  the  case  of  Gohind  Chundar  Boy  v.  Guru  Charan 
Karmokar^  the  Calcutta  High  Court  held  that  the  doctrine  of 
lis  pendens  prevailed  and  G  was  not  entitled  to  maintain  the 
suit.  They  based  their  view  on  the  ground  that  proceedings  in 
the  Court  of  first  instance  and  in  appeal  are  one  for  purposes  of 
application  of  the  principle  of  Us  pendens.  They  say,  "the 
"  decree  passed  in  the  suit  was  the  final  decree  pronounced  (by  the 
*'  Appellate  Court)  on  20th  September  1883.  The  proceedings  in 
"  the  Appellate  Court  were  but  a  continuation  of  the  proceedings 
"  in  the  suit,  and  although  for  a  time  there  was  a  decree  in  favour 
"  of  the  present  plaintiff's  predecessor  in  title  yet  that  was  a  decree 
"  which  was  open  to  appeal,  and  the  decree  having  been  appealed 
"  against  we  ought  to  take  it  that  the  decree  of  the  Appellate 
"Court  was  the  decres  in  the  suit,  and  the  sale  at  which  the 
"  plaintiff  purchased  having  taken  place  pending  the  suit  in 
**  which  that  decree  was  pronounced  we  think  the  doctrine  of 
"  lis  pendens  does  apply." 

That  judgment  appears  to  us  clearly  to  support  the  inten- 
tion that  as  soon  as  a  suit  becomes  contentious  in  the  original 
Court  it  continues  so  if  actively  prosecuted  until  the  final  decision 
of  the  Appellate  Court  even  during  the  period  between  the  decree 
and  the  filing  of  the  appeal   {Ghet   Singh    v.    Vadhawa  Mal^ 

(^)30P.  IJ.,  1891, 
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page  178).  The  judgment  in  Badhasyam  Mohapattra  v.  Sihu 
Panda  and  (mother  (^)  does  not  carry  the  case  much  further,  it 
being  held  in  that  case  on  facts  that  the  party  concerned  had  had 
no  notice  of  the  suit  and  that  the  doctrine  of  Its  pendens  therefore 
did  not  apply. 

We  now  come  to  consider  the  judgment  of  the  Calcutta 
High  Court  in  a  case  exactly  on  all  fours,  as  regards  the  point 
in  discussion,  with  that  before  us.  This  is  the  case  of  Deno 
Nath  Ghose  and  another  \.  Shama  Bibi  (^).  The  facts  are  as 
follows : — 

In  execution  of  a  decree  the  decree- holder  applied  for  the 
sale  of  certain  mortgaged  property.  Thereupon  S  objected  to 
the  sale  on  the  ground  that  the  property  was  trust  property 
which  on  a  partition  had  fallen  to  his  share  ard  was  theiefoie 
not  liable  to  sale  in  execution  of  the  decree.  The  objection  was 
allowed  by  the  lower  Court,  on  the  I'ith  November  1892,  and 
the  decree  allowing  the  objections  was  prepared  on  20th  February 
1893.  Subsequently  the  High  Court,  on  appeal,  reversed  that 
decision  and  held  that  the  property  was  liable  to  sale.  Mean- 
while, on  28th  December  1892,  the  same  property  was  purchased 
by  B  and  D  in  execution  of  another  decree  against  S.  B  and  D 
were  not  however  made  parties  to  the  appeal  in  the  High   Court. 

Their  Lordships  after  reciting  the  facts  said,  inter  alioy — 

*'  It  has,  however,  been  urged  that  the  appellants  purchased 
*'  at  a  time  when  S's  objection  had  been  allowed  and  when  no 
"  appeal  against  the  Subordinate  Judge's  order  had  been  pre- 
**  f erred.  We  have  been  referred  to  Section  52  of  the  Transfer 
"  of  Property  Act  which  prohibits  the  transfer  of  property  dur- 
"ing  the  active  prosecution  in  any  Court  of  a  contentious 
♦*  proceeding  relating  to  such  property.  It  is  said  that  when 
*'  the  appellants  purchased  the  huit  of  the  defendant  was  not 
'•  being  actually  prosecuted.  Dr.  Rash  Behary  Ghose  has  also 
"  referred   us  to    Sugden  on  Vendor>i   and  Purchasers,  page  758, 

*•  and  other  ICnglish  authorities 

** .  .   The  appeal was   preferred  without  undue  delay 

*♦  after  the  decree  had  betn  drawn  up  on  February  20th,  189.S. 
*'  We  therefore  consider  that  the  appellants  in  this  case  may  bo 
"  said  to  have  purchased  during  the  active  prosecution  of  the 
"  suit. 

(')I.  LR.,XV  Gdc.,rA7.        {')  I.  L,  R.,  XXVUI  Onlc,   23. 
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**  Then,  as  to  the  English  authorities  cited  by  Dr.  Eash 
"  Behary  Ghose,  we  would  only  say  that  the  law  of  Us  pendens 
"  in  England  is  different  from  that  prevailing  in  this  country. 
"  The  law  of  lis  pendens  in  this  country  is  founded  on  the  fact 
"  that  it  would  be  impossible  to  bring  any  suit  to  a  successful 
"  termination  if  alienations  ^e«c?cw/e  lite  were  permitted  to  prc- 
♦•  vail. 

"  The  case  of  Oohind  Chunder  Roy  v.  Guru  Charan  Earmn- 
"  kar  (^)  is  directly  in  point.  In  that  case,  the  facts  of  which 
"  are  very  similar  to  those  of  the  present  one,  it  has  been  said  : 
"  The  proceedings  of  the  Appellate  Court  were  but  a  continuation 
"  of  the  proceedings  in  the  suit,  and  although  for  a  time  there 
**  was  a  decree  in  favour  of  the  present  plaintiff's  predecessor 
"  in  title,  yet  that  was  a  decree  which  was  open  to  appeal,  and 
"  the  decree  having  been  appealed  against  we  ought  to  take  it 
"  that  the  decree  of  the  Appellate  Court  was  the  decree  in  the 
*'  suit,  and  the  sale  at  which  the  plaintiff  purchased  having  taken 
"  place  pending  the  suit  in  which  that  decree  was  pronounced, 
"  we  think  the  doctrine  of  lis  pendens  does  apply  to  the 
"  case." 

It  will  be  seen  therefore  that  their  Lordships  of  the  Calcutta 
High  Court  have  clearly  and  unequivocally  laid  down  the  prirci- 
ple  that  in  this  country  the  doctrine  of  lis  pendens  applies  to 
all  dealings  with  the  property  in  suit,  at  least  from  the  time 
when  the  summons  of  the  Court  of  first  instance  is  served  on 
the  defendant  right  up  to  the  date  of  the  final  decree  of  the  last 
Court  of  appeal.  It  would  appear  to  us  also  that  the  Judges  in 
Ghet  Singh  v.  Vadhawa  Mall  (*)  somewhat  under-estimated 
the  force  of  the  decision  in  Gobind  Ghunder  Boy  v.  Guru  Gharan 
Karmokar  (^),  In  that  last  case  the  alienation  in  question  was 
not  affected  adversely  by  the  decision  of  the  first  Court,  and  if  the 
principle  of  Ghet  Singh  v.  Vadhawa  Mall  (*)  were  correct,  and 
an  appeal  is  to  be  considered  an  entirely  separate  proceeding, 
inasmuch  as  the  alienation  was  affected  before  notice  was 
given  of  the  appeal,  the  decision  on  appeal  could  not  affect  the 
matter  as  the  sale  would  not  be  lis  pendens  qua  the  appeal.  We 
have  therefore  in  Dino  Nath  Ghose  v.  Shama  Bibi  (^)  a  ruling 
that  an  alienation  of  property  in  suit  made  between  the  date  of 
the  decree  of  the  first  Court  and  notice  of  appeal,  is  made  subject 

(0  I.  L.  B.,  XV  Gale,  94,  (a)  30  P.  B.,  1891. 

(3)  I.  L.  B.,  XXVm  Gale.,  23, 
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to  the  doctriuo  of  Us  ^^c/uZens  and  is  made  pehdenfe  litey  and 
in  the  last  quoted  case  reported  in-  Gohind  Chunder  Roy  v.  Quru 
Oharan  Kannokir  (^)  an  equally  clear  expression  of  opinion  that 
any  dealings  with  the  property  in  suit  made  at  any  time  between 
notice  of  the  suit  in  the  first  Court  and  the  date  of  the  final 
decree  of  the  last  Court  of  appeal,  is  in  this  country  to  be  held 
as  made  pendente  lite  and  subject  to  the  doctrine  of  Us  pendens. 
With  the  exception  of  the  ruling  of  our  own  Court  in  Chet 
Singh  y.  Vadkaivi  Mai  (^)  we  are  not  aware  of  any  authorities 
taking  the  contrary  view.  We  ourselves  concur  in  the  opinion 
givGn  in  Dino  N'atJi  Qhosev.  Shama  Bibl  (^),  we  find  ourselves 
uuable  to  follow  the  view  taken  previously  by  a  Division  Bench 
of  this  Court,  and  thsrefere  find  it  necessary  to  refer  the  follow- 
ing point  to  a  Full  Bench  for  decision. 

The  question  referred  is,  are  dealings  with  property  in  suit 
effected  after  notice  of  suit  brought  in  the  Court  of  first  instance 
and  before  the  decision  in  appeal  by  the  final  Court  of  appeal, 
dealings  ejected  pendente  lite  and  subject  to  the  doctrine  of  lis  pen- 
dens at  whatever  time  between  these  two  periods  they  may  occur  ? 

This  is  the  only  point  which  it   is necessary    to   refer   to 

the  Full  Bench.     We  proceed,  therefore,  to  decide  all  other  points 
which  it  is  necessary  to  dispose  of. 

The  learned  Judge  then  proceeded  to  discuss  the  remaining 
pleas  of  the  plaintiff  which  are  not  material  for  the  purposes  of 
this  report. 

The  judgments  delivered  by  the  learned  Judges,  who  con- 
stituted the  Full  Bench,  were  as  follows  : 

Cr.ARK,  C.  J. — The  question   referred  and  the   authorities   on    25//i  April  1903. 
the  subject  have    been  fully   discussed  in    the  referring   order  of 
the  learned  Judges. 

I  concur  in  the  view  held  by  those  Judges.  I  admit  that 
the  cases  specially  relied  upon  in  that  order,  Gohind  Chunder  Boy 
V.  Guru  Oharan  Karmokar  (^),  and  Dino  Nath  Ghose  v.  Shama 
Bill  (^)  are  not  exactly  in  point,  and  I  would  base  my  decision 
rather  on  the  general  ground  advanced  in  that  order  than  on 
precedents.  The  law  of  appeal  "  the  inevitable  appeal,"  as  it 
is  called  in  the  later  Calcutta  judgment  referred  to  above,  is  so 
different  in  this  country  and,  in  England,  that  the  principles  of 
Zis  pendens  in  England  caunob  be  appliiul  to  this  country  a3 
regards  the  question  referred. 

( ^)  /.  L.  R.,  XV  Calc,  91.  («)  30  V.  A'.,  IbUl. 

(')  /.  L.  i?.,  XXVin  Gale,  23. 
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The  pi-osecution  of  a  case  between  the  decree  of  the  first 
Court  and  the  filing  of  the  appeal,  may  be  and  generally  is  as 
active,  and  the  case  as  contentious  as  at  any  time  during  the 
pendency  of  the  suit  in  the  first  Court.  The  ^YordiDg  of  Section 
h2  of  the  Transfer  of   Properfy   Act  no  doubt  runs,  '*  the   active 

"  prosecution  in  any  Cotitt of  a  contentious  suit  or   pro- 

"  ceeding,  "  but  I  do  not  feel  any  difficulty  in  giving  a  liberal  con- 
struction to  the  words  '*  in  any  Court,  "  and  holding  that  what  is 
meant  is  the  active  prosecution  of  a  case  or  a  litigation,  and  that 
it  covers  the  period  between  the  passing  of  the  decree  and  the 
filing  of  the  appeal.  Dino  Nath  GJiose  v.  Shama  Bihi  {})  is  at 
all  events  a  good  authority  for  holding  that  the  suit  was  being 
actually  prosecuted  between  the  dates  of  passing  the  order  and 
filing  the  appeal,  it  also  lays  down  "  that  the  law  of  Us  pen  den b 
"  in  England  is  different  from  that  prevailing  in  this  country. 
**  The  law  of  Us  pendens  in  this  country  is  founded  on  the  fact  that 
"  it  would  be  impossible  to  bring  any  suit  to  a  successful  tcrmina- 
**  tion  if  alienations  pendente  lite  were  permitted  to  prevail."  If 
the  doctrine  of  Us  pendens  did  not  prevail  between  the  date  of 
deci'ee  and  the  decision  of  the  Appellate  Court,  it  would  be  open  to 
litigants  to  avoid  the  law  of  appeal  altogether,  and  to  clinch  any 
patently  wrong  or  insufficient  decree  by  immediately  proceeding 
to  alienate  the  property  awarded  by  the  decree. 

In  my  opinion,  then,  a  suit  as  soon  as  it  becomes  contentious 
in  the  original  Court,  continues  so  ordinarily  until  the  final 
decision  of  the  Appellate  Court,  and  should  ordinarily  be  held  to 
be  actively  prosecuted  even  during  the  period  between  the  decree 
and  the  filing  of  the  appeal. 

It  might  no  doubt  be  shown  that  there  was  an  acceptance 
of  the  decree  of  the  first  Court  or  great  laches  in  prose  cuting 
the  litigation,  but  it  would  lie  upon  the  party  making  such 
allegations  to  establish  them. 

This  opinion  is  supported  by  the  decision  in  Gohind  Ghunder 
Boy  Y.  Guru  Char  an  Kaimokar  (»),  where  their  Lordships  say  : 
"The  proceedings  in  the  Appellate  Courkwerc  but  a  continuation 
"of  the  proceedings  in  the  suit,  and  although  for  a  time  there  was 
"  a  decree  in  favour  of  the  plaintiff's  predecessor  in  title,  yet  that 
"  was  a  decree  which  was  open  to  appeal,  and  the  decree  having 
"  been  appealed  against  we  ought  to  take  it  that  the  decree  of  the 
'*  Appellate  Court  was  the  decree  in  the  suit  and  the  sale  at  which 
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**  the  plaintiff  purchased  having  taken  place  pending  the  suit  in 
*'  which  that  decree  was  pronounced  wc  think  that  the  doctrine 
"  of  lis  pendens  does  apply." 

I  would,  therefore,  answer  tlie  question  referred  by  saying 
that  dealings  with  property  in  suit  effected  after  notice  of  suit 
brought  in  the  Court  of  first  instance,  and  before  the  decision  in 
appeal  by  the  final  Court  of  appeal  are  dealings  effected  pendente 
Z2Y«  and  subject  to  the  doctrine  oi  lis  pendens  at  whatever  time 
between  these  two  periods  they  may  occur. 

Reid,  J.— For  reasons  recoided  in  the  referring  order  of   the    2Sth  April  1903. 
13th  February  1903,  and  by  the  learned  Chief  Judge,   I  concur 
in  the  proposed  answer. 

RoBKRTsON,  J,— For  reasons  given  in  the  referring  order   of    2Sth  April  1903. 
the  13th  February  1903  and  in  the  learned    Chief  Judge's   judg- 
ment I  concur  in  the  proposed  answer. 


No.  81. 

Before  Mr.  Judice  Chatter ji,  C.I.E.^  and  Mr.  Justice  Rohertson. 
THE  KRISHNA  MILLS  COMPAKY,  LIMITED,  DELHI,— 

([)KFENDANT),- APPELLANT,  U.P.LL.TE  S.DE. 

Versus 

GOPI  NATH,— (Plaintiff),— RESPONDENT. 

Civil  Appeal  No.  369  of  1901. 

Fuhlic  Compnnxj—  Contract  on  behalf  (f  Company — Directors  and  oj^cers—' 
Warranty  of  authority— Duty  of  third  parties  to  see  that  the  Directors  and 
Officers  art  acting  within  their  authority — Presumption  as  to  ohservatio7i  of 
formalitiet  requisite  to  confer  authority  upon  Directors. 

Although  anj'  one  dealing  with  a  Joint  Stock  Company  is  bound  to 
satisfy  himself  that  the  Agent  or  Director  with  whom  be  acta  ai  represent- 
ing the  Company  is  acting  within  the  powers  which  such  Agent  or  Direc- 
tor mighi  possess  under  the  Articles  of  Association,  it  is  not  incumbent  on 
him  to  ascertain  whether  the  necessary  formalities  or  proceedings  have 
been  eld  or  performed  requisite  to  confer  such  powers  on  such  Agent  or 
Director,  and  therefore  where  the  person  dealing  with  a  C^ompany  has 
satisfied  himself  that  such  dealings  by  an  Agent  or  Director  are  amongst 
those  which  an  Agent  or  Director  might  perform  within  the  scope  nf  tlie 
Company's  Articles  of  Association  and  oonld  be  validly  entered  into  by 
such  persons  duly  empowered  on  behalf  of  the  Company,  and  he  finds  an 
Agent  or  Director  of  the  Company  entering  into  such  dealings  on  behalf  of 
the  Company,  and  acting  as  if  he  the  Agent  or  Director  had  been  duly 
empowered,  he  is  entitled  to  infer  the  fact  of  the  neceisary  authorisation 
to  act  and  to  maintain  an  action  on  account  cf  damsges  caused  by    the 
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Company's  non-compliance  with  the  terms  of  a  contract  made  with  him 
whether  through  his  Agent  or  personally,  and  is  not  bound  to  enquire 
further  whether  as  a  matter  of  fact  such  representative  of  the  Company 
has  been  so  empowered  by  the  Company,  or  that  all  the  proceedings  of  the 
Company  and  its  Directors  have  all  been  strictly  regular. 

Ernest  v.  Nicholls  C^),  Fountainev.  Carmarthen  and  Cardigan  Railway 
Company  {^),  Royal  British  Bank  v.  Turquand  {^),  Smith  v.  The  Hull 
Glass  Company  (*),  Agar  v.  Athenseum  Life  Insurance  Society  (*),  Bavieb 
v.  Bolton  (°),  County  of  Gloucester  Bank  v.  Budrij  Merthyr  Steam  and 
House  Coal  Colliery  Company  (^),  higgerstaff  v.  Rowatfs  Wharf  Lt.  (^),  Prince 

of  Wales*  Insurance   Society   v,    Alhenfeum   Insurance  Society,   ('),  Duck  v. 

Lo\cer  Gnlvcnizing  Company,  Ld.  Q^),  and  Mahony  v.  Eait  Holyford  Mining 

Company  (^ ')  referred  to. 

First  appeal  from  the  decree  of  A.  Langley^    Esqtnre^   district 
Judge,  Delhi,  dated  25th  February  1901. 
Madan  Gopal  and  Girdhari  Lai,  for  appellants. 
Shadi  Lai,  Lai  Oh  and  and  Piy  are  Lai,  for  respondent. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of 
the  Court  delivered  by 

Srd  Aug.  1903.  Robertson,  J. — There   does  not  appear   to    be   much  doubt 

about  the  main  facts  in  tbis  case. 

Plaintiff  is  a  merchant  at  Hathras,  and  defendants  are  the 
Krishna  Mills  Company,  Limited,  at  Delhi.  It  appears  that  one 
Anandi  Lai  holds  a  general  power-of-attorney  from  plaintiff, 
Gopi  Nath,  whicb  empowers  him  to  do  many  acts  connected  with 
the  institution  and  defence  of  suits  and  kindred  matters,  but 
wbich  distinctly  did  not  empower  Anandi  Lai  to  enter  into  the 
contract,  which  is  the  subject  of  this  suit,  on  bahalf  of  Gopi 
Nath. 

On  1 2th  July  1899,  however,  Anandi  Lai  did  enter  into  a 
contract,  in  which  he  and  his  minor  son,  Gftnga  Parshad,  were 
the  parties  on  one  side,  and  Basbeshar  Nath,  a  Director  of  tlie 
Krishna  Mills  Company,  on  behalf  of  the  Mills,  on  the  other  side. 
According  to  this  agreement,  the  defendant  Company  undertook 
to  deliver,  on  demand  and  on  payment  of  cash,  1,000  bales  of 
yarn,  within  six  months  at  the  rate  of  166  bales  per  month.  The 
yarn  was  to  be   of  five  counts,    10|,  12f,  13 J,  14f,  16^,  the  price 


(0  i.  -B.,  6  H.  L.  0.,  401.  («)  L.  B.,  3  Ch.  Dn.  (J894),  678. 

(2)  L.  R.,  5  Ex.,  316.  (7)  L.  R.,  1  Ch.  Dn.,  (1895),  629. 

(»)  24,  L.  J.,  Q.  B.,  327.  («)  L.  R.,  2  Ch.  Dn.,  93. 

(*)  L.  i2.,  U  C.  B.,  897.  (')  L.  R.,  3  C.  B.  N.  8.,  756. 
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fixed  being  Rs.  2-2-9  per  bundle  (40  bundles  =  1  bale)  for  the  lowest 
count,  with  an  increase  of  anna  1  pei*  bundle  for  each  superior 
count.  Two  hundred  bales  were  to  be  of  counts  m  and  161.  If 
Anandi  Lai  did  not  take  delivery  within  one  month,  a  demurrage 
should  be.  charged,  and,  after  a  certain  interval  and  on  notice 
the  Company  might  sell  the  yarn.  The  contract  is  printed  at 
page  28  of  the  paper  book. 

Gopi  Nath,  on  hearing  of  the  contract,  appears  to  have 
been  frightened  at  its  magnitude  and  at  first  desired  to  repudiate 
any  responsibility.  How  far  the  statements  on  this  point  are 
correct  wo  are  unable  to  say,  bat  they  appear  to  be  immaterial. 
The  price  of  yarn  rose,  it  became  clear  that  the  bargain  was  a 
very  bad  one  for  the  Company  and  a  vor}^  good  one  for  Anandi 
Lai,  and,  accordingly,  on  26th  August  1899,  Gopi  Nath  got 
Anandi  Lai  to  make  over  all  his  claims  to  the  bargain  to  him  in 
coneideratioa  o."  T^. ;.  2,000.  It  will  save  time  if  we  say  at  once 
that  whatever  criticisms  may  be  passed  on  the  form  of  the  tran- 
saction, we  consider  that  agreement  to  have  conferred  on  Gopi 
Nath  all  the  rights  of  Anandi  Lai  against  the  Company  under 
the  agreement  of  12th  July  1899,  and  we  consider  that  Gopi 
Nath's  rights  in  the  matter  were  created  on,  and  affirmed  by, 
that  transaction,  and  that  he  was,  so  far  as  that  part  of  the 
question  is  concerned,  capable  of  suing  and  enforcing  such  rights 
as  pertained  to  Anandi  Lai  on  the  24th  August.  Gopi  Nath,  as 
is  admitted,  twice  gave  the  defendant  Company  notice  of  the 
assignment,  and  called  on  them  to  fulfil  their  contract,  but  they 
took  no  notice. 

Prior  to  the  2Sth  August  16  bales  of  yarn  had  actually 
been  delivered  to  Anandi  Lai  between   12th  July  and  28th  July. 

Upon  these  facts  Gopi  Nath  brought  a  suit  claiming 
lis.  12,960,  on  the  allegation  that  the  average  price  of  yarn  in 
July,  August,  September,  October  18S9,  had  been  Rs.  2-10-9,  the 
difference  between  that  and  Rs   2-2-9  being  his  loss  per  bundle. 

We  need  not  discuss  all  the  pleas,  as  we  have  already'  point- 
ed out  that  we  have  no  doubt  as  to  Gopi  Nath's  rights  after  the 
26th  August  under  his  agreement  with  Anandi  Lai,  whatever 
they  may  have  been  before.  Indeed  we  are  of  opinion  that  there 
is  nothing  to  show  that  he  had  any  right  in  the  contract  prior 
to  26th  August. 

In  the  pleas  roo:iipt  of  notice  of  Gopi  Nath's  position  on  27th 
August  and  4th  September  was  admitted. 
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The  first  plea  is  that  no  valid  contract  was  made  by  Anandi 
Lai  with  the  defendant  Company.  The  alleged  contract  was 
entered  into  by  Basheshar  Nath  without  authority.  This  is  a 
very  important  plea,  which  will  be  considered  fully  later  on. 
Delivery  of  16  bales  was  admitted.  It  is  urged  that  shortly  after 
the  contract  plaintiff  disclaimed  Anandi  Lai's  authority  and 
repudiated  all  connection  with  the  contract.  Even  if  established, 
this  is  immaterial.  Gopi  Nath  had  no  connection  up  to  the 
26th  August  with  the  contract,  after  he  bought  Anandi  Lai's 
rights  on  that  date,  he  had,  and  it  is  not  alleged  that  he  repudiat- 
ed it  after  that  date. 

It  is  further  urged  that  Anandi  Lai  took  no  further  deliv- 
eries under  the  contract  and  so  committed  breach  of  it.  Notice 
was  given  on  27th  August  of  Gopi  Nath's  substitution  for 
Anandi  Lai,  and  there  was  no  refusal  to  take  delivery  by  Gopi 
Nath,  and  here  we  may  at  once  dispose  of  another  point  of  some 
little  importance  and  clear  the  ground.  It  has  nowhere  been 
urged  that  before  26th  August  1S99  Anandi  Lai  had  actually 
abrogated  the  contract.  In  the  pleas  it  is  urged  that,  after  the 
said  notice,  Anandi  Lai  countermanded  delivery  to  plaintiff 
(plea  9).  Basheshar  Nath  says  he  told  Anandi  Lai  that,  owing 
to  his  failure  to  take  delivery  of  any  considerable  portion,  the 
contract  was  almost  null,  because  there  was  no  hope  of  his  taking 
delivery.  Lala  Sri  Kishen,  who  was  the  actual  Agent,  says 
Anandi  Lai  came  to  him  before  the  notice  and  claimed  the  con- 
tract as  his  own,  and  there  is  no  evidence  of  actual  repudiation 
by  Anandi  Lai  prior  to  26th  August,  or  prior  to  the  notice  given 
of  the  assignment  to  Gopi  Nath  on  the  27th  August.  We,  there- 
fore, find  that  Gopi  Nath  was,  when  he  took  over  the  bargain  on 
26th  August,  in  the  same  position  as  Anandi  Lai  had  been,  and 
that  Anandi  Lai  had  not  repudiated  the  contract.  After  the 
assignment  any  repudiation  by  Anandi  Lai  would  have  been  of 
no  effect. 

The  case  has,  therefore,  reached  this  stage,  that  the  question 
to  be  decided  is  whether  or  not  the  contract  entered  into,  on  12th 
July,  by  Anandi  Lai  and  by  Basheshar  Nath  on  behalf  of  the 
defendant  Company,  was  valid  and  binding  on  the  Company  ?  If 
it  was,  Gopi  Nath  was  entitled  to  relief  in  accordance  with  its 
terms. 

We    turn  now     to     consider  what   was  the  position    of 
Basheshar  Nath. 
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Tinder  the  Articles  of  Association,  of  which  the  pubh'c  are 
to  be  held  cognisant,  Article  113,  Lala  Sri  Kishen  Das,  Gurwala, 
Banker,  was  appointed  permanent  Agent  of  the  Company,  ho, 
his  heiis  and  successors,  for  99  years  ;  he  was  to  receive  certain 
remuneration  and  to  guarantee  the  Company  against  any  bad 
debts  in  the  sales,  and  manage  and  conduct  all  the  business  of 
the  Company,  and  do  aay  other  work  the  Company  may  empower 
him  to  do. 

Tlierc  is  no  specific  power  of  delegation  given,  and  no 
specific  power  retained  to  appoint  any  one  temporarily  in  Sri 
Kishen  Das's  place,  when  he  should  be  absent.  All  the  sales 
were  apparently  in  the  Agent's  hands,  but,  to  meet  emergencies 
and  small  purchases,  two  resolutions  were  passed  by  the  Board 
of  Directors,  one  on  '2oth  January  1899,  appointing  two  Directors 
for  one  year  to  supervise  the  sale  of  yarn.  Clause  (3)  of  the 
resolution  says,  "As  regards  wholesale  transactions,  it  is 
"  necessary  to  consult  the  Agent.  A  wholesale  transaction 
*'  means  a  sale  of  100  bales  at  a  time." 

Sheikh  Hafizulla  and  Lala  Jawala  Parshad  were  appointed, 
but  Jawala  Parshad  did  not  become  a  Director  and  Basheshar 
Nath  took  his  place,  under  resolution  of  4th  March  1899.  (See 
paper  book,  pages  25-26).  Basheshar  Nath  and  his  colleague 
Hafizulla  seem  from  their  evidence  to  have  had  somewhat  different 
ideas  of  their  powers,  but  the  resolution  makes  them  clear. 

At  the  time  of  the  transaction  now  under  dispute,  Lala  Sri 
Kishen  Das  was  away,  and  Basheshar  Nath  was  clearly  acting, 
so  far  as  that  was  possible,  as  agent  in  his  place.  Sheikh  Hafiz- 
ulla, his  Co-sale  Director,  and  a  Director  of  the  Company,  says 
clearly,  "Lala  Basheshar  Nath  represented  Lala  Sri  Kishen  Das 
"  and  the  Secretary  during  their  absence.  At  the  time  of  the 
"  contract  in  dispute  Lala  Basheshar  Nath  was  so  representing," 
and  the  evidence  of  Baij  Nath,  a  clerk  of  the  defendants,  and  of 
Basheshar  Nath  himself,  supports  this  view. 

No  doubt  the  resolution  quoted  above  meant  that  Bashashcr 
Nath  and  Hafizulla  should  act  together  as  to  sales,  and  they  do 
not  in  fact  cover  the  action  of  Basheshar  Nath  in  this  case.  But 
it  is  urged  that,  in  addition  to  his  position  as  Director  and  Co- 
sale  Director,  Basheshar  Nath  was  acting  as  agent,  and  was 
vested  with  the  authority  of  an  agent,  or,  if  not  in  fact  so  invest- 
ed, that  ho  wag  held  out  by  tli<3  Company  to  the  public  as  a 
person  so  invested  with  authority  to  bind  the  Company.  We 
think  that  this  is  clearly  the   case.     Basheshar  Nath,  as  appears 
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from  the  evidenco,  did  enter  into  several  other  contracts  exceed- 
ing 100  bales,  and  these  have  been  in  fact  carried  out.  He 
gave  all  orders  for  the  entry  of  contracts  in  the  books,  and  he 
was  clearly  treated  by  the  Company  and  its  servants  as  acting 
Agent.  He  entered  into  the  contract  with  Anandi  Lai,  and  he 
is  still  a  Director.  Tl^  truth  appears  to  be  as  stated  by  Bashe- 
shar  Nath  himself,  that  the  contract  with  Anandi  Lai  was  meant 
as  a  piece  of  bluff,  to  be  used  to  raise  prices  on  others,  Basheshar 
Nath  calculating  that  Anandi  Lai  being  a  poor  man  could  never 
take  delivery.  It  came  upon  the  defendants  as  a  shock  to  find 
that,  instead  of  the  "  of-no-account "  Anandi  Lai,  they  Were 
confronted  with  the  well-to-do  Gopi  Nath  as  the  other  party  to 
the  contract,  which  they  were  now  called  upon  to  fulfil  to  the 
letter.  We  think  Anandi  Lai  was  entirely  justified  in  looking 
upon  Basheshar  Nath  as  the  Company's  Agent,  with  powers  to 
bind  the  Company  in  respect  of  the  contract  in  question. 

The  question  remains  on  these  facts,  is  the  Company  bound 
by  the  contract  entered  into  by  Basheshar  Nath  ? 

Now  it  is  quite  clear  that,  under  certain  circumstances,  under 
Articles  114,  115,  116,  117.  of  the  Articles  of  Association, 
Basheshar  Nath  might  have  been  validly  appointed  to  do  all 
that  he  did.  It  is  triie  that  under  Article  114  a  General  Meeting- 
would  have  to  be  called  before  this  could  be  done,  and  it  is  con- 
tended by  the  counsel  for  the  appellants  that  the  plaintiff  was 
bound  to  look  up  the  minutes,  and  to  see  if  any  such  resolution 
as  was  necessary  under  the  Articles  had  been  passed  at  a  Gen- 
eral Meeting,  and  that,  not  having  done  so,  the  Company  were 
not  bound  by  the  act  of  Basheshar  Nath. 

No  doubt  it  may  now  bo  taken  as  fairly  established  that 
persons,  who  deal  with  a  Company  whose  regulations  are  regis- 
tered and  are,  therefore,  accessible  to  the  public,  cannot  hold  the 
Company  liable  if  the  Directors  exceed  the  authority  disclosed 
by  the  regulations.  Ernest  v.  NicliolU  (})  and  Fountaine  v.  Oar- 
marthen  and  Cardigan  Eailway  Company  ('*),  but  it  may  be  taken 
also  as  settled  that  persons  dealing  with  Directors,  and  without 
notice  of  irregular  or  improper  exercise  of  their  powers,  are  not 
affected  by  such  irregularity  or  impropriety  (Lindley  on  Com- 
pany LaWj  5th  edition,  p.  167,  6th  edition,  p.  219). 

The  case   of  Royal   British   Bank  v.  Tarquand  (^)  is   very 
much  in  point.   In  that  case  a  Company's  deed,  registered  under  7 


(M  L.  B,,  6  H,  L.  C,  401.  {^)  L.  B.,  5  Ex.,  316. 

(»)  24,,  L.  J.,  Q.  B.,  327. 
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and  8  Victoria,  C.  110,  empowered  the  Directors  to  borrow  on  the 
bonds  of  the  Company  such  sums  as  by  a  general  resolution  of 
the  Company  might  be  authorized  to  be  borrowed.  The  Directors 
gave  the  bankers  of  the  Company  a  bond  for  £  1,000  sealed 
with  the  seal  of  the  Company  and  signed  by  two  Directors,  as 
a  security  for  what  might  be  due  from  the  Company  and  its 
bankers  on  the  current  account.  This  was  not  authorized  by 
any  resolution  of  the  Company,  and  it  was,  therefore,  contended 
that  the  bond  was  invalid.  There  was  no  question  here  as  to 
the  form  of  the  bond  or  as  to  the  authority  of  those  who  issued 
it  to  act  for  the  Company.  The  Company  was  primd  facie 
bound  by  the  bond,  and  no  one  looking  only  at  the  deed  of  settle- 
ment and  the  bond  could  come  to  a  different  conclusion.  The 
only  question  was  whether  the  bankers  were  bound  to  look 
further  and  to  ascertain  whether  the  issuing  of  the  bond  had 
been  authorized  by  a  resolution  of  a  General  Meeting.  It  was 
held  that  they  were  not.  Jervois,  C.  J.,  said  on  appeal,  affirming 
this  finding  :  "  We  may  now  take  for  granted  that  the  deahngs 
"  with  these  companies  are  not  like  dealings  with  other  partner- 
"  ships,  and  that  the  parties  dealing  with  them  are  bound  to  read 
"  the  statute  and  deed  of  settlement,  but  are  not  bound  to  do 
"more,  and  the  party  here  on  reading  the  deed  of  settlement 
'•  would  not  find  a  prohibition  from  borrowing,  but  a  permission 
"to  do  so,  under  certain  conditions.  Finding  that  the  authority 
"  might  be  made  complete  by  a  resolution,  he  could  have  a 
"  right  to  infer  the  fact  of  a  resolution  authorizing  that  which 
"on  the  face  of  the  document  appeared  to  be  legitimately 
"  done." 

In  Smith  v.  The  Hull  Qlass  Gomjpany  (^),  Maule,  J.,  laid  it 
down  that  "the  public  were  entitled  to  assume  that  a  person 
"  acting  as  the  Agent  of  a  Company  had  been  duly  appointed 
"  by  the  Directors,  for  by  the  Company's  deed  of  settlement  they 
"  had  power  to  appoint  persons  to  carry  on  the  business."  In 
Agar  v.  TJie  Atheniuum  Life  InsuratiGe  Society  C^),  the  Directors 
had  power  to  borrow,  but  only  with  the  consent  of  an  extra- 
ordinary General  Meeting  of  the  shareholders.  They  did  bor- 
row by  issuing  debentures  sealed  with  the  seal  of  the  Company 
and  signed  by  two  of  themselves,  and  it  was  held  that  those 
debentures  were  binding  on  the  Company,  although  no  such 
authority  to  borrow  had  been  conferred  by  a  General  Meeting 
as   was  contemplated   by   the   Company's   deed   of   settlement, 

(0  L,  /?.,  11  C.  B„  807.        (•)  L.  B.,  8  C.  B.,  725. 
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Davies  v.  Bolton  ^  Go.  (^)  is  anotlier  case  which  is  somewhat  in 
point,  and  in  the  County  of  Gloucester  Bank  v.  Budry  Merthyr 
Steam  and  House  Goal  Golliery  Company  (2),  some  important 
remarks  are  made  by  the  Lord  Chancellor  (Lord  Halsbury).  In 
that  case  it  was  shown  that  a  qnorura  of  Directors  must  consist 
of  more  than  two  under  an  internal  regulation  of  the  Company. 
Certain  acta  were  done  by  two  Directors  only.  Lord  Halsbury 
remarked :  "  All  the  public  documents  with  which  an  outside 
"  person  would  be  acquainted  in  dealing  with  the  Company  would 
"only  show  him  that,  by  some  regulations  of  their  own,  what 
"  Lord  Hatherby  described  as  their  in-door  management,  they 
**  were  capable,  if  they  thought  right,  of  making  any  quorum 
•  "  they  pleased,    and  an   outside  person,    when  he   foand  a  docu- 

"  ment  sealed  with  the  common  seal  and  attested  and  signed  by 
*'  two  of  the  Directors  and  the  Secretary,  was  entitled  to  assume 
"  that  that  was  the  mode  in  which  the  Company  was  authorized 
*'  to  execute  an  instrument  of  that  description."  Some  further 
observations  on  the  same  point  may  be  quoted  from  Biggersta^  v. 
Boivjtt's  Wharf  Lt.  {^).  Lindley,  J.,  remarks:  "What  must 
"  persons  look  to  when  they  deal  with  Directors  ?  They  must 
"  see  whether  according  to  the  constitution  of  the  Company 
'•  the  Directors  could  have  the  powers  which  they  are  purporting  to 

"  exercise It  is  settled  by  a  long  string  of  authorities  that 

"  when  Directors  give  a  security,  which  according  to  the  articles 
"the}'-  might  have  power  to  give,  the  person  taking  it  is  entitled 
"to  assume  that  they  had  the  powers." 

A  similar  view  was  also  taken  in  Prince  of  Wales*  Insurance 
Society  V.  The  Athense^im  Insurance  Society  ("^).  In  regard  to 
the  appointment  of  Directors  by  a  Company  the  rules  are  much 
more  stringent,  but  even  as  regards  Directors,  if  a  Company  does 
in  fact  carry  on  business  by  certain  persons,  who  are  allowed 
by  the  shareholders  to  act  as  if  they  were  duly  constituted 
Directors  of  the  Company,  the  Company  will  be  bound  by  the 
acts  of  such  persons  at  all  events  in  ordinary  matters  of  business 
in  favour  of  all  persons  bond  fide  dealing  with  them,  without 
notice  of  their  insufficiency  in  number  or  defective  appointment 
(see  DucJc  v.  L^wer  Galvanizing  Company,  Limited  ('),  and 
Mahony  v.  East  Holyfuid  Mining  Compmiy,  Limitei)  (^). 

The  conclusion  to  be  drawn  from  these  and  other  authorities 
on  the  same  point,  which  take   a   similar   view,   is   that,   though 

{^)  L.  ti.,S  Oh.  Dn.  (.1894),  678.     (*)  L.  B.,  3  C.  B.  N.  8.,  756. 
C*)  L.  B.,  1  Gh.  Dn.  (1895),  629.     («)  L.  B.,  2  K.  B.,  349. 
(^)  L.  22.,  2  Ch.  Dn,,  93.  («)  L,  B„  7  B.  L.,  869. 
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any  ono  dealing  with  a  Company  is  bound  to  satisfy  himself 
that  the  person  with  whom  he  acts  as  representing  the  Company 
is  acting  within  the  powers  which  he  might  possess  under  the 
Articles  of  Association  in  this  country,  he  is  not  bound  to  see  that 
the  necessary  formalities  or  proceedings  held  requisite  within  the 
Company  to  confer  such  powers  upon  him  have  been  observed. 
If  a  person  dealing  with  a  Company  has  satisfied  himself  that 
such  dealings  are  within  the  scope  of  the  Company's  Articles  of 
Association  and  could  be  validly  entered  into  by  persons  duly 
empowered  on  behalf  of  the  Company,  and  he  finds  a  represent- 
ative of  the  Company  entering  into  such  dealings  on  behalf  of 
the  Company  and  acting  as  if  duly  empowered,  he  is  not  bound 
to  enquire  further  whether,  as  a  matter  of  fact,  such  representa- 
tive of  the  Company  has  been  so  empowered  by  the  Company. 
He  is  entitled,  in  the  words  of  Jervois,  C.  J,,  to  infer  the  fact  of 
the  necessary  authorization. 

Here  it  is  quite  clear  that  Basheshar  Nath  was  acting  on 
behalf  of  the  Company  on  their  premises  and  in  control  of  their 
establishment  in  a  manner  in  which  he  might  have  been  authoriz- 
ed by  the  Company  at  a  General  Meeting  to  act.  In  the  Iloyal 
British  Bank  v.  Turquand,  the  defence  was  much  the  same 
as  it  is  on  this  point  in  the  case  before  us,  i.  e.,  it  was  admitted 
that  the  act  done  might  have  been  authorized  by  a  general  re- 
solution of  the  Company,  but  it  was  contended  that  the  act  was 
invalid,  as  no  such  resolution  was  in  fact  passed.  It  was  held 
that  the  other  party  was  entitled  to  assume  it. 

Here  it  is  contended  that  only  a  General  Meeting  could, 
under  special  circumstances,  have  authorized  Basheshar  Nath  to 
act  as  he  did,  but  that  no  General  Meeting  gave  the  necessary 
authorization.  Following  the  rulings  quoted,  wo  hold  that,  under 
the  circumstances,  Anandi  Lai  was  entitled  to  infer  that  all  that 
was  necessary  to  authorize  Basheshar  Nath  to  act  as  he  did  had 
in  fact  been  done. 

Section  67  of  the  Indian  Companies  Act  provides  that  con- 
tracts, which,  if  made  between  private  persons,  would  by  law  bo 
valid,  may  be  made  on  behalf  of  a  Company  by  any  person 
acting  under  the  express  or  implied  authority  of  the  Company. 
There  can  be  no  question  hero  that  Basheshar  Nath  had 
an  implied  authority  from  the  Conijiany  to  enter  into  this 
contract,  and  it  is  in  evidence  that  other  contracts  of  a   similar 

nature  so   entered  into  by   him   have  been   cxceutcd   and   not 

repudiated. 
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We  do  not  consider  it  necessary  to  discuss  at  length  the 
question  whether  Basheshar  Kath  could  bind  the  Company  as 
a  sub- agent  of  Lala  Sri  Kishen  Das,  and  the  authorities  quoted 
on  this  point.  There  is  something  to  be  said  for  the  contention 
on  both  sides,  but  it  is  not  necessary  to  discuFS  it  as  we  have 
found  that  the  Company  is  bound  by  the  acts  of  Basheshar  Nath 
which  it  could  have  authorized  him  to  do,  and  wiiich  it  clearly 
held  out  to  the  other  party  to  the  contract  that  it  had  auth( riz^d 
him  to  do. 

.We  hold,  therefore,  that  the  defendant  Company  is  bound 
by  the  terms  of  the  contract,  and  that  Gopi  Nath  is  entitled  to 
compensation  for  its  bieach.  We  pioceed  to  consider  what  the 
amount  of  that  compensaticn  should  be.  1  he  contract  was  en- 
tered into  on  12th  July  1899  and  was  for  the  delivery  of  1,000 
bales  within  six  months  at  166  bales  per  month,  which  we  tate  to 
mean  166  bales  in  each  of  the  months  of  July,  August,  September 
October,  Noven^ber,  and  December.  It  is  quite  clear  that  tl  o 
failure  to  deliver  more  than  16  bales  in  July  and  August  was 
due  to  the  inability  of  Anandi  Lai  to  receive  it,  and  not  to  the 
failure  of  the  Company  to  supply  it.  Gopi  Nath  did  not  take 
over  the  contract  till  26th  August  and  notify  it  till  27th  August, 
and  there  was  no  reasonable  time  within  which  to  make  delivery  of 
the  August  instalment.  We  hold,  therefore,  that  plaintiff  is  en- 
titled to  compensation  in  respect  of  the  bales  not  delivered  under 
the  conti act  in  September  and  October  up  to  the  tim.e  of  suit, 
therefore  compensation  was  only  due  in  respect  cf  September 
and  October.  The  rate  allowed  by  the  lower  Court  is  Bs.  2- 10-0, 
which  was  the  rate  claimed.  There  is  certainly  nothing  on  the 
record  to  indicate  that  this  rate  is  too  high.  The  evidence  of 
Gopal  Eai  (p.  9,  paper  book)  would  show  it  to  be  if  any- 
thing low.  We  see  no  reason,  therefore,  to  interfere  with  the 
rate  allowed,  and  we  give  the  plaintiff  a  decree  for  Kg.  6,640. 
The  appeal  is,  therefore,  so  far  accepted  as  to  reduce  the  amount 
decreed  by  Rs.  3,320.  The  plaintiff  is  decreed  Rs.  6,640  with 
costs  on  that  amount  in  the  first  Court,  and  costs  in  this  Court 
will  be  proportional  to  the  amount  decreed  and  reduced. 
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No.  82. 

Before  Sir  William  Glarh,  Kt.,  Chief  Judge. 

GANGA  RAM,-(Platntiff)— PETITIONER,  J 

Versus  >   Rkvuios  Side, 

KARAM  DINT,— (Defendant),— RESPONDENT.  1 

Civil  Revision  No.  14.38  of  1902. 

Occupancy  rights — Sale  of  right  of  occupancy  under  Section  6  of  the 
Punjab  Tenavcy  Act  by  landlor  din  execution  of  a  moneij  decree  against  the 
icnant— Punjab  Tenancy  Act,  1887,  Sections  6|  5G. 

Eeld,  that  by  Section  5G  of  the  Punjab  Tenancy  Act  rights  of  ©ccu- 
pancy  under  any  other  section  than  Section  5  are  absolutely  protected 
from  attachment  and  sale  in  execution  of  decree,  not  only  against  third 
parties  bnt  equally  ugainst  the  tenant's  landlord. 

Petition  for  revision  of  the  order   of   Mian  Nizam-ud-din,  District 
Judge,  Sialkote,  dated  Sisi  Jannnry  1902. 
Harsukh  Rai  and  Rambhaj  Datta,  for  petitioner. 
Shahab  Din,  for  respondent. 
The  judgment  of  the  learned  Chief  Judge  was  as  follows : — 

Clark,  C.  J. — Thongh  there  was  insufiBcient  ground  for  the     *lth  July  1903. 
District  Jndge  to  review  his  order,  yet  I  do  not   feel    bound   to 
interfere  on  the  revision  side,  if  the  District  Judge's  later  order 
is  correct. 

Defendant  is  an  occupancy  tenant  under  Section  6  of  the 
Punjab  Tenancy  Act,  and  plaintiff  is  his  sole  landlord. 

The  question  is  whether,  with  reference  to  Section  56  of 
that  Act,  the  landlord  can  sell  up  the  tenant's  holding  in  execu- 
tion of  a  money  decree  ? 

The  argument  for  the  landlord  is  that,  as  the  holding  of  a 
tenant  under  Section  5  can  be  sold,  a  fortiori,  the  holding  of  a 
tenant  under  Section  6,  a  lesser  right,  can  bo  sold,  and  that  the 
section  is  only  intended  to  protect  the  right  of  the  landlord,  and 
does  not  apply  where  the  landlord  himself  seeks  to  sell  the 
holding. 

As  regards  the  principle  on  which  the  lesser  right  is  re- 
served, while  the  greater  right  is  made  liable  to  sale  in  execution 
of  decree,  it  may  be  that,  as  proprietary  right  is  liable  to  bo  sold 
in  execution  of  decree,  the  greater  right  was  held  to  be  analo- 
goiis  to  proprietary  right  and  for  this  reason  not  protected. 

The  wording  of  the  section  is  clear  and  a  comparison  with 
the  previous  sections,  which  deal  with  tenancies  under  Section  5, 
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shows  that,  while  voluntary  sales  as  regards  the  latter  are  dealt 
with  in  Section  53,  and  involuntary  gales  under  Section  55,  hoth 
kinds  of  sales  in  the  case  of  occupancy  rights  under  Section  6 
are  dealt  with  together  in  Section  56  and  involuntary  sales  are 
barred  and  voluntary  sales  can  only  be  made  by  consent  in 
writing  of  the  landlord. 

The  distinction  is  even  more  clearly  brought  out  in  the 
Central  Provinces  Tenancy  Act,  XI  of  1898,  Sections  39—43  and 
Section  4G.  Also  in  the  Government  Tenants  (Punjab)  Act,  III  of 
1893,  the  rights  of  tenants  are  reserved  from  sale  in  execution  of 
decree. 

The  intention  of  the  Government,  therefo]e,  appears  to  agree 
with  the  plain  wordfi  of  Section  56,  and  to  protect  the  holdings  of 
tenants  under  any  other  section  than  Section  5  from  sales  in 
execution  of  decree. 

As  regards  the  argument  that  the  section  is  only  intended 
to  protect  the  rights  of  landlord,  and  does  not  apply  where  the 
landlord  himself  seeks  to  sell  the  holding. 

No  doubt  the  Act  deals  mostly  T\ith  the  rights  of  landlords 
and  tenants  inter  «e,  but  it  does  not  do  so  exclusively.  This  very 
Chapter  V  deals  with  the  rights  of  succession  among  the  tenants 
to  the  rights  of  occupancy. 

1  hold  then  that,  by  Section  56,  rights  of  occupancy  under 
any  other  section  than  Section  5  are  absolutely  protected  from 
attachment  and  sale  in  execution  of  decree,  not  only  against  third 
parties,  but  equally  against  the  tenant's  landlord. 

The  revision  is  dismissed  with  costs. 

Application  dismissed. 

No.  83. 

Before  Mr.  Justice  Chatterji  and  Mr,  Justice  Eohirtsof}. 
RALLIA  RAM  AND  OTHERS,--(Defendants),— 
PETITIONERS, 
Revision  Sidb.  ^  y^^^^^ 

GOKAL  CHAND,- (Plaintiff),— RESPONDENT. 
Civil  Revision  No.  1286  of  1902. 

Small  Cause  Court  $uit—Munsif  trying  cast  tvithdrawn  from  S^nall 
Cause  Court — Finality  of  order  of  Munsif— Civil  Procedure  Code,  1882, 
SectioTh  25. 

Plaintiff  filed  his  suit  as  a  Fmall  Cause  Court  case  in  the  Ccnit  of  the 
District  Judge  at  Foshiarjur  \\ith  a  note  tlat  it  vae  trialle  hy  tl  e  ^wall 
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Cause  Coiirf,  but  as  the  Judge  of  that  Court  was  related  to  one  of  the 
parties  it  should  not  be  sent  to  him.  It  was  accordingly  sent  to  an  addi- 
tional  Munsif  without  Small  Cause  Court  powers  by  order  of  the  District 
Judge.  After  decision  by  that  Munsif  an  appeal  was  preferred  to  the 
District  Judge  and  decided  by  him. 

Held,  that  the  action  of  the  District  Judge  in  sending  the  case  to  the 
Additional  Munsif  amounts  to  transfer  within  the  meaning  of  Section  25, 
Civil  Procedure  Code,  the  Additional  Munsif  must  be  deemed  for  the  pur- 
poses of  this  suit  to  be  a  Court  of  Small  Causes  under  the  last  clause  of 
that  section,  and  his  decision  was  therefore  not  open  to  appeal. 

Ram  Chandra  v.  Ganesh  (^)  di«8ented  from. 

Mangal  Sen  v.  Bup  Chand  (•),  Kauleshar  Rat  v.  Dost  iiuhammod 
Khan  (»),  Par^^icTc  v.  Bufa  Mai  (*),  Alia  Din  v,  Mul  Chand  (»),  and 
Saidhu  Mai  v.  Hagsu  (")  followed. 

Petition  for  revision  of  the  order  of  MunsJd  Muhammad  AH^ 
District  Judge,  Eoshiarpicr,  dated  2Qth  March  1902. 
Sliadi  Lai,  for  petitioners. 
Sukh  Dial,  for  lespondent. 
The  judgment  of  the  Court  was  delivered  by 

Robertson,  J. — The  facts  in  this  case  are  as  follows:— One  27th  June  1-003. 
Banna  Mai  was  holding  the  office  of  Munsif,  with  Small  Cause 
Court  powers  up  to  the  limit  of  Rs.  100.  A  Small  Cause  Court 
case  was  instituted  in  his  Court,  but,  as  the  Munsif  was  related 
to  one  of  the  parties,  on  petition  noted  in  the  plaint,  the  case  was 
transferred  for  hearing  to  the  Court  of  another  Munsif,  without 
Small  Cause  Court  powers.  After  decision  by  that  Munsif,  an 
appeal  was  preferred  to  the  District  Judge  and  decided  by  him. 
It  is  now  urged  that,  as  the  case  was  a  Small  Cause  Court 
one  transferred  from  a  Court  which  had  the  power  to  try  it  as 
a  Small  Cause  Court,  under  Section  25,  Civil  Procedure  Code, 
the  Court  which  tried  it  acted  qua  the  case  as  a  Small  Cause 
Court  and  no  appeal  lay. 

It  is  urged  that  Section  25,  Civil  Procedure  Code,  last  clause, 
applies  to  Courts  invested  with  the  jurisdiction  of  Courts  of 
Small  Causes,  as  well  as  to  Courts  of  Small  Causes  pure  and 
simple,  in  respect  of  cases  triable  as  Courts  of  Small  Causes. 
The  clause  runs  "  the  Court  trying  any  suit  withdrawn  under 
"  this  section  shall  for  the  purposes  of  such  suit  bo  deemed  to  be 
*'  a  Court  of  Small  Causes." 


(0  /.  L.  B.,  XXIII  Bo7n.,  382.  (♦)  80  P.  JR.,  1887. 

(')  I.L  R,  XIII    All.,  324.  (»)  74  P.  P.,  ISOG. 

(»)  J.  L.  P.",  V  AIL,  274.  (")  58  P.  P.,  18U7. 
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The  principal  authority  against  the  contention  of  the 
applicant  is  the  judgment  in  Ram  Chandra  v.  Gauesh  (^),  in 
which  it  was  held  that  the  clause  in  Section  25,  Civil  Proce- 
dure Code,  only  applies  to  regular  Courts  of  Small  Causes, 
mainly  on  the  ground,  apparently,  that  Section  6  of  the  Civil 
Procedure  Code  mentions  both  kinds  of  Courts  as  something 
different  from  each  other. 

We  are  not  able  to  give  the  same  force  to  Section  5,  Civil 
Procedure  Code,  as  has  been  given  to  it  in  the  judgment  quoted 
above.  Section  5,  Civil  Procedure  Code,  appears  to  us  to  be 
simply  explanatory  in  this  connection.  If  the  argument  used  by 
the  Judges  of  the  Bombay  High  Court  were  correct.  Courts  in- 
vested with  the  powers  of  Courts  of  Small  Causes  would  not 
come  within  the  purview  of  Section  203,  Civil  Procedure  Code, 
either,  and  it  is  further  to  be  observed  that  Section  5  extends 
the  provisions  of  all  the  sections  and  chapters  of  this  Code 
specified  in  the  second  schedule  to  Courts  exercising  the  juris- 
diction of  a  Small  Cause  Court  as  well  as  to  Courts  of  Small 
Causes.  Under  that  schedule,  therefore,  Section  25,  Civil  Pro- 
•  cedure  Code,  applies  to  Courts  exercising  the  powers  of  a  Court 

of  Small  Causes  equally  with  a  Court  of  Small  Causes.  But  a 
further  clue  to  the  intention  of  the  legislature  appears  to  us  to 
be  given  in  Section  33  of  the  Provincial  Small  Cause  Courts 
Act,  which  recites  that  a  Court  invested  with  the  jurisdiction 
of  a  Court  of  Small  Causes,  with  respect  to  the  exercise  of  that 
jurisdiction,  and  the  same  Court  with  respect  to  the  exercise  of 
its  jurisdiction  in  suits  of  a  Civil  nature,  which  are  not  cogniz- 
able by  a  Court  of  Small  Causes,  shall^  for  the  purposes  of  this 
Act  and  the  Code  of  Civil  Procedure,  be  deemed  to  be  different 
Courts.  This  appears  to  us  to  mean  clearly  that,  for  the  pur- 
poses of  trial  of  cases  cognizable  by  a  Court  of  Small  Causes, 
such  Court  is  qua  such  cases  to  be  considered  a  Court  of  Small 
Causes  pure  and  simple,  and  consequently  coming  within  the 
purview  of  all  the  rules  and  procedure  laid  down  for  Courts  of 
Small  Causes,  unless  there  is  a  special  provision  to  the  contrary; 
and  it  would  appear  to  us  that  the  terms  of  Section  5,  Civil  Pro- 
cedure Code,  are  rather  calculated  to  make  this  clear,  than  to 
differentiate  between  these  Courts  and  regular  Courts  of  Small 
Causes  in  such  matters.  We  can  see  no  logical  reason  for  such 
differentiation,  and  we  are  unable  to  see  that  Section  5,  Civil 
Procedure  Code,    which  specifically  includes   all  other    Courts 

(')  I.  L.  R„  XXIII  ^^^',  382. 
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exercising  the  jurisdiction  of  a  Court  of  Small  Causes  withiu  the 
purview  of  schedule  II,  aud  so  withiu  the  purview  of  Section  25 
operates  to  exclude  such  Courts  from  the  operation  of  Section 
25,  last  clause.  It  appears  to  us  rather  that,  under  Section  33 
of  the  Small  Cause  Courts  Act,  a  Court,  invested  with  the  powers 
of  a  Court  of  Small  Causes,  is  a  Court  of  Small  Causes  qua 
cases  falling  within  its  Small  Cause  Court's  jurisdiction,  and 
subject  to  the  same  rules  and  incidents  as  a  regular  Court  of 
Small  Causes,  unless  it  is  specifically  laid  down  by  competent 
authority  to  the  contrary. 

In  our  opinion,  therefore,  the  case  in  discussion  was  tried 
by  the  Muusif  as  a  Court  of  Small  Causes,  under  Section  33  of 
the  Small  Cause  Courts  Act,  and  that,  in  view  of  Section  30  of 
the  Courts  Act,  Sections  30 — 32,  33  of  the  Provincial  Small  Cause 
Courts  Act,  and  Section  5,  Section  25,  Section  203  and  the  second 
schedule  of  the  Civil  Procedure  Code  inter  alia,  no  appeal  lay. 
This  is  the  view  taken  in  Mangal  Sen  v.  Bup  Ghani  (^),  con- 
curring with  the  view  taken  in  Kauleshar  Bai  v.  Dost  Muham- 
mad Khan  (^)  by  the  same  Court.  The  view  taken  by  Mr. 
Justice  Roe  in  Allah  Din  v.  Mul  Chand  (851  of  96)  goes  even 
further  on  some  points,  but  in  that  case  and  in  Parsick  v.  Buta 
Mai  (^)  the  Courts  from  which  the  transfers  were  made  were 
Cantonment  Small  Cause  Courts.  The  learned  pleader  for  the 
respondents  urged  that  there  had  been  no  formal  transfer,  the 
case  having  been  sent  originally  to  the  Court  of  Maddan  Sino-h 
Additional  Munsif.  But  we  think  this  is  untenable.  The  plaint 
was  put  into  the  Court  of  the  District  Judge  as  usual,  with  a 
note  that  it  was  triable  by  Bannu  Mai  as  a  Small  Cause  Court, 
but  as  he  was  related  to  one  of  the  parties  it  should  not  bo  sent 
to  him.  It  was  accordingly  sent  to  Maddan  Singh,  Additional 
Munsif,  by  order  of  the  District  Judge.  "VVe  think  clearly, 
following  the  authorities  on  this  point  (inter  alia  ParsicJc  v.  Buta 
Mai  (^),  Alia  Din  v.  i^ul  Ghand  (^•),  and  Saidhu  Mai  v. 
HassiL  (')  ),  that  this  must  be  taken  to  be  a  transfer  under  Section 
25,  Civil  Procedure  Code.  Had  it  not  been  so,  Maddan  Singh 
could  not  have  entertained  the  case. 

We  accordingly  accept  the  application  for  revision  and  set 
.'iside  the  order  of  the  District  Judge,  as  without  jurisdiction, 
aud  restore  that  of  Hardial,  Munsif.     Costs  against  respondent. 

Application  allowed. 

(M  J.  L.  R.,  XHI  All.,  324.       (3)  80  P.  K.,  1887. 
(»)  /.  L.  li.,  V  AIL,  274.  (*)  74  P.  iJ.,  18U(J. 

(»)  58  P.  li.,  1807. 
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Privy  Council. 

No.  84. 

Present  : 
Lord  Macnaghten, 
Lord  Robertson, 
Sir  Andrew  Scoblb,  and 
Sir  Arthur  Wilson. 
RANI  BHAGWAN  KAUR,-(Objecior),-APPELLANT, 

Versus 

JOGENDRA  CHANDRA  ROSE  ANDIOTHERS — 

(Propounders),— RESPONDENTS. 

Probate  and  Adminutration  Act,  1881 — Application  of,  to  Sikhs,  Brahmos, 
and  unorthodox  Hinius—Will — Execution — Blanks  in  body  of  will. 

Held,  by  the  Privy  Council— 

(t)  That  a  Sikh  is  included  in  the  term   Hindu  as  used  in   the   Pro- 
bate and  Administration  Act  of  1881. 

(u)  That  a  Sikh  or  Hindu  by  becoming  a  Bralimo  did  not  necessarily 
cease  to  belong  to  the  community  in  which  he  was  born. 

(u'i)  That  lapse  from  orthodox  practices  in  matters  of  diet  and  ceremo- 
nial observance  could  not  have  the  effect  of  excluding  a  Hindu 
or  A  Sikh  from  the  category  of  Hindu  in  the  Act  especially  in 
the  case  of  one  who  had  been  born  within  its  purview  and  who 
had  never  become  otherwise  separated  from  the  religious 
communion  in  which  he  was  born. 

Found,  upon  the  evidence,  that  the  testator  had  never  become  a  pro- 
fessed Brahmo,  and  that  the  will  had  been  duly  execated  and  that  there 
were  no  blanks  in  it  at  the  time  of  its  execation. 

Sheo  Singh  Bai  V.  Muasaminat  DaJcho  (^),  and  Chotay  Lai  v.  Chunno 
Lai  (')  referred  to. 

Appeal  from   a  decree*  rf  the    CliUf  Court,  Punjab    {Reid   atid 
Chatter ji,  JJ.,)  dated  I9th  April  1900. 
Sir  William  Rattigan  and  C.  W.  Arathoon,  for  appellant. 

J.  D.  Mayne  and  W.^.  Bonnerjee,  for  respondents. 

The  facts  of  the  case  are  stated  in  their  Lordships'  judgment 
deliyered  by 

hth  Aug*  1903.  Sir  Arthur  Wilson.— Sirdar  Dyal  Singh,  a  wealthy  gentle- 

man who  resided  at  Lahore,  died  on   the   9th   September  1898, 


C)  L.  B.,  5  I.  A.  87 ;  I.  L,  B.,  I  All.,  688. 
(«)  L.  R.,  6  I.  A.  IB;  I.  L.B.,  IV  Calc.,  744, 
•The  judgment  is  reported  as  No.  63  P.  R.,  1900.— Ed.  P.  K. 


Kov.  1903.  ]  CIVIL  JQDGMENTS— No.  84.  87J 

having  executed  a  will  on  the  15th  June  1895,  by  which  he 
appointed  the  respondents  his  executors,  and  made  various  dis- 
positions of  his  property  which  need  not  now  be  considered. 
The  testator  was  by  birth  a  Sikh. 

On  the  18th  February  J  899  the  executors  applied  to  the 
Chief  Court  of  the  Punjab  for  probate  of  the  will  under  the 
Probate  and  Administration  Act  (Act  Y)  of  1881.  Several 
persons  opposed  the  grant,  amongst  whom  was  the  present  ap- 
pellant, the  testator's  widow.  She  raised  a  variety  of  objections 
of  which  it  is  only  necessnry  to  notice  two.  She  alleged,  first, 
that  the  application  was  not  maintainable  under  the  Act  of  1881, 
as  the  deceased  was  not  a  Hindu  within  the  meaning  of  the  Act 
at  the  time  of  his  death  or  at  the  time  of  the  making  of  his 
will.  Secondly,  she  denied  the  due  execution  of  the  will,  and 
alleged  that  there  were  alterations  and  interlineations  which 
affected  the  right  to  probate.  Issues  were  settled  raising  these 
questions.  The  Chief  Court  decided  against  the  appellant  on 
both  points,  and  granted  probate  to  the  executors.  Against  that 
decision  the  present  appeal  has  been  brought. 

The  appellant's  first  objection  resolved  itself  in  argument 
into  three.  First,  that  the  testator  as  a  Sikh  was  not  included  Jin 
the  term  "  Hindu,"  as  used  in  the  Act  of  1881.  Secondly,  that 
assuming  Sikhs  to  be  Hindus  within  the  meaning  of  the  Act,  the 
testator  had  before  his  death  ceased  to  be  a  Sikh  and  become  a 
member  of  the  BrahmoSomaj,  and  so  was  not  a  Hindu.  Thirdly, 
that  certain  personal  habits  of  the  testator  in  respect  of  diet  and 
otherwise  were  inconsistent  with  Hindu  or  Sikh  orthodoxy,  and 
so  excluded  him  from  the  term  Hindu  in  the  Act.  Their  Lord- 
shipa  will  deal  with  these  several  points  in  their  order. 

A  long  series  of  legislative  provisions  have  been  enacted  for 
the  purpose  of  securing  to  the  people  of  India  the  maintenance 
of  their  ancient  law,  amongst  others  in  matters  of  inheritance 
and  succession,  and  many  minor  enactments  have  been  passed  to 
facilitate  the  administration  of  the  laws  so  preserved.  The  object 
and  principle  of  this  legislation  has  been  throughout  to  enable 
the  people  of  various  races  and  creeds  in  India  to  live  under  the 
law  to  which  they  and  their  fathers  had  been  accustomed,  and  to 
w.hich.  they,  were  bound  by  so  many  ties. 

The  fraraers  of  the  earlier  acts,  regulations,  and  charters, had 

a  less  detailed  acquaintance  than  we  have  now    with.Uie  difoi-gi- 

ties  of  creed  and  of  religious  law  existing  in    India.     They   wei'e 

familiar,  with  t wo >greafc  classes,  Muhammadaiis  and  Hindus,  each 
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with  its  own  law  bound  up  with  its  own  religion.  They  thought 
no  doubt  that  they  were  sufiBciently  providing  for  the  case  by 
securing  to  Muhammadans  the  Muhammadan  Law,  and  to  Hindus 
(or  Gentus,  as  they  were  sometimes  called)  the  Hindu  Law.  In 
process  of  time  it  became  more  and  more  clearly  understood  that 
there  were  more  forms  than  one  of  the  Muhammadan  Law,  and 
more  forms  than^ipne  of  the  Hindu  Law,  and  the  Courts,  acting 
in  the  spirit  which  prompted  the  legislation,  have  applied  the 
law  of  each  school  to  the  people  whose  ancestral  law  it  was.  In 
the  same  way  it  came  to  be  known  that  there  were  religious 
bodies  in  India  which  had,  at  various  periods  and  under  various 
circumstances,  developed  out  of,  or  split  off  from,  the  Hindu 
system,  but  whose  members  have  nevertheless  continued  to  live 
under  Hindu  law.  Of  these  the  Jainas  and  the  Sikhs  are  conspicu- 
ous examples.  Their  cases  had  to  be  considered  by  the  Courts, 
and  in  dealing  with  them  a  liberal  construction  was  always  placed 
upon  the  enactments  by  which  Muhammadans  and  Hindus  were 
secured  in  the  enjoyment  of  their  own  laws. 

As  to  Jainas  the  Courts  in  India  always  applied  the  Hindu 
law  generally  to  their  cases  in  the  absence  of  custom  varying  that 
law.  This  course  was  approved  by  this  Board  in  Slieo  Singh  Tlni 
v.  Mussammat  VaTcho  (^)  and  Chotay  Lai  v.  Ohunno  Lai  (^). 

The  ease  of  the  Sikhs  came  up  for  consideration  for  the  first 
time,  so  far  as  their  Lordships  are  aware,  before  the  Supreme 
Court  in  Calcutta,  in  Doe  dem.  Kissenchunder  Shaiv  v.  Baidam 
Beebee,  reported  briefly  from  Sir  E.  Hyde  East's  notes  in  2  Morley's 
Digest,  22.  In  the  previous  volume  oi  the  same  work  (at  p. 
clxxvii)  a  statement  is  quoted,  made  to  a  Parliamentary  Com- 
mittee in  1830  by  Sir  E.  Hyde  East,  by  whose  Court  the  case  just 
mentioned  was  decided.  He  said  of  that  case  ;  "  The  difiiculty 
*'  was  gotten  over  by  considering  the  Sikhs  as  a  sect  of  Gentus 
*•  or  Hindus,  of  whom  they  were  a  dissenting  branch." 

From  that  time  to  the  present  the  same  view  has  been  acted 
upon  by  the  Indian  Courts,  and  particularly  (as  has  been  pointed 
out  by  the  learned  Judges  of  the  Chief  Court  in  the  present  case) 
by  the  Courts  of  the  Punjab,  which  is  the  real  home  of  the 
Sikhs. 

An  ingenious  argument  was  addressed  to  their  Lordships 
upon  thi«  point.  It  was  suggested  that  the  application  of  Hindu 
Law  to  the  Sikh   community  was   not   based   upon  their  being 

(1)  L.  K,  5  I,  A,  87;  I.  L.  R.,  I  All.,  G88 ;  2  Calc,  L.  R.,  193 

(2)  L.  R„  6  I.  A.  15  J  I.  L.  B„  IV  Gale.,  744  j  3  Gale,,  £,  R„  465. 
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Hindus  within  the  meaning  of  the  early  legislation  hearing  on  the 
subject,  but  upon  the  alternative  rule  of  justice,  equity,  and 
good  conscience,  also  sanctioned  by  that  legislation,  in  accordance 
with  the  principles  laid  down  in  Abraham  v.  Abraham  (^),  as 
applicable  to  converts  from  Hinduism  to  Christianity.  As  to  this 
it  seems  sufficient  to  say  that  the  ground  of  decision  has  never 
been  that  which  is  now  suggested,  but  that  the  decisions  have  been 
based  upon  the  view  that  Sikhs  were  included  under  the  term 
Hindu. 

To  recur  to  the  Acts  of  the  Legislature,  there  have  undoubt- 
edly been  modern  instances  in  which,  in  the  light  of  more 
complete  knowledge,  the  various  creeds  of  India  have  been  more 
accurately  or  at  least  more  carefully  distinguished  than  they  once 
were.  Their  Lordships'  attention  was  called  to  several  instances 
of  this.  Tbe  rii  c^i  Wills  Act,  1870  (No.  XXI  of  1870),  an  Act 
not  in  force  in\khe  Punjab,  is  made  applicable  to  the  will  of  any 
Hindu,  Jaina,  Sikh,  or  Bbddhist.  .Act  III  of  1872,  passed  to  pro- 
vide a  form  of  marriage  for  persons  not  professing  the  Christian, 
Jewish,  Hindu,  Muhammadan,  Parsi,  Buddhist,  Sikh,  or  Jaina 
religion,  enumerates  those  religions  accordingly.  And  the  Married 
Women's  Property  Act  (HI  of  1874)  similarly  distinguishes 
Hindus,  Muhammadans,  Buddhists,  Sikhs,  and  Jainas. 

But  though  in  some  modern   Acts  religions   are  thus    distin- 
guished with  more  detail  than  was  formerly  used,    in   others   the 
old  form  of   language  is  used,    and   with    the   old  generality   of 
meaning.     An  instructive  example  is  to  be  found  in  the    Punjab 
Laws  Act  (Act  IV)  of  1872,  Section  5  of  which   enacts   that  in 
questions   regarding    succession,    special    property    of    females, 
betrothal,    marriage,  dower,    adoption,   guardianship,    minority, 
bastardy,  family  relations,  wills,  legacies,  gifts,  partitions,  or  any 
religious  usage  or  institution,  the  lule  of  decision  shall  be'  (a)  any 
special    custom    applicable   to  the   parties   concerned ; "  (h)    the 
"  Muhammadan  Law  in  cases  in  which  the  parties   are   Muham- 
•'  madans,  and  the  Hindu  Law  in  cases   in  which  the  parties   are 
"  Hindus."     It  is  impossible  to   suppose  that  the  Legislature  in 
laying  down  the  law  for  the  Punjab,    while  providing   a   rule   of 
decision  for  Muhammadans  and  Hindus,  should   have  overlooked 
the  case  of  the  Sikhs,   or  left   them  dependant   only    upon   such 
custom  as  they  might  bo  able  to  prove.     It  seems  clear   that   the 
Legislature  used  the  old  phraseology  in  the  old  s(!nse,  and  ini;lu(U'd 
Sikhs  under  the  term  Hindu. 

(')  9  Moo,  /,  A,,  196. 
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The  evidence  in  the  present  case  makes  it  clear,  and  it  is 
satisfactory  to  find  it  so,  that  in  including  Sikhs  under  the  terra 
Hindus,  Legislators  and  Judges  have  acted  quite  in  accordance 
with  popular  usage.  Witnesses  on  odc  side  and  on  the  other, 
Sikhs  and  others  than  Sikhs,  speak  of  Sikhs  as  Hindus.  And  in 
an  official  publication  of  high  authority,  the  General  Report  on 
the  Census  of  India,  1891,  at  page  164,  it  is  said  that  a  Sikh  is 
"  generally  called  a  Hindu  in  common  parlance." 

These  considerations  naturally  lead  up  to  an  examination  of 
the  particular  legislative  enactments  which  their  Lordships  have 
to  construe. 

The  Indian  Succession  Act  (Act  X  of  1865)  laid  down  the 
law  as  to  inheritance  and  testamentary  disposition  in  British 
India  for  all  classes  of  persons  who  were  not  exempted  from  its  pro- 
visions. The  Act  is  based  upon  English  Law,  and  for  the  most 
part  it  expresses  the  rules  of  that  law.  It  would  obviously  have 
been  absurd  to  apply  such  an  Act  to  the  people  of  India  generally, 
whose  laws  were  wholly  different  from  the  English.  And 
accordingly  in  Section  331  it  is  declared  that — 

"The  provisions  of  this  Act  shall  not  apply  to  intestate  or 
"  testamentary  succession  to  the  property  of  any  Hindu,  Muham- 
"  madan  or  Buddhist."  Section  332  further  gave  power  to  the 
Government  of  India  to  exempt  any  race,  sect,  or  tribe  from  the 
operation  of  the  Act;  but  no  exemption  affecting  the  present  ques- 
tion has  been  made  under  this  section.  It  appears  to  their  Lordships 
to  be  clear  that  in  Section  331  the  term  Hindu  is  used  in  the  same 
wide  sense  as  in  earlier  enactments,  and  includes  Sikhs.  If  it  be 
not  so,  then  Sikhs  were,  and  are,  in  matters  of  inheritance, 
governed  by  the  Succession  Act,  an  Act  based  upon,  and  in  the 
main  embodying,  the  English  Law  ;  and  it  could  not  be  seriously 
suggested  that  such  was  the  intention  of  the  Legislature. 

The  Probate  and  Administration  Act,  1881  (Act  V  of  that 
year),  Avhich  is  mainly  a  procedure  Act,  commences  with  a 
preamble  reciting  that  "  it  is  expedient  to  provide  for  the  grant 
*'  of  probate  of  wills  and  letteis  of  adminif-ti  alien  to  the  estates 
"  of  deceased  persons  in  cases  to  which  the  Indian  Succession 
*'  Act,  1865,  does  not  apply."  In  Section  2  it  is  said  that 
"  chapters  II  to  XIII  (both  inclusive)  of  this  Act  shall  apply  in 
"  the  case  of  every  Hindu,  Muhammadan,  Buddhist,  and  person 
"  exempted  under  Section  332  of  the  Indian  Succession  Act, 
*'  1865  ;  "  and  the  chapters  there  mentioned  include  the  provisions 
for  the  grant  of   probate  of  wills. 
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Their  Lordships  think  it  clear  that  the  term  Hindu  in  this 
Act  is  used  in  the  same  sense  as  in  the  Succession  Act,  and  they 
agree  with  the  Chief  Court  in  holding  that  a  Sikh  is  included 
under  that  term. 

The  second  form  in  which  the  objection  to  the  grant  of 
probate  was  put  was  that,  assuming  the  testator  as  a  Sikh  to 
have  been  originally  a  Hindu  within  the  meaning  of  the  Probate 
and  Administration  Act,  he  had  ceased  to  be  either  a  Sikh  or  a 
Hindu  by  becoming  a  member  of  another  religious  body,  the 
Brahmo  Samaj.  The  learned  Judges  of  the  Chief  Court  examined 
the  literature  bearing  upon  the  Brahmo  Society;  they  had 
before  thera  much  important  evidence  with  reference  to  the 
Brahmos  and  the  relation  of  their  principles  and  their  oiganisa- 
tion  to  the  Hindu  system  ;  and  they  came  to  the  conclusion  that 
a  Sikh  or  Hindu  by  becoming  a  Brahmo  did  not  necessarily  cease 
to  belong  to  the  community  in  which  he  w^as  born.  They  also 
found  on  the  evidence  that  the  testator  never  became  a  professed 
Brahmo  at  all.     In  both  these  conclusions  their  Lordships  agree. 

It  was  next  objected  that  in  matters  of  diet  and  ceremonial 
observance  the  testator  had  departed  so  far  from  the  standard  of 
orthodoxy  binding  upon  him  as  a  Hindu  or  a  Sikh  as  to  exclude 
him  from  the  term  Hindu  in  the  Act  in  question.  Their  Lord- 
ships agree  with  the  learned  Judges  of  the  Chief  Court  in  thinking 
that  such  lapses  from  orthodox  practice,  assuming  them  to  be 
established,  could  not  have  the  effect  of  excluding  from  the 
category  of  Hindu  in  the  Act  one  who  was  born  within  it,  and 
who  never  became  otherwise  separated  from  the  religious  com- 
munion in  which  he  was  born. 

There  remains  one  further  point  to  be  disposed  of.  It  was 
contended  for  the  appellant  that  the  will  admitted  to  probate 
had  not  been  duly  executed  in  its  present  form.  The  mode  in 
which  the  objection  arose  is  somewhat  peculiar.  The  will  is 
signed  by  the  testator  at  the  end  of  it,  and  attested  by  two 
European  officers.  Dr.  Clark,  who  was  at  the  time  the  Civil 
Surgeon,  and  Colonel  Marshall,  who  was  at  the  time  the  Divi- 
sional and  Sessions  Judge  of  Lahore,  the  attestation  clause  being 
in  the  completest  possible  form.  The  will,  which  is  an  English 
document,  and  which  their  Lordships  have  had  an  opportunity 
of  examining,  is  also  signed  at  the  bottom  of  each  page  by  the 
testator  and  by  the  attesting  witnesses.  It  was  deposited  in  the 
office  of  the  Registrar  a  few  days  after  its  execution,  and  there 
remained  till  after  the  death  of  the  testator   more  thau  thi-ee 
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years  later.  The  application  for  probate  fnlly  complied  with  the 
requirements  of  the  law  as  expressed  in  Sections  62  and  67  of  the 
Probate  and  Administration  Act ;  it  was  verified  by  the  executors, 
and  there  was  appended  to  it  a  declaration  of  due  execution  by 
Clark,  one  of  the  attesting  witnesses.  If  this  had  been  all,  there 
would  have  been  quite  suflScient  to  warrant  the  issue  of  probate. 
The  appellant,  however,  in  opposition  to  the  grant,  disputed  the 
due  execution  of  the  will,  and  alleged  that  there  were  alterations 
and  interlineations  in  it  which  affected  the  grant  of  probate. 
This  the  executors  denied. 

At  the  trial  Clark  was  called  as  a  witness  in  Court.  In 
examination-in-chief  he  spoke  to  the  execution  of  the  will  with 
little  recollection  on  the  subject,  and  relying  mainly  upon  his 
attestation.  In  cross-examination  he  said :  "  I  have  a  vague 
**  recollection  that  the  Sardar  said  something  had  been  omitted 
*'  which  would  be  filled  in  afterwards  about  investments  or  some- 
"  thing  of  that  sort.  There  is  a  sort  of  picture  in  my  mind  of  a 
**page  partly  left  blank."  Further  on  he  said  :  "  My  recollection 
*'  as  to  the  blank  page  was  that  it  was  blank  at  the  bottom.  It 
"  was  not  the  last  page  according  to  my  recollection.  I  noticed 
"  it  as  the  pages  were  being  turned  over  to  be  signed." 

Marshall,  the  other  attesting  witness,  was  examined  in 
England  on  commission.  In  chief  he  spoke  pretty  clearly  to  the 
execution  of  the  will.  In  cross-examination  he  said  :  "  To  the 
"  best  of  my  recollection,  a  portion  of  one  of  the  pages,  about  the 
"  middle  of  the  document,  was  left  blank,  that  is,  was  not  written 
"  upon  to  the  foot  of  the  page,  as  they  now  all  are ;  and  the  Sardar 
"  gave  some  explanation  as  to  some  details  being  required.  I  did 
"  not  read  the  will."  Question  :  "  By  details  being  required  did 
"  you  not  understand  that  these  details  would  subsequently  be 
"  filled  into  the  will  ?"  Answer  r  "  I  presumed  such  would  be 
"  the  case.  I  cannot  say  to  what  these  details  referred.  I  knew 
"nothing  of  the  contents  of  the  will.  I  only  witnessed  the 
"  Sardar's  signature."  (Witness  is  shown  paragraph  25  of  the 
will,  page  II,  and  says  with  regard  to  the  words  "  Mrs.  L. 
"  Catherine  Gill "  appearing  there,  that  he  cannot  say  whether 
these  words  were  present  when  he  signed  his  na^ne  at  the  foot  of 
the  page).  Question:  '*  Can  you  state  any  reasons  why  the 
"  Sarda;r  gave  the  explanation  that  there  were  some  details  that 
"  would  be  subsequently  filled  in  ?  "  Answer  :  "  Because,  as  far 
**  as  I  recollect,  there  was  a  portion  of  a  page  which  had  not  been 
**  written  upon." 
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Re-examined  he  said  :  — 

"  I  cannot  indicate  in  any  way  the  p:Jge  of  this  document 
"  which  had  not  been  written  upon  di)wn  to  the  bottom.  I  can- 
"  not  say  upon  looking  through  the  will  (as  I  am  not  an  expert) 
"  which  paragraphs  were  written  befoi'e  or  after  my  signatures. 
"  I  cannot  state  exactly  t!ic  length  of  the  blank  space.  I  cannot 
"  state  what  were  the  number  of  line.^i  left  bLmk  on  the  unfinished 
"  page." 

The  impression  then  upon  the  minds  of  these  two  witnesses 
is  that  some  one  of  the  psiges  in  the  middle  of  the  will  was  not 
written  on  to  the  bottom.  The  learnt  d  Jndges  of  the  C'hief  Court, 
dealing  with  this  part  of  the  ease,  showed  th:«t  the  im{>ression  f>f 
these  witnesses  could  not  be  correct,  because  there  is  no  page  of 
the  will  in  which  a  sentence  ends  \\ith  the  page  and  in  which 
there  could  have  been  such  a  blank  as  the  witnesses  picture  to 
themselves.  And  for  this  and  other  weighty  reasons  the  learned 
Judges  considered  that  tho  witnesses  must  have  been  mistaken  in 
their  impression. 

Their  Lordships  have  examined  the  will  for  themselves  and 
they  entirely  concur  with  the  Chief  Court  in  rejecting  the  sugges- 
tion of  the  supposed  blank  in  the  will  at  the  time  of  its  execution. 

For  these  reasons  their   Lord.»-hips  will  humbly   advise   His 

Majesty  that   this  appeal    should    be   dismissed.     'J"he   appellant 

will  pay  the  costs  of  the  appeal. 

Appeal  dismissed. 

No.  85. 
Before  Mr.  Justice  Reid. 
GANGA    BISHEN,-(Plaintiff),- APPELLANT,  . 

Versus  I 

MATNA  AND  OTHEFJS,— (Defendants),— RESPONDENTS.   ) 
Civil  Appeal  No.  118  of  190:5. 

Oaihs  Act,  187'3  — Agent's  authority  to  bind  client  bij  o<ith  of  opposite 
party — Ponder  of  principal  to  icitMruw  nfter  other  party  hn>i  oqreed  to  take 
the  oath. 

Held,  ihu.1  an  agent  liokling  a  power  of  attorney  uuHiorizing  him 
amongst  otlier  things  *'to  take  all  kinds  of  proceed in<ifrt  in  connection  with 
"the  case"  was  empowered  to  bind  his  piincipnl  by  tlic  oath  of  i he  op. 
posite  party  under  the  Indian  Oaths  Act,  and  that  his  principal  wai  not 
entitled  without  showing  good  reasons  for  retracting  it  to  withdraw  the 
offer  made  on  Ida  behalf  after  tlie  oilier  party  has  expretscd  liis  willing- 
nesa  to  take  the  oath  required. 


Appbclatk  Sipk 


o^Q  CIVIL  JUDGMENTS— No.  85.  [  Record 


Mussammat  Gharih  v.  Karim  BaJcsh  ('),  Mussammat  Axima  Begum  v. 
Muhammad  Bahsh  (2),  Sam  Narain  Singh  v.  Bahu  Singh  (^),  and  Aliaji  v. 
Bala  (^),  relied  upon. 

Mussammat  Parag  Devi  v.  Ram  Chand  (0.  -^wiV  C/iand  v.  Gobind 
Sahai  (6),  Lehhraj  Singh  v.  Dulhana  Kuar  ('),  and  Sadashiv  Raiyaji  v. 
Maruti  Vithal  (^),  referred  to. 

Miscellaneous  further  appeal  from  the  order  of  Sheikh  Fakir  Ali, 
District  Judge,  liohtak,  dated  22>rd  Decemher  1902. 

Shadi  Lai,  for  appellant. 

Lajpat  Rai,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

27th  June  1903.  Reid,  J. — The  plaintiff-appellant  sued  for  money,  was  met 

by  a  plea  of  payment,  and  his  attorney  offered  to   be  bound  by 
the  oath  of  the  defendants  to  be  taken  at  a  certain  place. 

When  the  defendants  arrived  at  that  place,  they  were  per- 
suaded by  friends  on  the  spot  that  the  oath  should  not  be  taken 
and  that  arbitrators  should  be  appointed. 

On  returning  to  Court  the  appellant's  attorney  again 
offered  to  be  bound  by  the  same  oath  and  his  offer  was  accepted 
by  the  defendants.  Before  the  oath  was  taken,  the  appellant 
retained  a  pleader  and  revoked  his  attorney's  offer,  apparently 
distrusting  the  defendants. 

The  Court  proceeded  to  decide  the  suit  on  the  evidence 
recorded.  In  Muss nnmat  6'h^rib  v.  Karim  Bahi-h  (^)  it  was  held 
that  an  attorney  empowered  ''to  file  any  proofs,  written  or 
"  verbal,"  was  empoAvered  to  bind  his  principal  by  the  oath  of  the 
opposite  party  under  Sections  9 — 11  of  the  Oaths  Act,  X  of  1873. 

The  appellant's  attorney  was  specifically  empowered  as 
follows :  — 

1.  To  appear  in  Court,  to  conduct  and  defend  the  case,    and 

to  take  all  kinds  of  proceedings  in  connection  therewith. 

2.  To  effect  a  compromise  with  the  defendants^ 

3.  To  effect  a  settlement  with  them. 

4.  To  file  a  deed  of  compromise. 

7.  To  refer  the  suit  to  arbitration  and  to  nominate   arbitra- 
tor and  umpire. 


(1)  72  P.  B.,  1874.  (=)75P.  E.,  1900. 

(*)  63  P.  E.,  1881.  («)    5  P.  R.,  190.S. 

(3)  J.  L.  B.,  Xflll  All.,  46.  {')  I.  L  R.,  IV  AIL,  802. 

{*)  I,  I.  B.,  XXil  Bom,,  28}.  (')  1.  L.  R.^  XiV  Bern.,  45&: 
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On  the  above  authority  I  have  no  hesitation  in  holding  that 
the  attorney  was  empowered  to  bind  his  principal  by  the  oath 
of  the  defendants. 

In  Mussammat  Azima  Begum  v.  Muhammad  Baksh  (^)  it 
was  hekl  that  a  party  to  a  suit,  who  agrees  to  be  bound  by  the 
oath  of  the  other  party,  cannot  at  his  own  pleasure  and  in  the 
absence  of  exceptional  reasons  withdraw  after  the  latter  has 
expressed  his  willingness  to  take  the  oath  specified. 

Counsel  for   the  appellant   citos  Mussam^nat    Parag  Dcviv. 
Ram  Chand    (>*),  and  Amir  Chand    v.  Gobind    Sahai  (^),   which 
are  so  obviously  distinguishable  that  it  is   unnecessary  to  specify 
the   distinction:    a   dictum  oi   Oldfield,  J.,   in   Lekhraj  Singh  y. 
Dulhma   Kuar    (*),    which   I   see  no   reason  for   preferring   to 
Mussammat    Azima   Begum   v.    Muhammad    Baksh   (^),     Ram 
Narain  Singh  v.    Bahu  Singh  (^),  in  which  Oldfield,  J.'s   dictum 
was   dissented  from,    and  it  was  held  that  no    permission  should 
be  accorded  to  withdraw  from  an  offer  which  had  been  accepted, 
except  upon  the   strongest  possible  grounds  proved  to  the   satis- 
faction of  the  Court  to  be  genuine  grounds  for  revoking  the  pro- 
posal, the   mere   allegation  that  the   opposite  party  would  swear 
falsely  being  insufiicient ;   Sadashiv  Eaiya/'i  v.  Mariiti  Vithol   (6), 
in  which  it  was  held  that  an  attorney  empowered  to  act  in  a  suit 
on  his  principal's  behalf  in  any  way  in  which  the  principal  might 
act,  if  present,  and  to  give  replies  and  to  receive  or  take   or  give 
copies  of  papers   therein  on   behalf  of  the  principal,    who  would 
be  bound  by   the  replies    and  answers  given    and  the  statements 
made,  was  not  empowered  to   join  in  a   reference   to  arbitration 
or  to  offer  to  be  bound    by  the  oath  of  the   opposite  party.     This 
authority  to  the  attorney  is  far  more  limited  than  the   authority 
under  consideration,  and  the  ruling  is  not,  in  my  opinion,  opposed 
to  the  conclusion  arrived  at  above  as  to  that  authority.     Abaji  v. 
Bala  ('),  also  cited  for  the  appellants,  is  in  accord  with  M^issam- 
mat  Azima  Begum  v.  Muhammad  Baksh  (^),   and     Ram    Narain 
Singh  v.  Bahu  Singh    (*),  and  it  was  held  that,  if  the  party  who 
offered  to  be   bound  by  an   oath   satisfies  the  Court  that   ho  has 
good  reasons  for  retracting  it,  the  Court  would  probably  exercise  ' 
a  wise  discretion    in  refusing    to  administer   the  oath.     No  such 
reasons  have    been  disclosed    in   the    present   case,     Tiie   lower 
Appellate  Court  has  set   aside   the  decree   of  the    Court  of   first 

(>)  G3  P.  R.,  1881.  (*)  /.  L.  B.,  IV  All,  302. 

('-)  75  P.  R,  19C0.  (••)  J.  L.  R.,  XVirr  All ,  40. 

(^)    5P.  a,  1U03.  C")  I.  L.  R.,  XIV  Horn,,  loo. 

V)l.  L,R„  A'X/I  I^om.,  281. 
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iDstauce  and  Las  remanded  the  suit  under  Section  562  of  tlic 
Code  of  Civil  Procedure,  in  order  that  the  outh  may  be  ad- 
ministered. The  question  of  the  administration  of  the  oath  was 
preliminary  to  the  trial  of  the  suit,  and  1  see  no  reason  for 
interference  with  the  order  of  remand. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismhstd. 


No.  86. 

Before  Mr.  Jut; t  ice  Held. 
ISHAR  SINGH  AND  OTHERS,-iDefe.ndant.s),— 
APPELLANTS, 
APPiLLiTK  Side.  ^  y^^,^^^ 

LEHNA  SINGH,-(PLAiNniK),-RESPONDENT. 

Civil  Appeal  No.  48  of  1903. 

Cii>itom—AlieH'ition  —  WiU—Sandhu  Juts  of  talisil  Tarn  Taran^  District 
Amritsar— Competency  of  a  childless  proprietor  to  make  a  icill  in  javour  of  a 
distant  collateral  in  presenf-e  of  near  collaterals  — Burden  of  proof. 

Fouwr?.  — In  a  suit  the  parties  to  which  were  Sandhu  Jats  of  tahsil 
Tarn  Taran  in  the  Amrit-ar  District  th^t  uo  custom  enabling  a  sonless 
proprietor  to  make  a  valid  disposition  of  his  ancestral  property  by  will  in 
favour  of  a  disfant  collateral  in  the  presence  of  near  collaterals  had  been 
established. 

Where  the  power  of  transfer  by  will  is  not  co-extensive  with  tlm 
power  of  transfer  inter  vivos  the  onus  that  a  projnietor  has  a  power  of 
alienation  by  will  rests  on  the  person  setting  up  the  will. 

Rala  V.  Bana  ('),  AU  Muhammad  v.  Dullu  (^),  Atma  Sinyh  v.  Nundii 
Singh  ('),  Shera  v.  Sagh'ir  {*),  MuTiarmh  v.  Futta  {^),  Shad  AU  Khan  v. 
Abdul  Gh'ifur  Khan  ("),  ai;d  Toj  I  in  v.  Muhamniod  Yafin  ('),  referred  to. 

FuttJier  a^tpcal  from  the  decee  of  A.  E.  Martlneav,  Enqnirp^ 
Divinonal  Judge,  Amiitsar  Divibion,  dated  l.st  Novimber  1902. 
Gurcharn  Singh,  for  appellants. 
Harris,  for  respondent. 
The  judgment  of  the  learned  Judge  was  as  follows  :  — 

27^/i  June,  1903,  Reid,  J. — The  question  of  custom  for  decision    is  whether   a 

childless  Sandhu  Jat  of  the  Tarn    Taran    tnhsil,    Amritsar,    can, 
by  will,  alienate  ancestral  land  to  a  great-great-grandson   of   the 

(»)  14  P.   ti.,  1901.         (♦)  8;j  P.  7?.,   1895. 

{'-)  26  P.  R.,  lOOl.         {'')  S8  P  R.,  1895. 

C)  Gi  P.  /?.,  1901,         C)  24  P.  R.,  1898. 
(')  9U  P.  R.,  1900. 
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testator's  great-fifreiit-griindfather,  without  the  consent  of  a 
great-grandson  of  the  testator's  great-grandfather,  the  land 
liavi  ug  descended  from  the  great-great-grandfather,  and  the 
legatee  having  served  the  testator  for  about  a  year  before  the  death 
of  the  latter,  cultivating  his  land  and  maintaining  him  in  lieu  of 
paying  rent.  I  am  satisfied  that  the  legatees  served  the  testator 
after  the  plaintiff-i-espondeut,  who  sought  to  set  aside  the  will, 
had  refused  to  serve  him,  and  that  he  was  in  need  of  service : 
that  the  document  relied  on  by  the  defendants-appellants  is  a 
will  and  not  a  deed  of  gift,  having  been  executed  a  year  before 
the  testator's  death,  the  evidence  on  the  record  satisfying  me 
that  until  the  death  of  the  testator  the  appellants  were  tenants 
only,  and  mutation  as  proprietois  having  been  eifected  in  their 
favour  more  than  a  year  after  the  death  :  and  that  the  land 
descended  to  the  testator  from  the  great-great-grandfather  of 
the  parties. 

The  Riwaj'i-am  of  1868  is  as  follows  : — 

'*  Aur  halat  lawaldi  men  agar  akarbai  jaddi  mustahid 
"  khidmat  na  hnn  to  apni  jad  men  se  ek  shaks  mutih  wa  khid- 
*'  mat  guzari  nam  bazaria  tehrir  hamauryih  bradri  hiba  karsakta 
*'  hai,  magar  farokht  karue  ka  ikhtiar  nahin  hai." 

In  answer  to  Question  XVIII  of  the  Amritsar  Customary 
Law  "  a  few  gots  of  Jats"  stated  that  a  childless  proprietor 
might  transfer  his  property  to  that  one  of  his  collaterals  who 
had  done  him  service  or  tended  him  in  his  old  age,  but  that  the 
transfer  must  be  in  writing  and  must  not  be  to  a  collateral  more 
than  four  generations  distant. 

Counsel  for  the  appellants  relied  on  itaZa  v.  Bana  (*),  Ali 
Muhammad  v.  Bulla  (*■*),  Atma  Singh  v.  Naudh  Singh  (*),  Civil 
Appeal  No.  966  of  1900,  decided  on  the  23rd  March  1903,  dealing 
with  Jats  of  the  Phillour  fahil,  Jullundur,  and  a  suit,  decided 
by  the  District  Judge,  Amritsar,  on  the  2Atli  December  1897, 
suit  No.  70  of  1897,  between  Jats  of  the  Tarn  Taran  tahsil. 

None  of  these  authorities  except  Ali  Muhammad  v. 
i>^M//a  (^)  deals  with  alienation  by  will,  and  that  case  was  be- 
tween Awana  of  Shahpur. 

Reliance  is  also  placed  on  22  instances  among  Sandhu  Jats 
compiled  in  the  Court  of  first  instance,  including  six  alienations 
by  will.     Of  these  two  only  in  favour  of  a  brother's  son  and  of  a 


(•)  U  P.  K„  1901.         (=«)  20  P.  R,  1901. 
(»)  01  P.  li.  1001, 
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great-grandson  were  contested  and  were  maintained.  One  of 
these  two  was  in  reward  for  services  rendered,  and  it  does  not 
appear  that  either  was  to  the  detriment  of  a  nea-rer  heir. 

Counsel  for  the  respondent  cited  Shera  v.  Sayhar  (^), 
(Chauhans  of  Jhelum) ;  Mukarrdb  v.  Fatta  (")  (Awans  of 
Jhelum)  ;  Shad  AU  Khan  v.  Ahdul  Ghafur  Khan  {^),  (Pathans 
of  Peshawar),  in  which  it  was  held  that  it  does  not  follow  that  a 
proprietor,  who  has  by  custom  plenary  power  of  alienation  inter 
vivos,  has  a  power  of  alienation  by  will,  and  that  the  latter  power 
must  be  proved  by  the  party  setting  up  the  will. 

Taj  Bin  v.  Muhammad  Yasin  (*),  which  has  no  application 
except  in  so  far  as  it  lays  down  that  (in  a  pre-emption  suit)  the 
lliwaj-i-am  of  a  tahsil  is  without  application  unless  supported 
by  instances  in  the  village.  This  is  a  recognized  principle 
which  does  not  require  authority.  Two  of  the  alienations  by  will 
cited  in  the  present  case,  in  favour  of  a  daughter's  son  and  of  a 
atep-son,  both  uncontested,  were  from  a  village  bearing  the  name 
of  the  village  in  suit. 

In  spite  of  the  tendency  of  recent  rulings  to  give  effect  to 
wills  the  power  of  transfer  by  will  is  not,  in  my  opinion,  in  the 
tribe  to  which  the  parties  to  this  suit  belong,  co-extensive  with 
the  power  of  transfer  inter  vivos,  and  the  burden  rests  on  the 
person  setting  up  the  will. 

'I'he  instances  cited  arc,  in  my  opinion,  insuflScient  for  the 
discharge  of  the  burden  of  proving  the  existence  of  the  custom 
set  out  above. 

Counsel  for  the  appellants,  the  day  before  the  hearing,  took 
an  additional  ground  of  appeal,  that  the  respondent  was  not 
entitled  to  possession  until  he  refunded  the  sum  expended  by 
the  appellants  on  the  funeral  of  the  last  owner.  This  sum  was 
alleged  to  be  Rs.  50.  The  addition  of  this  ground  at  so  late  a 
stage  was  objected  to,  and  having  regard  to  the  fact  that  the 
appellants  were  in  possession  of  the  property  in  suit  for  about  a 
year  between  the  death  of  the  last  owner  and  suit,  to  the  trivial 
amount  of  the  sum  claimed,  and  to  the  delay  in  taking  the  addi- 
tional ground,  the  objection  was  allowed. 

This  appeal  fails  and  is  dismissed,  with  the  exception  that, 
under  the  circumstances,  the  parties  will  bear  their  own  costs  of 
all  Courts.  Appeal  dismissed, 

(1)  83  P.  R.,  1895.        (^)  24.  P.  B.,  1898. 
(*)  88  P.  B.,  1895.       (♦)  99  P.  iJ.,  1900. 
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No.  87. 

Before  Mr.  Justice  Reid, 
MUSSAMMAT  BADSHAH  AND  ANOTHER  — 

(Dkfendants),- APPELLANTS,  )►  Appellate  Sipe. 

Versus  \ 

SAHIB  AND  OTHERS,- (Plaintiffs),—  RESPONDENTS. 
Civil  Appeal  No.  551  of  1901. 

Civil  Procedure  Code,  1882,  Section  4:3— Suit  to  include  whole  claim — 
Discretion  of  plaintiff  having  several  causes  of  action  to  sue  in  respect  of  one 
07ily— Subsequent  suit  in  respect  of  another  cause  of  action  not  tarred. 

The  defendants  had  a  sister  P,  on  whose  marriage  they  took  posses- 
sion of  her  share  in  tlie  property,  and  mortgaged  the  whole,  including 
their  own  joint  property,  to  one  S.  Thereupon  the  plaintiff  No,  1  and 
the  father  of  plaintiff  No.  2  instituted  a  suit  against  the  present  defendants 
and  S,  claiming  possession  of  one-third  of  the  property  mortgaged  on  the 
allegation  that  they  were  F's  reversioners,  and  in  respect  of  the  remain- 
ing two-thirds  a  declaration  that  the  alienation  would  not  affect  their 
reversionary  rights,  and  obtained  a  decree  for  the  relief  sought.  Subse- 
quently they  instituted  the  present  suit  against  the  two  sisters  alone  for 
possession  of  the  residue  of  F's  land.  It  was  pleaded  that  the  present 
Huit  was  barred  Viy  Section  43,  Civil  Procedure  Code,  by  reason  of  the 
previous  suit. 

Held,  that  Section  43  was  not  applicable  and  did  not  bar  the  present 
suit.  The  fact  that  a  suit  embracing  the  relief  sought  in  the  present  suit 
and  in  the  former  suit  might  not  have  been  bad  for  misjoinder  did  not 
necessarily  entail  that  the  present  suit  was  barred  by  reason  of  the  relief 
claimed  not  having  been  included  in  the  former  suit,  and  that  although  the 
respondent's  right  to  possession  of  the  share  of  F  had  accrued  when  the 
previous  suit  was  instituted,  the  immediate  cause  of  action  was  the  execu- 
tion of  the  mortgage,  and  the  plaintiffs  were  entitled  to  sue  separately  for 
the  relief  claimed,  which  had  no  connection  with  the  mortgage. 

Rao  Kurun  Singli  v.  Naivah  Mahomed  Fyz  Ali  Khan  ('),  Kristodass 
Kundoo  V.  Ramkant  Roy  Choivdhry  ('),  Ittappan  v.  Manavikrama  (^),  Chuhar 
Mil  V.  Mussammat  Bakatwaddi  (*j,  Mussammat  Rattan  Kaur  v.  Badna  ('), 
and  Ishan  Chunder  Hazra  v.  Ranmshaioar  Mofidol  (")  referred  to. 

Miscellaneous  ft.trther  appeal  from  the  order  of  T.  J.  Kennedy^ 
Esquire,  Divisional  Judje,  Uiwilpindi  Division,  datfd  8th 
April  1901. 

Sukb  Dial,  for  appellants. 

S.  Lanl,  for  respondents. 


(  0  14  Moo.  I.  A.,  ]87.  (♦)  149  P.  U.,  1890. 

(2)  J.  L.  J?.,  ri  Ctilc,  ]42.      ('•)   ,24  P.  R.,  1899. 

(3)  I.  L.  R,,  XXI  Mad,,  158.    («)  i.  L.  J?.,  XXiV  Calc.,  881. 
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At  a  preliminary  heariDg  of  the  appeal   in   Chambers  the 
following  order  was  recorded  by 

2bth  Jan,  1903.  Reid,  J.  — The  plea  that   the  suit  is   barred  is   based   on   a 

suit  instituted  on  the  26th  August  1892  by  the  present  plaintill 
and  the  father  of  plaintiff  2  for  possession  of  the  share  of  Mus- 
sammat  Fatta,  who  had  married,  in  land  mortgaged  by  her 
sisters,  and  for  a  declaration  that  the  mortgage,  then  in  suit, 
would  not  affect  the  reversionary  rights  of  the  plaintiffs  in  the 
estate  of  the  mortgagors.  A  decree  was  passed  for  the  relief 
sought,  i.e. J  possession  of  one-third  of  145  kanals  2  marlas^  and  a 
declaration  as  to  the  remaining  two-thirds.  The  present  suit  is 
against  the  sisters  only  for  possession  of  the  residue  of  Mussam- 
mat  Fatta's  land,  the  mortgagee  having  been  impleaded  with  the 
sisters  as  a  defendant  in  the  prior  suit. 

The  plaintiff's  allegation  in  the  former  suit  was  that  the 
mortgagors  had  taken  possession  of  the  whole  of  Mussamm&t 
Fatta's  estate,  and  that  mutation  of  names  in  respect  thereof 
had  been  effected  in  their  favour  on  the  31st  May  1891.  fiao 
Kurun  Singh  v.  Naivab  Mahomed  Fyz  All  Khan  and  others  (^), 
Kristodass  Kundoo  v.  Ramlcaut  Boy,  Ghoivdhry  (2),  Ittappan 
V.  Manavikrama  (*),  cited  by  the  lower  Appellate  Court, 
are  not  on  all  fours  with  the  present  case.  Under  the  rules 
laid  down  in  Chuhar  Mai  v.  Mussammat  Bakhtwaddi  and 
others  (*)  and  Mussammat  Rattan  Kaur  v.  Badna  (^),  cited 
by  the  pleader  for  the  appellants,  the  previous  suit  would  not 
have  been  bad  for  misjoinder  had  the  then  plaintiff  claimed 
the  whole  estate  of  Mussammat  Fatta. 

If  the  cause  of  action  was  the  appropriation  by  the 
appellants  of  that  estate,  apparently  before  the  execution  of  the 
mortgage,  executed  on'  the  25th  July  1892,  the  whole  estate 
could  have  been  recovered  in  that  suit,  the  mortgagee  being 
impleaded  as  a  trespasser.  If  the  cause  of  action  was  the  execu- 
tion of  the  mortgage  deed,  Section  43  does  not  bar  the  present 
suit.     Admitted  for  argument,  Single  Bench. 

The  final  judgment  of  the  Chief  Court  was  delivered  by 

30fA  Jn7ie  1903.  Reid,  J. — My  order   of  the  25th   January  1902,   admitting 

this  appeal,  will  be  read  with  this. 

('  )  14  Moo.  I.  A.,  187.  (3)  I.  L,  R.,  XXI  Mad  ,  15.3 

(»)  I.  L.  R.,  VI  Calc,  142.         {*)  140  /'.  R.,  ]8:>0 
C')  Ji4P.  E.,  1699. 
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The  pleader  for  the  appellants  cited  Chuhar  Mai  v.  Mussam- 
mat  Bakhticaddi  and  ethers  (^),  Mussammat  Battan  Kaur  v. 
hadna  (M,  and  an  unreported  ruling  of  this  Court,  Further 
Appeal  142  of  1899,  which  follows  it:  Ishan  Chunder  Bazra  v. 
JRamestcar  Afondol  (*),  IttappatiY.  HJavavilrnma  (*). 

At  page  1 56  of  the  report  of  the  last  cited  case  the  rule  is 
laid  down  thus  by  Sheppard,  J. :  "  It  is  quite  clear  that  in  apply- 
"  ing  Section  43  of  the  Code,  it  has  first  to  be  seen  whether  the 
"  cause  of  action  alleged  in  the  plaint  is  identical  with  the  cause 
'*  of  action  alleged  in  the  former  suit,  and  that  by  the  term 
"  cause  of  action,  must  be  understood  all  the  circumstances 
"  alleged  by  the  plaintiff  to  exist,  which,  if  proved  or  admitted, 
"  will  entitle  him  to  the  relief  prayed  for.  The  class  of  cases  to 
"  which  Section  43  is  intended  to  apply  is  indicated  by  the 
"  illustration.  Where  there  has  been  an  infringement  of  one  right 
"  and  one  cause  of  action  has  arisen,  the  plaintiff  must  make  his 
'*  whole  claim  once  for  all  in  one  suit." 

Not  one  of  the  authorities  cited  is  on  all  fours  with  the 
present  suit,  and  the  fact  that  a  suit,  embracing  the  relief  sought 
in  the  present  suit  and  in  the  former  suit,  might  not  have  been 
bad  for  misjoinder,  does  not,  in  my  opinion,  necessarily  entail 
that  the  present  suit  is  barred  by  reason  of  the  relief  now  claimed, 
not  having  been  included  in  the  former  suit.  Although  the 
respondents'  right  to  possession  of  the  share  of  Mussammat  Fatta 
had  accrued  when  the  previous  suit  was  instituted,  the  immediate 
cause  of  action  was  the  execution  of  the  mortgage  and  the 
respondents  were,  in  my  opinion,  entitled  to  sue  separately  for 
the  relief  now  claimed,  which  has  no  concern  with  the  mortgage, 
although  the  trespass  by  the  sisters  of  Mussammat  Fatta  was  a 
denial  of  the  respondents'  rights  just  as  the  mortgage  was.  The 
morto-age  was  not  in  itself  a  denial  of  the  respondents'  rights  to 
property  not  mortgaged,  and,  although  both  denials  might  possibly 
have  been  made  the  subject  of  one  suit,  the  respondents  claimed 
in  the  previous  suit  all  that  they  were  entitled  to  claim  on  the 
cause  of  action  afforded  by  the  mortgage. 

For  these  reasons  the  present  suit  is  not  baned  by  the  pro- 
visions of  Section  43  of  the  Code  of  Civil  Procedure.  The  appeal 
fails  and  is  dismissed  with  costs.     Counsel's  fee  Rs.  [Q. 

Appeal  dismissed. 


n)  149  p.  R.,  1890,  (•)  I.  L.  K.  XXIV  Calc,  831. 

(«)    24  P.  JS.,  1899.  (*)  J.  i.  J2.,  XXI  Mad.,  153. 
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No.  88. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Eohertson. 

[  SHER  SINGH —(Defenpant),— PETITIONER, 

Miscellaneous    )  -rr 

Side.  \  Versus 

I  THAKAR  DAS  AND  ANOTHER, -(Plaintiffs),— 

RESPONDENTS. 

Civil  Miscellanrous  No.  88  of  1903. 

Transfer  of  suits — Disquclifica'ion  of  presiding  Jvdge — Fecforiolle  offre- 
Jiension  of  lias. 

In  dealing  with  applications  for  transfer  of  cases  under  Section  25  of 
the  Civil  Procedure  Code  in  -which  there  is  no  question  of  personal  in- 
terest the  superior  Court  should  require  the  applicant  to  shew  that  his 
apprehension  is  reasonable,  i.e.,  such  as  a  man  of  a  sound  sense  would 
regard  as  legitin  ately  raising  the  inference  of  bias,  but  where  the  acts 
of  the  presiding  Judge  complained  of  were  colourless  and  innocent  and 
raised  no  presumption  one  way  or  the  other  in  respect  of  his  mental 
attitude  about  the  case  the  apprehension  must  be  held  unreasonable. 
Serjeant  v.  Dale  (0  cited. 

Qiriih  Chunder  Chose  v.  Queen- Empress  (^)^  In  r«  Pandurung  Gohind 
Pujari  (3),  Dupeyron  v.  Driver  (*),  Farzand  Ali  v.  Ranuman  Prasad  (»), 
and  The  Legal  Bern imhroncer  X.  Bhairah  Chandra  ChaJierlvtty  (**)  referred 
to. 

Petition  for  transfer  of  a  civil  appeal  from  the  Court  of  Additional 
Divisional  Judge,  Gujrat,  to  Divisional  Judge^  Jhelum, 

Nanak  Chand,  for  petitioner. 

Ganpat  Rai,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

31s^  Ju  y  1903.  Chatteeji,  J. — This  is  an  application   for  the  transfer  of  an 

appeal  pending  in  the  Court  of  Mr.  Joti  Parshad,  District  Judge 
of  Gujrat,  invested  with  the  powers  of  an  Additional  Divisional 
.Tudge,  in  respect  of  certain  classes  of  appeals  from  that  Court  to 
that  of  the  DivisionalJudge  of  Jhelum.  The  grounds  are  that 
Rai  Bahadurs  Ganga  Ram  and  DilbaghRai,  retired  Extra  Assist- 
ant Commissioners,  who  are  Honorary  Magistrates  and  first 
class  Munsifs  at  Kunjah,  were  witnesses  in  the  case  for  the 
plaintiff. appellant  ;  that  when  the  evidence  of  the  former  was 
being  taken  by  a  commissioner,  the  petitioner,  who  is  the  de- 
fendant-respondent in  the  appeal,  was   abused  by   him  ;  that   on 

(1)  L.  R.,  2  Q  B.  D.,  558.  (*)  I.  L,  B„  XXIII  Calc,  495 

(»)  I.  L.  iJ.,  XX  Calc,  857.        (')  I.  L.  R.,  XIX  All,,  64. 
(3)  2  Bom,,  L.  R.,  755.  (»)  1.  L.  E„  XXV  Calc,  727. 
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the  15tb  March  last  Mr.  Joti  Parshad  went  to  Knnjah  and 
became  the  guest  of  Eai  Bahadur  Ganga  Ram  ;  that  at  his  house 
he  received  the  plaintiffs''  appeal,  inspected  the  disputed  property 
and  issued  notice  without  calling  for  the  record  ;  that  Kai  Baha- 
durs Ganga  Ram  and  Dilbagh  Rai  are  interesting  themselves  in 
the  plaintiffs'  favour,  and  that  petitioner  is,  therefore,  afraid  that 
the  District  Judge,  who  is  their  friend,  might  not  do  him  justice. 

The  District  Judge  was  asked  to  offer  his  observations  on 
the  above  allegations,  which  weie  supported  by  affidavit,  and 
reports  that  he  went  to  Kunjah  to  inspect  the  Courts  of  the  two 
gentlemen  above  named,  who  are  Munsifs  and  subordinate  to 
him  ;  that  he  stopped  in  the  Court-house  where  Rai  Bahadur 
Ganga  Ram  holds  his  Court  and  held  his  own  Court  there  on 
the  16th  and  received  the  appeal  in  the  ordinary  course,  and, 
according  to  the  prayer  of  the  appellant  and  after  notice  to  the 
respondent,  visited  the  spot  in  the  presence  of  the  parties  ;  that 
he  issued  notice  to  the  respondent  without  seeing  the  files  in 
accordance  with  his  usual  practice,  and  fixed  a  date,  in  April,  for 
the  hearing ;  that  he  was  asked  to  dinner  by  both  the  gentlemen 
and  accepted  their  invitations  as  a  matter  of  common  courtesy 
between  gentlemen  ;  that  he  has  no  knowledge  about  their  relations 
with  the  plaintiff,  and  has  never  been  spoken  to  at  all  about  the 
case  by  either  of  them,  and  that  he  knows  them  only  as  much 
as  he  knows  other  officers  in  the  district  in  his  official  capacity. 

It  is  clear,  therefore,  that  the  only  point  worth  considei-ation 
that  is  made  out  with  reference  to  this  application  is  that  the  Dis- 
trict Judge,  when  he  visited  Kunjah,  accepted  the  invitations  of 
Messrs.  Ganga  Ram  and  Dilbagh  Rai  to  dine  with  them.  He 
stopped  in  the  house  in  which  one  of  them  usually  holds  his 
Court  and  held  his  Court  there.  He  received  the  appeal  in  the 
ordinary  course  and  visited  the  spot  in  the  presence  of  the  parties 
after  notice  to  tho  defendant.  Wo  see  nothing  in  these  acts 
tainted  with  the  least  impropriety.  The  District  Judge  also 
could  not  know  beforehand  that  tho  petitioner  had  a  grievance 
against  the  Honorary  Munsifs  of  Kunjah  and  had  no  reason 
to  decline  their  invitations  to  dinner,  which,  without  good 
reasons  on  his  part,  would  have  been  discourteous.  They  did 
not  interccdo  with  tho  District  Jadgo  for  tho  plaintiff-appellant, 
and,  knowing  tho  positions  theso  gentlemen  held  in  Government 
service,  we  can  hardly  believe  without  i-eliablo  and  positive 
proof,  that  they  would  bo  guilty  of  such  grave  misoonduct. 
The  receiving  oi  tho  appeal  at  Kunjah  and  the  inyi)ection  of  tho 
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spot  wore  ordinary  official  acts,  with  which  there  is  no  reason 
to  find  fault.  The  defendant  has  chosen  to  build  a  theory  of 
bias  from  these  facts,  but  they  are  perfectly  natural  and  do  not 
lend  support  to  any  such  inference. 

The  District  Judge  acted  quite  innocently,  in  ignorance  of 
the  defendant's  feelings  towards  these  gentlemen,  for  he  could  not 
know  that  such  an  appeal  was  to  be  instituted  before  him. 
Nor  did  he  know  any  of  its  facts,  as  he  points  out,  for  the 
record  was  not  before  him.  The  matter  might  have  worn  a 
difFerent  complexion  had  the  District  Judge  indulged  in  these 
social  amenities  after  receiving  the  appeal  and  knowing  its 
facts,  and  the  connection  which  these  gentlemen  are  said  to  have 
with  the  case  and  the  defendant's  strained  relations  with  Rai 
Bahadur  Ganga  Ram. 

Of  the  authorities   cited  before  us,  Serjeant   v.  Dale  Q)  is 
a  case  relating  to   personal  interest.     The   Bishop  of   London, 
who  had  initiated  proceedings  under  the  Public  Worship    Act, 
37  and  38  Vict.,  0.  85,  against  the  petitioner,    was  patron  of  the 
benefices  of  which  the  latter  was  the  rector,  and  the  Court  granted 
a  prohibition  on  this  ground.   Mr.  Justice  Lush,  in  delivering  the 
'  judgment  of  the  Court,   observed  :     *'  The  law  does  not  measure 
•'  the  amount  of  interest  which  a  Judge  poss3sses.     If  he  has  any 
"  legal  interest  in  the   decision  of   the   question   one   way  he   is 
I  '^  disqualified,    no  matter  how  small  the  interest  may  be.     The 
»"  law,  in  laying  down    this  strict  rale,  has  resfam    not    so    much 
"perhaps  to  the  motives  which  might    be  supposed  to    bias  the 
I"  Judge  as  to  the   susceptibilities  of  the  litigant   parties.     One 
f' important  object,   at   all  events,  is  to   clear   away   everything 
l"  which  might  engender  suspicion  and  distrust   of    the   tribunal, 
■  "  and  so  to  promote  the  feeling  of  confidence   in    the  administra- 
V  "  tion  of  justice  which  is  so  essential  to  social  order  and  security." 
Girish   Chunder    Ghose  v.  QueeU' Empress    C'),   is  a  case,  which, 
inter  alia^   was   considered   to   fall  within   the    prohibition    by 
reason  of  "  personal  interest"  contained  in  Section  555,    Criminal 
Procedure  Code,  the  District  Magistrate   from   whose  Court  the 
transfer  was  sought  having  personally  taken   an   active    part  in 
dispersing  an  unlawful  assembly  and  pursued  and  directed   the 
pursuit  of  the  members  thereof  and  subsequently  taken   pains  to 
collect   evidence    showing   the  connection    of  the  accused    with 
the  unlawful  assembly  and  initiated  and  directed   their  prosecu- 
tion.    These  cases  have  special  features  of  their  own  in  regard  to 

(1)  L.  JR.   2  Q.,  B,  D.,  558.        (»)  I  L.  B.^XX  Calc,   857. 
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which  the  law  contains  express  provisions,  and  the  disqualifica- 
tion of  the  Judges  therein  arose  from  circumstances  apart  from 
anything  done  by  them  in  the  proceedings  of  the  cases  initiated 
or  tried  by  them.  The  principle  enunciated  by  Mr.  Justice  Lush 
in  Serjeant  v.  DaU,  however,  is  a  valuable  one,  and  can  with 
advantage  be  applied  to  cases  in  which  there  is  no  question  of 
personal  interest.  In  re  Pandurang  Gohind  Pujari  (^)  is  also  a 
case  in  w^hich  the  disqualification  alleged  was  of  this  character. 
Dupeyron  v.  Driver  (')  and  Farzand  Alt  v.  Hanuman  Prasad  (*) 
are  cases  under  the  transfer  section  of  the  Code  of  Criminal 
Procedure,  in  which,  by  reason  of  certain  acts  or  conduct  of  the 
Magistrates  trying  them,  transfers  were  allowed  from  their 
Courts,  and  the  principle  in  question  was  quoted  with  approval ; 
see  also  The  Legal  Bememhrancer  v.  Bhairah  Chandra  ChaJcer- 
hutty  (*). 

In  the  present  instance  the  acts  of  the  District  Judge  with 
reference  to  the  appeal  are  colourless  and  innocent,  and  raise 
no  presumption  one  way  or  the  other  in  respect  of  his  mental 
attitude  about  the  merits  of  the  case.  The  record  was  not  before 
him.  He  received  the  appeal  sitting  in  open  Court  and  visited 
the  spot  in  the  presence  of  the  parties.  What  bearing  the  visit 
would  have  on  the  case  is  yet  unknown.  Even  if  it  was  useless 
with  reference  to  the  merits,  no  wrong  motive  can  be  attributed 
to  the  Judge,  if  for  the  sake  of  convenience,  happening  to  be 
at  Kunjah,  he  saw  the  locality  and  left  its  hearing  for  future 
consideration.  We  have  already  adverted  to  his  acts  outside  the 
appeal,  on  which  the  application  is  partly  based,  and  shown  them 
to  have  been  both  innocuous  and  practically  unavoidable. 

Under  these  circumstances  we  do  not  see  how  this  case  can 
be  brought  within  the  purview  of  the  principle  laid  down  in 
the  authorities.  It  is  not  every  apprehension  of  the  litigant  that 
the  superior  Court  has  to  take  into  consideration  under  the 
rule.  The  apprehension  must  be  reasonable,  i.e  ,  such  as  a  man 
of  sound  sense  would  regard  as  legitimately  raising  the  inference 
of  bias.  We  cannot  order  a  transfer  merely  because  the  party 
applying  for  it  chooses  to  make  unfounded  allegations  and  to 
misconstrue  the  most  innocent  acts  of  the  presiding  Judge  into 
indications  of  bias.  To  pay  regard  to  the  idiosyncracies  of 
litigants  in  this  way  would  place  Judicial  Officers  at  their  mercy 
and  lead  to  obstruction  of  public  business.   It  would  also  promote 
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the  filing  of  unfounded  and  malicious  applications.  No  man 
has  a  right  to  choose  his  own  tribunal  or  to  object  to  his  case 
being  tried  in  the  Court  which  the  law  provides  for  it,  unless 
for  good  cause.  A  Judicial  OflScer  is  bound  to  be  circumspect 
in  his  dealings  generally,  and  so  to  act  in  relation  to  cases 
coming  before  him  as  not  to  give  rise  to  suspicion  against  his 
honesty  or  fairness,  but  he  cannot  be  expected  to  cease  to  be 
a  member  of  society  or  to  act  as  such  in  his  private  life. 

We,  therefore,  consider  that  no  substantial  cause  has 
been  made  out  for  a  transfer  in  this  case.  We  are  asked  by 
counsel  to  gr mt  it  because  the  very  making  of  the  application 
is  likely  to  prejudice  the  District  Judge  against  the  petitioner. 
We  cannot  accede  to  this  argument,  for  in  that  case  it  would  be 
in  the  power  of  every  litigant  to  get  a  transfer  at  his  pleasure 
by  making  an  application  aspersing  the  character  of  the  Judge, 
and  then  representing  that  after  making  those  aspersions  he 
could  not  hope  for  justice  at  his  hands.  Thus  every  application 
would  be  bound  to  succeed,  which  is  a  reductio  ad  absurdvm. 
Moreover,  we  do  not  think  in  the  present  instance  any  serious 
allegations  have  been  made  against  the  character  or  impartiality 
of  the  Judge,  and  the  application  is  more  foolish  than  malicious. 
It  would  be  casting  an  unmerited  slur  upon  the  judicial  integrity 
of  an  oflBcer  of  Mr.  Joti  Parshad's  standing  to  hold  that  he 
?v^ould  be  unable  to  dispense  impartial  justice  in  this  case 
because  of  the  practically  harmless  allegations  made  in  the  peti- 
tion of  transfer. 

We  reject  the  application  with  costs. 

Application  dismissed. 


No.  89. 

Before  Mr,  Justice  Chatterji  and  Mr,  Justice  Robertson. 

SUNDAR  SINGH  AND  ANOTHER, -(Defendants),— 
APPELLANTS, 

E.FWENC.   SlD.,^  y^^^^^ 

NATHA,— (Plaintiff),— RESPONDENT . 
Civil  Reference  No.  7  of  1903. 

Mortgage — Mortgage  of    common    holding — Part     of   mortgaged      land 
alrtady  heavily  encumlered— Remedies  of  mortgagee. 

A  being  in  possession  of  a  part  oE  the  cotnmon  holding  mortgaged 
certain  Bpecific  portions  out  of  it  to  B. 

Sobaequently  the  mortgagee  being  deprived  of  his  security  on  account 
of  the   mortgagor's  title  being  defective  and  the   existence   of  a  prior 
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mortgage,   claimed  to  have  his  security  made  good  out  of  the   remainder 
of  the  common  land  forming  part  of  the  mortgagor's  share. 

Held,  that  as  tlio  mortgagee  was  deprived  of  his  security  by  the 
■wrongf  nl  act  of  the  mortgagor,  he  was  entitled  to  have  his  security  made 
gmd  to  him  out  of  the  common  holding  in  possession  of  the  mortgagor. 

Byjnath  Lai  v.  Ramoo-deen  Ghowdry  (^),  Belt  Bam  v.  Mussantmat 
Shahzada  Begam  {^),  Ajij-ud-din  Snhih  v.  SheiJch  Budan  Sahih  (»),  and 
Bahu  Rai  v.  Nathu  (*)  referred  to. 

Case  referred  hy  G.  L.  Dundas,  Enquire,  Vivisional  Judge^ 
EosTiiorpur  Division,  en  '[2th  May  1908. 

The  material  facts  of  thi?;  ease  and  the  question  referred  for 
the  opinion  of  the  Chief  Court  appears  from  the  following  Judg- 
ment of  the  learned  Divisional  Judge  : — 

The  defendants,  Sundar  Singh  and  Indar  Singh,  mortgaged  16  JcanaU 
of  land  with  possession  to  Natha  on  31st  May  1897.     Khasra  2623. 

The  mortgage  deed  recites  that  the  land  is  sham  Hat  de\  but  in  the 
occupancy  and  possession  of  the  mortgagors.      Mmurusa  mukhuza. 

The  mortgagors  further  undertake  to  be  responsible  in  every  way 
hnr  tarah  for  any  damage  of  any  description  incurred  by  the  mort- 
gagee. 

It  subsequently  appeared  that  half  was  in  the  right  of  Ala  Singh, 
uncle  of  the  defendants,  to  whom  it  was  only  mortgaged.  Ala  Singh  got 
a  decree  for  possession  in  1899. 

Another  quarter  was  secured  by  Kishen  Singh,  a  prior  mortgagee  in 
1900,  and  the  remainder  has  admittedly  passed  out  of  Natha's  possession, 
though  whether  the  defendants  or  Kishen  Singh  has  got  it  is  doubt- 
ful. 

The  plaintiff,  Natha,  sued  to  have  his  security  made  up  from  neigh- 
bouring land  on  which  the  defendants  have  similar  rights  to  those  they 
alleged  in  the  deed  of  mortgage. 

He  objects  to  a  money  decree  on  the  ground  that  it  would  be  extremely 
difficult  to  realise  anything  from   the  defendants. 

The  Honorary  Sub-Judge  has  given  him  a  decree  for  possession  of 
16  hanals  of  neighbou.-ing  land  in  the  possession  of  the  defendants,  this 
land  being  also  shamilat  deh. 

The  latter  appeal, 

The  point  involved  is  one  of  some  difficulty.  Bahu  Roi  v.  Nathu  and 
others  {*)  is  quoted  for  the  appellants.  I  would  note,  liowever,  that  in 
the  leading  case  Byjnath  Lai  v.  Ramoo-deen  Chotvdry  ('),  it  was  dis- 
tinctly laid  down  by  the  Privy  Council  that  in  a  case  of  a  fair  partition, 
a  mortgagee  of  part,  or  the  whole  of  an  undivided  share  would  be  obliged 
to  content  himself  with  such  share  as  it  emerged  transformed  by  partition 

'  C)  21  W.  R.,  233.  i'')  I,L.  R.,  XVIII  Mad.,  492.  ^ 

( »)  101  P.  JJ.,  1894.  (*)  32  P.  B„  1900. 
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as    his  security   without  regard  to   the  particular  plots  specified  in   his 
mortgage. 

The  obligation  is  however  mutual,  i.e.,  a  mortgagor  is,  on  partition, 
bound  to  make  up  to  the  mortgagee,  an  area  out  of  what  comes  to  him 
equivalent  to  any  area  specifically  mortgaged  of  which  the  mortgagee  is 
on  partition   dispossessed.     Beli  Ram  r.  Muf^snmm'it  Shahzada  Begam  {^), 

It  is  clear  that  the  mortgage  of  specific  plots  in  undivided  property 
is  held  to  be  equivalent  to  the  mortgage  of  a  fraction  of  the  undivided 
share. 

On  this  principle  had  there  been  a  partition  in  this  case,  and  the 
mortgagee  been  dispossessed  by  a  fair  partition,  the  defendants-mort- 
gagors would  have  been  bound  to  mate  good  the  area  from  any  share 
that  came  to  them. 

However,  there  has  been  no  partition,  but  the  defendants  have  com- 
mitted  a  wrongful  act  or  default  by  which  the  mortgagee  has  been 
deprived  of  possession. 

Under  the  Transfer  of  Property  Act,  1868,  the  mortgagee  is  entitled  to 
sue  for  his  money. 

In  that  section,  under  circumstances  where  there  is  no  such  wrong, 
ful  act  or  default,  the  mortgagor  is  entitled  to  make  good  the  security 
from  other  similar  property,  but  this  appears  to  be  a  concession  to  the 
mortgagor,  as  in  default  the  mortgagee  can  realise  his  money. 

The  Transfer  of  Property  Act  is  not  in  force  in  the  Punjab,  and  the 
question  arises  whether  when  the  dispossession  of  the  mortgagee  is  caused 
not  by  a  just  and  lawful  partition,  but  by  the  wrongful  act  of  the  mort- 
gagor, is  the  mortgag.  e  thereby  placed  in  a  worse  position. 

In  Ghose's  Law  of  Mortgage,  page  347,  is  noted:**  A  mortgagee  has 
of  course  a  much  stronger  equity  if  any  fraud  has  been  practised  for  the 
purpose  of  depriving  him  of  his  security. " 

The  words  are  somewhat  vague  and  the  instances  given  appear  to 
refer  to  fraud  subsequent  to  the  mortgage,  and  not  to  a  fraud  in  the 
actual  execution. 

It  would  certainly  appear  that  the  mortgagor  should  make  up  the 
security  elsewhere,  and  not  compel  the  mortgagee  to  accept  a  useless 
money  decree. 

But  Bdbu  Bai  y.  Nathu  (2),  undoubtedly  throws  much  uncertainty  on 
the  point,  it  being  there  clearly  laid  down  that  a  mortgagee  would  not  be 
entitled  on  failure  of  his  security  to  have  it  made  good  from  other  land 
that  had  subsequent  to  the  mortgage  come  into  the  mortgagor's  possession. 

It  is  not,  however,  quite  clear  how  far  the  element  of  time  comes  in 
and  the  decision  is  in  apparent  conflict  with  Ajij-ud-din  Sahih  v.  Sheikh 
Budan  Sahih  ('). 

(')  101  P.  R.,  1894.  (*)  32  P.  R.,  1900. 

{*)  LL:R,,XYlIJMad,,492, 
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Ag  there  seems  so  much  doubt,  I  refer  the  following  point  under 
Section  617,  Civil  Procedure  Code,  for  the  decision  of  the  Chief  Court  :  — 

''  Whether  a  mortejagee  dispossessed  of  his  security  by  tho  wrongful 
**  act  of  the  mortgagor  is  entitled  to  hare  his  security  made  up  from  other 
'*  similar  property  of  the  mortgagor  or  is  only  able  to  sue  for  his  mortgage 
"  money  ?  " 

The  judgment  of  the  Chief  Court  was  delivered  by 

Robertson,   J. — The  facts  upon  which  the  reference  is  made     Ihth  Aug,  1903. 
are  fully   set  forth   in  the   order  of  reference,  and   we   will   not 
recapitulate  them  here. 

The  land  originally  mortgaged  was,  we  understand,  part  of 
the  shamilat  deh,  and  the  land  out  of  which  plaintiff  seeks  to 
make  good  his  security  is  also  shamilat  deh,  and  belonged  to  the 
mortgagor  at  the  time  the  mortgage  was  executed.  We  are  not 
aware  of  any  ruling  that  lays  down  the  broad  principle  that 
when  a  mortgagor  has  mortgaged  certain  specific  land,  and  it  is 
subsequently  found  that  there  is  a  defect  in  the  security,  that  the 
mortgagee  is  entitled  to  make  up  his  security  out  of  any  other 
land  elsewhere  which  the  mortgagor  may  possess.  Such  a 
proceeding  may  appear  at  first  sight  equitable,  but  we  know  of 
no  ruling  which  lays  it  down  in  those  broad  terms,  and  we  must 
point  out  that  the  Court  making  thi.^  reference  appears  to  be 
under  some  misapprehension  as  to  what  has  been  ruled  in  the 
various  judgments  quoted,  which  are   not  in  any  way  in  conflict. 

In  Byjnnth  Lai  v.  Rimncdeen  Gliowdry  (i),  it  was  held  by 
the  Privy  Council  that  when  certain  land  mortgaged  out  of  a 
common  holding,  passes  away  from  the  mortgagor  at  partition, 
the  mortgagee  has  a  right,  and  a  right  only,  against  the  land 
allotted  to  the  mortgagor  on  partition.  The  same  pricciple  is 
enunciated  in  Beli  Ham  v.  Mussammat  Shnhzadi  Begam  (^). 

In  Ajij'ud'din  Sahib  v.  Sheikh  Budan  Sahib  (•),  it  was  held 
that  when  the  ^vhole  of  a  certain  plot  of  land  had  been  mortgaged 
by  a  person  not  at  the  time  of  the  mortgage  really  possessed 
of  all  the  land,  and  other  shares  in  it  subsequently  fell  to  the 
mortgagor  by  inheritance,  the  mortgagee  was  entitled  to  proceed 
against  the  land  originally  mortgaged  without  title,  to  which  the 
mortgagor's  title  had  subsequontly  been  made  good,  as  well  as 
against  that  to  which  the  mortgagor's  title  was  already  good 
when  it  was  mortgaged. 

n)2l  W.  R.,  233.  (•)  101  P.  R.,  1894. 

(•)  I.  L.  R,,  XVIU  Had.,  492. 
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The  decision  in  Bahu  Bai  v.  Nathu  (-)  does  not  differ  in 
any  way  from  any  of  these  rulings.  In  that  case  it  was  held 
that  a  mortgagee  could  not  claim  to  substitute  land  which  the 
mortgage-deed  did  not  purport  to  mortgage  and  which  wets  not  in 
the  possesnon  of  and  did  not  belong  to  the  mortgagor  at  the  time 
of  the  mortgage,  but  which  came  to  the  mortgagor  afterwards  by 
inheritance,  for  the  bnd  actually  mortgaged,  when  that  land 
was  found  to  be  already  encumbered  with  another  charge.  This 
judgment  is  not  in  conflict  with  any  of  the  others  quoted. 

Here  what  is  mortgaged  is  part  of  a  common  holding,  specific 
portions  in  the  mortgagor's  possession  being  given  security. 
Had  these  portions  been  taken  from  the  mortgagor  on  partition, 
clearly  the  mortgagee  would  have  been  entitled  to  proceed  against 
the  portions  allotted  to  the  mortgagor  in  lieu  of  those  of  which 
he  was  deprived.  Here  partition  has  not  yet  taken  place,  but 
the  land  claimed  as  security  is  al^o  part  of  the  mortgagor's  share 
at  the  time  the  mortgage  was  made.  What,  therefore,  was 
really  mortgaged  was  a  certain  area  out  of  a  common  holding, 
which  specific  portion  the  mortgagor  could  not  be  absolutely 
certain  of  retaining  at  partition,  and  we  think  the  mortgagee  is 
entitled,  when  one  portion  of  that  common  holding  allotted  to 
him,  is  found  to  be  already  heavily  encumbered,  to  claim  to  have 
his  security  made  good  out  of  the  remainder  of  the  common  hold- 
ing forming  part  of  the  mortgagor's  share.  Even  then  of  course 
the  mortgagee  will  have  no  absolute  claim  to  the  specific  land, 
which  might  or  might  not  fall  to  the  mortgagor  at  partition,  but 
might  have  to  proceed  against  land  allotted  at  partition  in  lieu 
thereof.  AVe  think,  however,  that  he  is  entitled  to  such  security 
as  can  be  made  good  to  him  out  of  the  common  holding. 

No.  90. 

Before  Mr.  Justice  Chatterji  and  Mr.    Justice  Roh^rtson. 

MUL    SINGH,— (Defendant), -APPELLANT, 

Versus 


APPELLAT8    SlDB. 


KHANU  AND  OTHERS,— ( Plaintiffs),— 
RESPONDENTS. 

Civil  Appeal  No.  8-48  of  1900. 

Custo'ti  —  Alieniition — Alienatioti  by  daughter— Necessity  — Suit  hy  rever- 
sioners  to  set  aside  alienation  hy  daughter. 

Found   in    a    suit    the    parties    to    which    were    governed    by    the 
Punjab  Cuatomaiy    Law  that  an    alienation   by  a  daughter  holding   land 

(^)  32  P.  /i,  1900, 
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until   her   marriage    for    necessity    was    valid    against    the    customary 
heira. 

As  a  general  rule  a  daughter's  tenure  of  her  father's  land  until  death 
or  marriage  is  very  analogous  to  that  of  a  widow  in  her  husband's  pro- 
perty. 

Further  appeal  from  the  decree  of  Bai  Bahaihtr  Lala  Buta  Mai, 
Additional  Divisional  Judge,  Jheluni  Bivision,  dated  \Wi 
Fehrtcary  1900. 

The  judgment  of  the  Conrfc  was  delivered  by 

Cii.^TTKBJi,  J. -The  facts  are  sufficiently  stated  in  the  judg-     IStJi  Aug.  1903. 
ments  of   the   lower   Courts.     This   was   a    sale    by  a    daughter 
holding  land  until  her  marri;jgo  for  alleged  necessary  debts. 

Both  the  lawer  Courts  are  agreed  that  the  debts  were  all  for 
valid  and  necessary  purposes,  but  the  Divisional  Judge,  on  the 
ground  that  the  daughter  oould  not  alienate  beyond  the  term  of 
her  own  interest,  has  granted  the  plaintiff  a  decree  for  possession 
on  payment  of  the  comideration  money  for  the  sale,  riz,, 
Rs.  488-3-0.  The  vendee  has  appealed  against  this,  while  the 
plaintiffs  have  filed  cross-objections  against  the  finding  that  all 
the  items  making  up  the  purchase-money  were  incurred  for 
necessity. 

We  have  examined  the  record  on    the    last   point   carefully, 
and  find  that  there  is  a  large  item  of  Rs.  256-11-0,  for  which  the 
vendee  had  obtained  a  decree.     In  the   suit  Bahbal,  plaintiff,  was 
a  party  and  the   decree  is  not  seriously  challenged  by  him.     The 
other  large  item  Rs.  156-8-0  consists  of  a  book  account  with  some 
interest.     It   is  made    up   mostly   of   small  sums   on    account  of 
grain,  seed  and  revenue,    and  one  item  of  Rs.  44  on  account  of  a 
he-buffalo.     The  items  appear  to  be  proper  and  have  been  held  to 
have  been  actually  advanced.     We  see  no  reason  to  disallow  this 
account.     It  is   shown,  as  remarked  by   the  first  Court,  that  pro- 
duce  of  the   land    was   not  good  and   often    failed    to  cover  the 
expense  of   cultivation  and  the   revenue   charges.     The  plaintitTs 
themselvea  ar«  in  debt  for  this  reason.     In  addition  to  the  above 
there  are  three  sums,  viz.,  Rs.  23  for  revenue,  Rs.  12  costs  of  the 
registered   deed,    Rs.    40   paid   in   cash  at   registration,    which 
partly  covered  the  expenses  of  the  woman's  marriage.     They   all 
appear  to  be  legitimate  charges.     The  plaintiff's  cross- objections, 
therefore,  fail. 

As  regards  the   dofeiidaiit'a    appeal,    wo   think    on  (ho  wljolo 
that  the  sale  should  be  upheld.     The   purchase-money  consists  of 
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necessary  debts,  and  under  the  circumstances  the  daughter  pre- 
sumably had  the  right  to  sell,  if  she  acted  in  good  faith.  There 
is  no  proof  that  she  acted  otherwise,  and  the  daughter's  tenure 
of  her  father's  land  until  death  or  marriage,  is  very  analogous 
to  that  of  the  widow  in  her  husband's  property  until  death  or 
re-marriage.  All  females  inheriting  land  presumably  hold  on  a 
tenure  similar  to  that  of  the  widow.  The  widow  could  sell  under 
the  circumstances  disclosed  and  the  daughter  presumably  could 
do  so.  There  is  no  proof  of  any  custom  to  the  contrary,  and  we 
see  no  adequate  reason  to  order  an  inquiry  at  this  stage.  We 
hold,  therefore,  that  the  sale  was  a  proper  one  and  with  authority 
and  should  be  upheld. 

We  accept  the  appeal  and  restore  the  decree  of  the  first  Court 
with  all  subsequent  costs. 

Appeal  allowed. 

No.  91. 
Before  Mr,  Justice  Anderson, 
^  BODH  RAJ,~ (Plaintiff),— APPELLANT, 

ApfiLLiTE  SiDK. }  Versus 

I  FAIZ  BAKHSH  AND  OTHERS,— (Defendants),— 

RESPONDENTS. 

Civil  Appeal  No.  487  of  1902. 

Punjab  Alienation  of  Land  Act,  1900,  Section  9— Mortgagg— Possession 
— Suit  for  possessioa  under  the  term^  of  a  mortgage  deed  containing  clauses 
intended  to  operate  ly  way  of  conditional  sale—Duty  of  Civil  Court  under 
Section  9  (3)  of  the  Alienation  of  Land  Act, 

Held,  that  notvvithstautUng  the  fact  that  a  mortgagee  holding  a  deed 
containing  a  condition  intended  to  operate  by  way  of  conditional  sale  sue* 
for  powession  only,  the  Civil  Courts  are  bound  in  the  firit  instance  to 
refer  the  case  to  the  Deputy  Commissioner  under  the  provisiona  of  iub- 
section  3  of  Section  9  of  the  Punjab  Alienation  of  Land  Act,  and  should 
not  grant  him  the  relief  asked  for  although  he  may  be  willing  to  surrender 
and  agree,  of  his  own  motion,  to  have  the  condition  for  sal©  struck  out, 

Narain  Singh  v.  Hayat  (^)  referred  to. 
Further  appeal  from  the  order  of  T.  J.Kennedt/,  Esquire,  Divisional 
Judge,  Raicalpindi  hivision,  dated  1st  Apo-il  1902. 
Ishwar  Das,  for  appellant. 
Dharm  Das,  for  respondents. 


(0  20  P,  B.,  1903. 
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The  judgment  of  the  learned  Judge  was  as  follows : — 

Andkuson,  J. — This  was  a  case  in  which  a  mortgagee's  ^"^^^  ^^^'  1903. 
assignee  holding  a  deed  containing  a  condition  for  sale  has  sued 
for  possession  only.  The  point  as  to  which  parties  are  at  issue  is 
whether  the  Civil  Court  was  or  was  not  bound,  under  the 
circumstances,  to  refer  the  case  to  the  Deputy  Commissioner 
under  the  provisions  of  Section  9,  sub-section  3,  of  the  Punjab 
Alienation  of  Land  Act. 

Both  parties  rely  on  Lorain  Singh  v.  Hiyat  (*),  but 
appellant  contends  that,  on  page  61  of  that  reference,  it  was  held 
ohiier  that,  in  such  cases,  viz.,  where  the  plaintifF  not  only  does  not 
sue  on  the  clause  regarding  conditional  sale,  but  surrenders  that 
condition  altogether  and  agrees,  of  his  own  motion,  to  have  it 
struck  out,  the  mortgage  would  cease  to  be  one  includiug  such  a 
clause  and  the  reference  to  the  Deputy  Commissioner  would  be 
no  longer  necessary,  as  there  would  be  no  mortgage  before  the 
Courts  coming  within  the  purview  of  Section  9  (2).  The  circum- 
stances of  the  present  case  are  so  far  similar  to  those  of  the  case 
referred  to,  plaintiff  beino;  a  Khatri  banker  and  defendants 
bondfidi  agi'iculturists. 

In  the  present  case  Mr.  Ishwar  Das  states  that  his  client 
gives  up  the  condition  as  regards  sale  on  failure  to  satisfy  the 
mortgage,  and  thus  far  again  the  cases  are  similar.  But,  in  the 
same  ruling,  the  Bench  explicitly  laid  down  that  the  provisions 
of  Section  9  (2)  (3)  are  to  be  regarded  as  imperative  and  that, 
if  a  reference  to  the  Deputy  Commissioner  be  necessary,  and,  if 
in  the  exercise  of  his  power  under  the  Land  Alienation  Act,  the 
Deputy  Commissioner  do  not  dispose  of  the  case  (i.e.,  I  apprehend, 
if  the  Deputy  Commissioner  consider  that  he  should  not  intervene), 
he  should  be  requested  to  return  the  record  after  discharging  his 
duties  in  connection  therewith. 

Now  Section  9  (2)  provides  that  the  Deputy  Commissioner 
ma^  put  the  mortgagee  to  his  election  whether  he  will  accept  in 
lieu  of  the  mortgage  by  way  of  conditional  sale  a  mortgage  in 
form  (a)  or  (6)  as  permitted  by  Section  6,  which  shall  be  made 
for  such  period  not  exceeding  the  period  permitted  by  the  said 
section  and  for  such  sura  of  money  as  the  Deputy  Commissioner 
considers  to  be  reasonable.  Tlio  period  permitted  by  the  section  is 
twenty  years.  The  Divisional  Judge's  view  in  the  pi-esont  case 
is  that  the  plaintifF,  who  represents  the  original  mortgagee,  should 

(»)aOP,  «,,1903. 
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not  be  allowed  to  take  over  possession  from  defendant,  the  pre- 
emptor,  who  now  represents  the  original  mortgagor,  without 
allowing  the  Deputy  Commissioner,  should  he  think  fit,  to  limit 
the  term  of  his  possession  to  twenty  years,  whether  the  amount 
charged  on  the  land  be  or  be  not  repaid  within  that  period. 

This  appears  to  me  to  be  the  proper  course  to  pursue,  and  I 
am  not  prepared  to  hold  that  anything  to  the  contrary  is  laid 
down  in  Narain  SingJi  y.  Ilayat  (^)  by  the  dictum  on  page  61. 
Sub-section  1  of  Section  9  of  the  Act  apparently  covers  the  case 
of  a  mortgage  made  in  a  form  not  permitted  by  the  Act,  and 
gives  the  Deputy  Commissioner  full  power  to  interfere.  Being 
thus  advised,  I  would  decline  to  interfere  and  dismiss  the  appeal 
and  maintain  the  Divisional  Judge's  order.  Under  the  circum- 
stances each  party  will  bear  his  own  costs  in  this  Court. 

Appeal  dismissed. 

No.  92. 

Before  Mr.  Justice  Chatterji  and  Mr,  Justice  Anderson. 

iSITA  RAM, -(nEFENDANT),— APPELLANT, 
Versus 
DHANI  RAM  AND  OTHERS,— (Plaintiffs),— 
RESPONDENTS. 

Civil  Appeal  No.  830  of  1900. 

Appeal — Arbitration  —  Decree  in  accordance  with  an  awardj — Revision — 
Civil  Procedure  Code,  1882,  Sictions  522,  622. 

Held,  that  an  appsal  doas  nob  lie  from  a  decree  passed  upon  a  judg- 
ment given  according  to  an  award  except  in  so  far  as  the  decree  aiay  be  in 
exctss  of   ornot  in  accordance   with  the  award. 

Held,  also,  that  theoraission  of  a  Court  to  remit  an  award  which  dater- 
mines  matters  not  referred  to  arbitration  is  not  subject  to  revision,  and, 
although  a  revision  lies  against  a  decree  based  upon  an  arbitration  award 
on  the  ground  of  material  irregularity,  yet  that  material  irregularity  must 
have  reference  to  the  proceedings  of  the  lower  Court  and  not  to  those  of 
the  arbitrator. 

Panna  Laiv,  Mtissammat   Soman  (=),  Choohur  Singh  r.  Jeet  Singh  (3), 
and  Ohulttm  Jilani,  ^c,  v.  Muhammad  Hassan  (*)  cited. 
First  appeal  from  the  decree  of  Lala  Earn  Nath,  IHsirict  Judge, 
Amritsar,  dated  7th  July  1900. 
Beechey,  Gurcharan  Singh  and  Dhanraj  Shah,  for  appellant. 
Lai  Chand,  for  respondents. 


(»)  20  P   R.,  1903.  (')  64  P.  B.,  1870,  F.  B. 

(*>  89  P.  JR.,  1902,  F.  B.         (*)  25  P.  B.,  1902. 
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The  judgment  of  the  Court  was  delivered  by  : — 

Chattekji,  J.— We  have  heard  counsel  for  the  appellant  at  12/^  Nov.  1903. 
length  and  are  of  opinion  that  the  appeal  must  fail  except  as 
to  a  small  part  of  the  lower  Court's  decree  in  regard  to  which 
ihere  is  a  technical  flaw.  It  is  that  the  provision  absolving 
defendant  from  liability  from  the  maintenance  and  marriage  of 
Gulzari's  widow  and  daughter,  respectively,  and  throwing  it  on 
the  plaintiff,  has  been  omitted  from  the  decree.  To  this  txtent, 
and  to  this  extent  only,  does  an  appeal  lie  to  this  Court.  Mr. 
Beechey  contends  that  the  right  of  appeal  being  established  under 
Section  522,  Civil  Procedure  Code,  the  whole  case  can  be  opened 
up  by  appellant,  but  we  do  not  agree  in  this  view.  The  wording 
of  Section  522  is  very  clear  and  stringent  and  forbids  an  appeal 
except  in  so  far  as  the  decree  does  not  correspond  with  the 
award.  We  accordingly  hold  that  no  appeal  lies  except  to  the 
extent  mentioned  above. 

It  is  next  argued  that  at  any  rate  a  revision  will  lie  on  the 
ground  of  material  irregularity-  Under  the  ruling  of  a  Full 
Bench  of  this  Court,  Fanna  Lai  y.  Mussammat  Soman  (^),  a 
revision  application  against  a  decree  based  on  an  arbitration 
award  is  competent,  but  it  must  have  reference  to  the  proceedings 
of  the  lower  Court,  and  not  to  those  of  the  arbitrator.  The 
ground  taken  here  is  that  the  arbitrators  exceeded  their 
authority  in  transferring  plaintiff's  alleged  share  in  the 
partnership  to  Sita  Ram,  appellant,  on  payment  of  a  lump 
sum,  and  also  appellant's  liability  for  the  maintenance 
of  Gulzari's  widow  and  daughter  and  for  marriage  of  the 
latter  to  the  plaintiff,  that  this  defect  in  the  award  is  patent 
on  the  face  of  it,  and  it  should,  therefore,  have  been  remitted  to 
the  arbitrators  under  Section  520,  Civil  Procedure  Code,  and 
that,  in  not  taking  this  course,  the  Court  has  acted  with  material 
irregularity.  We  shall  discuss  these  objections  in  their  inverse 
order. 

In  the  first  place,  the  language  of  Section  520,  Civil 
Procedure  Code,  seems  not  to  make  the  remitting  of  the  award 
compulsory  on  the  Court,  but  to  leave  it  a  discretion.  The 
word  used  is  "  may,"  and  the  initial  words  of  Section  522  seem  to 
contemplate  that  the  Court  shall  not  remit  the  awa:  d  unless  it  s«es 
cause  to  do  so.  There  is  a  decision  of  a  Full  Bench  of  this 
Court,  Ghoohar  Singh  v.  Jeet  Singh  (*),  exactly  to  this  effect,  on 

(')  89  P.  R.,  1902,  F.  B.        (•)  64  P.  R.,  1870,  F.  B. 
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the  corresponding  sections  of  Act  VIII  of  1859,  viz.^  Sections  323 
and  325.  It  is  obvious  that  the  Court  will  not  remit  the  award 
unless  it  holds  that  the  defect  mentioned  in  Section  520  exists, 
and  this  is  a  matter  of  judgment,  t.e.,  an  adjudication  which,  even 
if  erroneous  or  wrong  in  law,  is  not  subject  to  revision. 

In  the  next  place,  the  parties  referred  the  whole  case,  and 
not  merely  the  issues  framed  by  the  Court,  to  the  arbitrators,  and 
constituted  them  sole  judges  of  what  matters  they  had  to  adjudi- 
cate on  in  order  to  decide  it.  They  were  thus  vested  with  plenary 
authority.  Even  if  they  erroneously  decided  a  matter  which  did 
not  actually  fall  within  the  scope  of  the  case,  their  error  is  not 
one  which  can  be  corrected  by  the  Court.  To  use  the  language 
of  their  Lordships  of  the  Privy  Council  in  Ghulaw  Jilani^  ^^c, 
V.  Muhammad  Hussan  (^),  in  disposing  of  a  similar  point,  "They 
"  may  have  erred  in  law,  but  arbitrators  may  be  judges  of  law  as 
"  well  as  judges  of  fact,  and  an  error  in  law  certainly  does  not 
"  vitiate  the  award."  'i'hese  remarks  of  their  Lordships  seem 
fatal  to  the  contention. 

In  the  third  place,  there  is  in  reality  no  usurpation  of 
jurisdiction  on  the  part  of  the  arbitrators.  Plaintiff  sued 
for  a  dissolution  and  windiug  up  of  the  partnership  and  for 
his  proper  share  to  be  made  over  to  him  from  the  party  found 
to  be  liable.  There  were  outsiders,  i.e.^  other  firms,  joined  in 
the  partnership,  and  plaintiffs'  case  was  really  to  adjust 
the  accounts  among  the  members  of  the  Hindu  family  which 
had  become  partners  with  them.  The  arbitrators,  who  were 
admittedly  very  competent  men,  held  that  the  other  members 
were  not  liable  to  make  up  plaintiffs'  share,  but  that  the  appellant, 
Sita  Ram,  should  do  so.  They  only  awarded  what  was  due  to 
plaintiffs'  father  up  to  the  date  of  his  death,  and  fixed  the  amount 
at  a  lump  sum,  for  payment  of  which  they  fixed  instalments, 
and  declared  that  plaintiff  shall  no  longer  be  a  partner  in  the 
business.  In  fact  they  dissolved  the  partnership  so  far  as  the 
Hindu  family  consisting  of  plaintiff  and  Sita  Ram  were  con- 
cerned, and  this  was  in  accordance  with  plaintiffs'  prayer.  If 
the  whole  partnership  had  been  dissolved,  the  same  result  would 
have  followed,  but  the  arbitrators  thought,  and  rightly,  that 
outsiders  should  not  be  involved  in  a  family  quarrel  and  put  to 
trouble  and  inconvenience  in  consequence,  and  decided  as  above. 
Sita  Bam,  necessarily,  remained  a  member  of  the  big  partner- 
ship, but   ihe  partnership  of  the   Hindu   family   with   it  was 

0)  Vo,  25  P.  iJ.,  1902,  P.  C,  at  p.  101. 
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dissolved.  This  is  the  true  import  of  this  provision  in  this 
award  though  counsel  twists  it  into  a  compulsory  transfer  of 
plaintiiTs'  interest  to  the  defendant  on  payment  of  a  price  fixed 
by  the  arbitrators  contrary  to  the  claim.  We  consider 
that  the  arbitrators  did  not  exceed  their  authority  and  gave  a 
very  proper  and  equitable  decision  ;  at  any  rate,  if  any  person 
coald  complain  it  was  the  plaintiff  and  not  the  defendant. 

The  argument  as  to  transfer  of  liability  for  the  maintenance 
of  Giilzari'd  widow  and  daughter  and  for  the  latter's  marriage 
does  not  injure  the  defendant  at  all,  but  absolves  him  from  a 
burden  imposed  on  him  by  Gulzari's  will,  which  the  arbitrators 
set  aside.  The  transfer  of  the  liability  to  plaintiff  was  proper 
as  he  was  awai'ded  Gulzari's  share  of  the  partnership  property, 
but  defendant,  of  course,  can,  if  he  chooses,  discharge  that 
liability  himself. 

The  respondents'  counsel  admits  that  the  clause  in  the  award 
about  the  liability  of  plaintiff  ought  to  be  incorporated  in  the 
decree. 

We  accordingly  accept  the  appeal  so  far  as  to  direct  that 
the  decree  be  amended  by  the  insertion  of  the  said  clause.  But 
the  appeal  on  the  merits  is  dismissed  and  we  hold  that  there  is 
no  valid  ground  for  revision. 

Appellant  will  pay  the  costs  of  the  appeal. 

Appeal  dismissed. 
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compensation. — Held,  that  as  a  case  which  is  wilfully  false  is  necessarily 
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to  enforce  the  refund  of  the  compensation  paid  to  an  accused  person  as 

if  it  were  a  fine.     Crown  u,  Hika  Nand 29 

CONFESSION. 

1.  Confession  caused  by  promise  if  relevant  in  Ciiminal  proceeding 6 — 
Evidence  Act,  1872,  Section  24. — Held,  that  a  statement  made  by  a 
person  as  an  approver  where  the  pardon  was  withdrawn  before  the 
completion  of  the  trial,  could  not  be  used  against  him  or  against  any 
one  with  whom  he  was  being  jointly  tried,  such  statement  being 
irrelevent  under  Section  24  of  the  Evidence  Act,  notwithstanding  the 
special  provision  of  clause  (2)  of  Section  339,  Criminal  Procedure  Code. 
Ghulam  Muhammad  v.  The  Crown  1 

2.  Confession — Value  of,  subsequently  retracted— Corroboration — 
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subsequently  retracted  by  a  prisoner  cannot  be  accepted  as  evidence 
of  his  guilt  without  independent  corroborative  evidence.  It  is  sufticient 
for  his  conviction  without  corroborative  evidence  notwithstanding  a 
subsequent  denial.  The  weight  to  be  given  to  such  a  confession  must 
depend  upon  the  circumstances  under  which  the  confession  was  originally 
given  and  the  circumstances  under  which  it  was  retracted,  including  the 
reasons  given  by  the  prisoner  for  his  retraction.  Sajjad  Husain  v.  The 
Emperor         ...        ...        ...        16 
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CRIMINAL  MISAPPROPRIATION. 

Criminol  misapprtpiiatiov — Tarfuer — Ter.nl  Code,  Sfri/'oii  AO'A. — 
Although  a  partner  is  nnthoiizrd  to  I'eceivo  money  on  l)e]ifilf  of  ihe  firm 
and  its  appropriation  to  liis  use  is  not  neeessarily  oriminal,  unle.«5s  it  i.s 
shown  that,  there  was  an  nnderstandinof  between  the  partners  that  he 
would  not  so  use  it,  or  thnt  he  knew  that  snch  money  eould  not  upon 
the  state  of  the  film's aeeounts  fall  to  his  share,  hut  in  a  case  wheie  a 
partner  received  money  on  behalf  of  the  firm  and  omitted  to  enter  it  in 
the  accounts  so  that  the  fact  of  the  receipt  could  not  be  known  to  his 
co-partner,  he/J,  that  such  omission,  unless  dulj^  accounted  for,  was 
some  proof  of  an  intention  by  tlie  partner  to  appiopiiate  partnership 
assets  to  himself  without  the  knowledge  and  consent  of  his  co-partner, 
which  prima  facie  was  dishonest,  and  that  his  admission  when  de- 
tected and  profession  to  credit  the  money  to  his  share  of  profits  did  not 
exculpate  him. 

Semh/e  :  There  is  nothing  in  law  to  exempt  a  partner  from  a  pro- 
secution for  criminal  breach  of  trust,  provided  that  the  ingredients  of 
the  offence  as  defined  in  Section  405  of  the  Ptnal  Code  can  be  made 
out.       KaRIM  BaKHSH  v.  HaBIP.UI.LA  and  ANOTHITv 10 

CRIMINAL  PROCEDURE  CODE,  1898. 
Section  107. 

And  Sections  110,  tA^i  — Security  fi.r  good  /j^harinvr—  h\vec9ifiou  of 
bond  under  Section  107  dy  viUtoJc  —  Fcrfninre  of  fnic/i  bond  on  a  conrir- 
iion  of  the  principa/for  an  offence  7i>tder  Section  430,  Indian  Penal  Code. 

See  Security  for  good  behaviour,  No.  ]  ...  ...  ...  ,,.  3-2 

Section  110. 

1.  Securily  f('7  good  behaviour  fiom  habitual  offenders  Evidence — 
Persor.al  hn  vledg^  of  M<ii,istratp.  —  Profednre  —  liemarhs  rmpectiug  vrit- 
nesses — WihiessHs  not  fo  Le  rtfi/raivd  fiom  stating  iheir  real  opinions. 

See  Securi/y  for  gord  heJiavioiir,  No.  2  ...          ...  ...  _.         07 

2.  And  Sec'/icnf  119  and  487 — Security  for  good  dehavioHr — Dis- 
charge of  person  cai  led  itpo7i — Power  of  Distiict  M  agist  rote  fn  oiUrfu*- 
ther  enquiry — Accused  f.ersons. 

See  Seswity  for  .f.  od  behariimr^  Nn.  \  ^,  ^^  o^ 

Sections  133—137. 

Public  nuisance— Obstruction  in.  a  public  cluntnl^tHsputc  as  to  right 
to  close  a  certain  passage.  — Bo\m  fide  guesti'm  of  titl». — In  a  case  where 
the  dispute  was  between  the  propn'etois  of  two  vilJagt's  about  the 
removal  of  a  <^rtwtZ  recently  constructed    bytlu^    petitionei's    within   the 
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CRIMINAL  PROCEDURE  CODE,  ISdS-^contd, 

boundaries  of  their  own  lands,  which  had  the  effect  of  preventing  the 
water  flowing  through  a,  phat  or  backwater  of  the  river  Chenab  from 
going  on  to  the  lands  of  the  respondent's  village,  and  where  there  was 
evidently  a  dispute  as  to  petitioner's  right  to  close  the  passage  and  a 
bona  fide  assertion  on  their  part  in  which  the  general  pablic  was  not  at 
nil  concerned,  nor  in  the  result  of  the  dispute,  held^  that  the  Magistrate 
had  no  jurisdiction  to  proceed  under  Section  133  of  the  Criminal 
Procedure  Code.  In  proceedings  onder  that  section  to  compel  the 
removal  of  an  unlawful  obstruction  it  is  necessary  for  a  Magistrate  to 
determine  whether  the  denial  of  the  public  character  of  the  property, 
obstruction  of  which  has  been  alleged  is  a  bond  fide  objection  or  not, 
and  unless  he  holds  the  objection  to  be  not  dond  fide,  the  matter  should 
be  left  to  the  determination  of  the  Civil  Court.     Murad  v.  The  Emperor  2 

Section  195. 

Sanction  to  prosecute — Dismissal  of  a  complaint  by  a  third  person — 
Initiation  by  Court— lierocation  of  sanction  granted  by  a  District  Magis- 
trate of  its  own  motion  by  Sessions  Judge — Power  of  Chief  Court  to  revise 
the  order  of  the  Sessions  Judge  on  an  application  by  a  third  person. 

See  Revision       30 

Section  233. 

And  Sections  239  arid  537 — Misjoinder  of  charges—  Joint  trial  for  dis- 
tinct offences — Irregularity. —  Misjoinder  of  charges  and  joint  trial  of 
more  than  one  person  for  distinct  offences  committed  in  different  trans- 
actions are  opposed  to  Sections  233  and  239  of  the  Code  of  Criminal 
Procedure,  and  are  illegalities  and  not  mere  irregularities  curable  by 
Section  537. 

Semhle  :  The  offences  of  theft  and  receiving  stolen  property  when  the 
two  transactions  are  unconnected  are  distinct  offences  and  should  not  be 
jointly  tried.     Singhara  t?.  King-Emperor 17 

Section  250. 

1.  And  Section  547 — Award  of  compensation  to  accused — Ordet  of 
payment  of  compensation  set  aside— Refund  of,   from  accused — Procedure. 

See  Compensation  in  Criminal  Cases  ...  ...  ...  ...  ...         29 

2.  Compensation— False  case— Imprisonment  in  default  of  payment  of 
compensation. 

See  Compensation,  No.  1  ...         ...         ...         ...         ...         ...  18 

Section  253. 

And  Sections  254,  258,  360— Magistrate  re-hearing  evidence  for  prose- 
cution under  proviso  {a)  to  Section  350  where  charges  were  framed  by  his 
predec^ssir— Discharge— Acquitial. — The  evidence  for  the  prosecution 
having  been  taken  before  a  Magistrate  who,  after  he  had  framed 
charges  against  the  accused,  ceased  to  exercise  jurisdiction  therein,  and 
the  case  having  been  then  transferred  to  his  successor,  the  accused  de- 
manded that  the  witnesses  for  the  prosecution  should  be  re-examined. 
Accordingly  the  witnesses  were  re-summoned,  and  after  re-hearing  the 
evidence,  the  second  Magistrate  discharged  the  accused. 
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Held,  that  the  Magistrate's  order  was  erroneous  in  form.  He  had 
no  authority  to  supersede  the  proceedings  of  his  predecessor  or  disregard 
the  charge  framed,  and  his  order  of  discharge  should  therefore  be 
treated  as  an  order  of  acquittal  under  Section  258. 

Re-hearing  of  the  evidence  under  proviso  (a)  to  Section  250  of  the 
Code  of  Criminal  Procedure  after  a  charge  has  been  drawn  up, 
amounts  to  the  re-commencement  of  the  trial  as  distinguished  from  a 
re-commencement  of  the  enquiry.     Crown  v,  Nathu        ...         ...  ...         14 

Section  337. 

And  Section  339 — Pardon  — Tender  of  pardon  to  arcornplice  —  Pardon 
fjcithdrawn  before  the  caf^e  was  committed  to  the  Cowt  of  Sessions  —  Effect 
of  such  withdrawal  at  that  stage — Admissibility  of  stattmenl  made  as  an 
approver  after  mthdraioal  of  pardon — Confession  causid  hy  promise 
irrelevant  in  Criminal  proceedings — Evidence  Act,  1872,  Section  24 — 
Observaiions  as  to  the  granting  and  ivithdr awing  of  pardon. 

See  Pardon  ...         ...         ...         ...         ...         ...         ...         ...         4 

Section  349. 

Criminal  Procedure  Code,  1898,  Section  349 — Power  of  District 
Magistrates  with  respect  to  cases  submitted  to  them  under  Section  349, 
Criminal  Procedure  Code,  to  inflict  severe  sentenc-^s. — Held,  that  the 
powers  of  a  District  Magistrate,  to  whom  proceedings  in  a  case  tried  by 
a  second  class  Magistrate  have  been  submitted  with  a  view  to  the 
accused  receiving  a  more  severe  punishment  than  the  Magistrate  trying 
the  case  is  empowered  to  inflict,  are  regulated  by  the  proviso  to  Section 
349,  Criminal  Procedure  Code.     Allah  Bakhsh  r.  The  Emperor  ...         12 

Section  350. 

And  Section  537 — Conviction  by  Magistrate  on  evidence  recorded  by 
his  predecessor — Omission  to  ascertain  wheth'^.r  in  accordanca  with  the 
proviso  to  Section  350  a  re-hearing  was  Uemand^d  — Irregularity. — 
Although  a  refusal  on  demand  under  Section  350  (a)  to  re-hear  evi- 
dence amounts  to  disobedience  to  an  express  provision  as  to  a  modo 
of  trial  which  is  not  a  mere  irregularity  and  is  not  curable  by  Section 
537,  yet  in  a  case  where  there  was  no  demand  or  refusal  but  only  an 
omission  to  enquire  from  the  accused  whether  ho  wished  to  exerciso 
the  rio-ht  reserved  by  proviso  (a)  to  Section  350,  held,  that  as  tho 
accused  had  not  been  materially  prejudiced  or  a  failure  of  justice  occa- 
sioned the  omission  was  an  irregularity  curable  by  Section  537  of  tho 
Criminal  Procedure  Code.     Amir  Kuan  v.  The  Empkror 3 

Section  417. 

Appeal  by  Local  Government  against  order  of  acquittal. 

See  Appeal  ...  ...  ...  ••■  ••■  •••  ...  ...  11 

Section  437. 

See  Eevisiuu. 


INDEX  OF  CRIMINAL  CASES  REPORTED  I^J  THIS  VOLUME. 


The  references  are  to  the  Nos.  given  to  the  cat^es  in  the  "  Record,' 


No. 


CRIMINAL  PROCEDURE  CODE,  lS9S-coucld. 
Section  488. 

1.  Maintenance  of  2V if c — Pardanasbiu  iady — Personal  aliendance  in 
O'lurt  —  DisvreH  n. — Ueld,  that  a  Magistrate  has  discretion  iu  the  case 
of  all  application  under  Section  488,  Criminal  Piocedure  Code,  to  dis* 
pense  with  the  personal  attendance  of  the  complainant  when  she  is  a 
pardinashin  lady.  There  is  nothing  in  the  section  which  requires  the 
personal  attendance  of  the  person  in  whose  favour  the  order  for  the 
maintenance  is  to  be  made.     Mussammat  Ghulam  Rakiya  v.  Niaz  Ali   ...  19 

2.  Mnintennnce  —  Order  for  maintenance  agahist  the  Uushand's  father, 
legality  of  —  Held,  that  an  order  for  maintenance  against  the  husband's 
father  is  not  wan-anted  by  law.  Section  488,  Criminal  Procedure  Code, 
does    not  empower  a  Magistrate  to  pass  an  order  of  maintenance  against 

any  one  but  the  woman's  husband.     Crown  t\  Miean       ...         ...  ...         26 

Section  514. 

Sgg  Security  f-^r  (ji'o J  bohauioar,  No.  'J  ...  ...  ...  ...         32 

E. 
EVIDENCE. 

Piihlic  docutni^nls,  jjr.of  of — S^icond  iry  evidence  relating  to  docunienis 
—  Oral  evidence  of  tk^.  contents  nf  a  document  not  admissible  —  Value  of 
evidtvce  not  subjected  to  cross-e;.:aniin'ition. 

See  Evidence  Act,  1872,  Section  65     ...  ...  ...         ...         ...  5 

EVIDENCE  ACT,  1872. 

Skci'ion  24. 

A  statement  made  by  a  person  as  an  approver  where  the  pardon  was 
withdrawn  before  the  completion  of  the  trial,  cannot  be  used  against 
him  or  against  an}*  one  with  whom  he  was  being  jointly  tried,  sanh 
statement  being  irrelevant  under  Section  24  of  the  Evidence  Act,  not- 
withstanding the  special  ])rovision  of  clause  (2)  of  Section  339,  Criminal 
Piocedure  Code.     Ghulam  MuhaMiMAd  v.  The  Crown     ...         ...         ...  4 

Section  6l\ 

And  Seciions  35  and  7^.  —I'ublic  documents,  proof  of — Secondary 
evidence  rel'itinj  to  documenls—Oril  evidence  of  the  contents  of  a  document 
7v>t  od'nissibln — Valnn  of  evidence  not  iubj^cted  to  cross-examination. — The 
accused  were  charged  and  convicted  with  forging  a  bond,  dated  31st  July 
1884,  the  conviction  rested  principally  upon  the  evidence  of  the  Store- 
keeper in  the  Office  of  the  Superintendent  of  Stamps,  Calcutta,  who 
deposed  that  the  stamp  paper  on  which  the  bond  was  written  was  not 
manufactured  until  the  1st  February  1890,  his  knowledge  being  based 
on  papers  received  from  the  India  Office  which  were  not  produced.  On 
appeal  the  accused  objected  that  this  evidence  was  inadmissible,  and, 
even  if  admissible,  was  worthies?,  as  the  witness  had  not  been  cross- 
examined. 
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Be/dj  that  the  evidence  of  the  Store-keeper  was  inadmissible  against 
the  accused.  Even  if  the  papers  were  admissible  as  public  records  tinder 
Sections  35  and  74  of  the  Evidence  Act,  yet  they  could  only  be  proved  by 
production  of  the  papers  themselves  or  by  secondary  evidence  of  the 
nature  described  in  Section  Go  (e),  and  that  they  could  not  be  proved  by 
the  oral  evidence  of  the  witness  ;  and  that  such  evidence  even  if  it  vv^as 
admissible  was  quite  inconclusive  and  inherently  weak  as  it  had  not 
been  subjected  to  cross-examination.  Ganga  Ram  v.  The  Emperor  of 
India 5 

EXCISE  ACT,  1896. 

StCTlON  57. 

And  Secflons  36,  37,  oS,  41,  48. —  Complaint  hy  Collector  or  Excise 
Officer —Authoritt/  for  2^)'osectitli)n. — Held,  th&i  a  Magistrate  is  competent 
to  take  cognizance  of  an  offence  punishable  under  Section  48  of  Act  XII 
of  1896  where  the  case  on  being  reported  under  Section  41  to  the  District 
Magistrate  by  an  officer  invested  with  powers  under  Sections  36,  37,  and 
38  of  the  Act  had  expressly  been  made  over  to  him  for  trial  by  the  Dis- 
trict Magistrate  who  was  also  the  Collector  of  the  District. 

Under  the  provisions  of  Section  41  of  the  Act  it  is  not  essential  for 
an  Excise  Officer  that  he  should  himself  take  the  person  arrested  before 
the  Magistrate  ;  it  is  sufficient  compliance  with  the  Act  if  an  accused 
was  with  all  convenient  despatch  taken  before  a  Magistrate  by  the 
ordinary  procedure  by  which  accused  are  brought  before  the  Magistracy. 
Motan  Das  v.  The  Emperor 9 

FORFEITURE  OF  PROPERTY. 

See  Penal  Code,  Seel  ion  62      ...         ...         ,,,         ,,,         ...         ...         21 

FRONTIER  CRIMES  REGULATION  (III  OF  1901). 

Applicability  of  frontier  Crimes  Regulation  of  1901  to  the  new 
Mianwali  District. — Held,  that  the  provisions  of  the  Frontier  Crimes 
Regulntiou  (III  of  1901)  in  the  absence  of  express  repeal  or  exemption, 
apply  to  the  present  Mianwali  District.     Game  Shah  v.  The  Empekor  ...  8 

Section  15. 

Frontier  Crimes  Regulation,  W)\,  Section  16— Motion  hy  Fnblic  Pro- 
accntur  in  vieiv  to  reference  in  (Council  nf  Elders — Time  for  exercising  such 
power — Instrnctious  by  tel'^t^ram  from  a  Deputy  Gomynissioner  to  a  Public 
Prc'Sccjlor. — After  the  trial  of  1  Sessions  case  had  been  completed  -with 
the  exception  of  hearing  the  arguments,  the  Public  Prosecutor  produced 
a  telegram  addressed  to  him  purporting  to  have  been  sent  by  the  Deputy 
Commissioner  and  withdrew  the  case  from  the  Court  in  order  that  it 
might  be  referred  to  a  Council  of  Gilders  under  the  Frontier  Crimes 
Regulation  of  1901.  The  Sessions  Judge  infused  to  stay  ])roceedings  on 
the  ground  that  the  Public  Piosecutor  had  not  been  instructed  in  writing 
by  the  Deputy  Connnitjijioncr,  he  being  of  i  ho  opinion  that  the  telegram 
could  not  be  called  a  written  instructiuii  within  the  meaning   of   Section 
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No. 
FRONTIER  CRIMES  REGULATION  (III  OF  I90l)-concld. 

15  (I)  of  the  Regulation  ;  he  also  doubted  the  authority  of  the  Deputy 
Commissioner  of  withdrawing  the  case  under  the  Regulation  at  that 
stage. 

Held,  that  the  Sessions  Judge  was  wrong  in  refusing  to  stay  proceed- 
ings. The  object  of  sub-section  (I)  of  Section  15  is  only  to  ensure  defi- 
nite i)istruction  which  might  be  obtained  by  a  telegram.  It  is  not  neces- 
sary that  such  instructions  ought  to  be  in  the  handwriting  of,  or  signed 
by,  the  Deputy  Commissioner. 

Although  it  is  an  inconvenient  and  improper  procedure  for  a  Public 
Prosecutor  not  to  withdraw  until  the  case  is  completed,  yet  the  section 
being  imperative,  a  Sessions  Judge  is  bound  to  stay  proceedings  as  soon 
as  the  Public  Prosecutor  is  instructed  to  withdraw  from  the  prosecution 
at  any  time  before  an  order  of  conviction  or  acquittal  has  been  made. 
Crown  v.  Janan         15 

L. 

LAMBARDAR. 

Omission  of  iamhardars  to  report  absence  of  bad  characters  from  their 
village. 

See  Punjab  Laios  Act,  ]  872 f  Section  39  A      , 20 

M. 

MAGISTRATE. 

Evidence — Personal  knowledge  of  Magistrate — Procedure — Remarks 
respecting  witness —  Witnesses  not  to  be  restrainei  from  stating  their  real 
opinions. 

See  Security  for  good  dehaviour.  No.  2  ...         ...         ...         ...         27 

MAINTENANCE. 

1.  Maintenance  of  ivife —F&rdsiUSLshm  lady— Personal  attendance  in 
Court — Discretion  of  Magistrate. 

See  Criminal  Procedure  Code,  lS98y  Section  iSS,  No.  I       19 

2.  Order  for  maintenance  against  the  hnsband's  father,  legality  rf. 

See  Cri7mnal  Pvocedare  Code,  1898,  Seciiun '^SS,  No.  2      26 


MISCHIEF. 


1.  Penal  Code,  Section  425 — Mischief — Bon^  fide  claim  of  right — 
Dishonest  intention. —  A  person  is  not  criminally  liable  for  acts  of  mis- 
chief where  the  act  complained  of  was  committed  in  a  bond  fide  exercise 
of  a  supposed  right  and  without  the  intention  of  causing  wrongful  loss 
or  damage  to  any  person,  therefore  in  a  case  where  the  accused  (who 
were  the  village  proprietors,  caused  some  trees  on  the  village  common 
land  to  be  cut  down  and  there  was  no  satisfactory  proof  either  that  they 
dealt  with  the  property  otherwise  than  under  the  belief  that  it  was 
their  own  or  that  they  intended  to  cause  damage,  held,  that  they  were 
not  guilty  of  committing  mischief  eveu  if  mistaken  in  their  belief  as  to 
their  rights.    Natha  Singh  u.  The  Empj^ror        
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2.  M ischief—  Mischief  hy  fire  ivuh  inlent  to  deshvy  a  human  dwelling 
—  Venal  Code,  Scdio't  436. — The  accused  was  convicted  for  mischief  by 
fire  to  a  luiraan  dwellino^  under  Section  43^  of  the  Penal  Code.  ]t  v^as 
contended  that  the  conviction  was  bad,  on  the  ground  that  what  was 
set  fire  to  was  the  thatch  wall  of  anenclosuie  only,  the  residential  huts 
beinp;  situated  at  a  distance  of  several  paces  from  the  wall  that  was 
ignited. 

/ieA/,  that  although  the  huts  were  situated  several  pnces  from  the 
wall,  the  accused  knew  that  the  fire  would  be  likely  to  burn  the  huts 
in  which  persons  were  sleeping  and  that  he  was  rightly  convicted 
under  that  section.     Kehau  v.  The  Empekok         7 

MURSHIDABAD  RUPEES. 

Miirshidahad  rupees  are  queen  s  coin  within  the  definition  of  Section  230, 
Penal  Code. 

See  Penal  Code,  Section  230    ...         ...         ...         ...         ...         ...  1 

N. 

NUISANCR. 

Public  nuisance  — Obstruction  in  a  public  channel — Dispitte  as  to  right 
to  close  a  certain  passage — Bona  fide  question  of  title. 

See  Criminal  Procedure  Code,  1898,  Section  133     2 

P. 

PARDANASHIN  LADY. 

Maintenance  of  ifz/e-Pardanashin  lady  —Personal  attendance  in 
Court—  Discretion  of  Magistrate. 

See  Criminal  Procedure  Code,  1898,  Section  488,  So.  I     19 

PARDON. 

Giiminal  Procedure  Code,  IS9S,  Sections  S37,  339— Par  (ion— -Tew  J»r 
rf  pardon  to  accorr.plicB — Pur don  withdrawn  before  the  case  ivas  committed 
to  the  Court  cf  Sessions — Effect  of  such  withdroical  at  fli  it  stage — AdmiS' 
sibiliiy  of  statement  made  us  an  approver  after  icitharuual  of  pardon — 
Cofiff'ssion  caused  by  prortvite  irteUiant  in  criminal  pr(>ceedings—  Evidence 
Act,  1872,  Section  24 — C  bsi^o'Viitions  as  to  th^  granting  and  withdrawing 
of  pardon. — Both  B  and  G  were  suspected  of  being  parties  to  a  murder. 
The  District  Magistrate  tendered  a  pardon  to  B.  When  the  ease  oame 
before  the  Committing  Magistrate  B  retracted  his  statement  absolutely, 
whereupon  the  District  Magistrate  withdrew  the  pardon  offered  to  him 
at  once  without  waiting  for  the  completion  of  tl)o  trial,  and  both,  the 
accused  were  committed  to  the  Court  of  Session.  Tho  Sessions  Judge 
used  B's  incriminating  statement,  made  as  an  ap})rovf>r  against  him 
alone,  but  used  his  first  confession  implicating  liimsolf  as  well  as  G, 
which  had  been  made  iti  tho  hope  of  obtaining  a  pardori  against  botli 
the  accused,  and  convicted  them  both  of  the  offence  of  wilful  murder. 

Held,  that  tho  above  procedure  was  (juito  irregular,  Tho  authorities 
had  two  courses  open  to  them,  either  to  proceed  with  the  trial  as  against 
G  alono  on  such  independent  evidence  as  there  might  be,  leaving 
to   consider  his   position   when   examined  as  a  witness  iu  the   Sessioua 
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Courf,  under  clause  (2)  of  Sect  ion  337,  Criminal  Procedure  Code,  and 
thereafter,  if  so  advised,  proceeding  against  him  under  Section  839,  if  he 
persisted  in  denying  the  statement  formerl}^  made  by  him  as  an  appiover, 
or  to  commence,  de  ncro,  the  trial  of  both  B  and  G  jointly,  after 
withdrawing  the  pardon  offered  to  the  former,  in  which  case  no  part  of 
R's  statement  as  an  approver  could  be  utilised  against  himself  or 
against  any  one  with  whom  he  was  being  jointly  tried,  such  statement 
being  irrelevant  under  Section  24  of  the  Evidence  Act,  notwithstanding 
the  special  provision  of  clause  (2)  of  Section  339,  Criminal  Procedure 
Code.  To  enable  that  special  clause  to  operate  against  an  approver 
it  is  essential  that  the  provisions  of  the  law  dealing  with  the  tender  of 
pardon  to  an  accomplice  shonld  have  been  followed,  including  the 
provision  requiring  him  to  be  examined  as  a  witness  in  the  case. 

Unless  there  is  some  certainty  that  the  facts  of  a  crime  cannot 
otherwise  be  ascertained,  the  too  common  course  of  tiying  to  induce 
suspected  persons  to  bid  against  each  other  as  to  who  should  make  the 
fullest  disclosures  in  the  hope  of  obtaining  a  pardon  and  being  accepted 
as  approver  should  not  be  encouraged.  The  grant  of  a  pardon  is  a 
serious  step,  to  be  taken  only  on  ample  grounds  and  with  clear  recogni- 
tion of  the  risk  of  allowing  an  offender  to  escape  just  punishment  at  the 
expense  of  possibly  innocent  men  which  it  involves.  But,  where  the 
circumstances  justify  that  step,  the  withdrawal  of  the  pardon  is  an 
equally  serious  step,  the  necessity  for  which  cannot  ordinarily  be  deter- 
mined until  the  trial  has  been  completely  finished.  Ghulam  Muham- 
mad V.  Emperou  of  India    ..  ...         ...         ...         ...         ...         ...  4 

PASSENGER. 

Railway  Company — Passenger  6  Lijtjage — Person  sending  his  higgige 
by  a  friend — Penal  Code,  Section  415 — Affempt  to  defraud — Railwiy 
Act — Bye-laiv  imposing  penalty  for  endeavonring  In  evade  payment  of 
full  fare. 

See  JRailicay  Company    ...  ...  ...  ...  ...  ...  ...  25 

PENAL  CODE. 

Section  59. 

Sentence  of  trampoitaticn  in  lieu  ff  iwptitor.ment. 

See  Sentence,  No.  2        ...  ...  ...  ...  ...  ...  ,.,         31 

Section  62. 

Forfeiture  of  property. — The  sentence  of  forfeiture  of  property  i;hould 
not  be  inflicted  where  an  accused  does  not  possess  any  property  worth 
mentioning.  Forfeiture  in  such  cases  means  very  little  and  creates 
much  annoyance  and  trouble  to  both  accused's  family  and  Government 
officials  Avith  no  corresponding  benefit.  Before  passing  ordars  as  to 
forfeiture  of  property  the  position  and  means  of  accused  shonld  there- 
fore be  taken  into  consideration.     Jiwan  r.  Thr  KMPEnoK.         ...  ...         21 

Section  75. 

Sentence  aftei  previous  conviction  for  nmilar  offences — 

See  Sentence,  No.  1        ...  ...  ...  ...         ...         ...         ...  28 


INDEX  OP  CRIMINAL  CASES  REPORTED  IN  THIS  V0LUME3.  xy 

The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record," 


PENAL  CODK-conchl 
Section  168. 


No. 


Pvh/ir  servant  vnlaicfully  prafafjivg  in  tnide — Pt-nnl  Code,  Srcfion  168. 
— TIe/dj  that  londiiicf  money  on  iniei'est  dops  not,  nnionnt.  to  "nnlawfnlly 
cngsioinp:  in  trade  "  witliin  tho  meaninG^  of  Section  168  of  the  Ponal 
Code.     Crown  v.  Nrk  MniAMMAi)  ...  ..  ..         22 

Section  230. 

And  Section  235. —  Queen's  coin — Murshidahad  rupees  of  the  \9th  year 
of  Shah  A  lam— Possession  of  instrument  f '7'  purposes  ff  using  the  same 
for  rounterfeiting  coin.  —  Held,  that  inasmnch  as  the  Murshidahad  rupees 
of  the  19th  year  (Jaloos)  of  Shah  Alam  were  formerly  used  with  the 
sanction  of  the  Government,  of  British  India  for  the  time  bein^  as 
money,  such  rupees  are  under  Section  230,  Indian  Penal  Code,  Queen's 
coin,  and  the  conviction  under  the  second  pnit  of  Section  23.5  of  the 
Penal  Code  of  a  person  who  was  in  possession  of  eigfht  metal  dies  and 
intended  to  coin  imitations  of  such  rupees  was  right  and  proper. 
Baman  r.  Thk  Emperor  OF  India      ...         '  2 

Section  405. 

Criminal  misappropriution— Partner.— There  is  nothino-  in  law  fo 
exempt  a  partner  from  a  prosecution  for  a  criminal  breach  of  trust,  pro- 
vided  that  the  ingredients  of  the  offence  as  defined  in  Section  40.^)  of  fhe 
Pennl  Code  cun  be  made  out.     Karim  Bakhsii  v.  Haeibum-a       ...  10 

Section  425. 

Mischief — Bona  fide  claim  of  Ti.jht— Pislonest  inieution. 
See  Mischief,  No.  1         ...  .. 

Section   436. 

Mischief  dy  fire  loith  intent  lo  di^trry  a  human  dwelling. 

See  ^Mschief,  No.  2       ...  ...         ...  .,,  « 

PUBLIC  DOCUMENT. 

See  Evidence  Act,  Stction  6.5, 
PUBLIC  SERVANT. 

See  Penal  Code,  Sectim  168. 
PUNJAB  LAWS  ACT,  1872. 
Sec  HON  39  A. 

headman  and  wntchman  by  Hnl„  1!)  „f  t.lio  ,„|,.s  „„,l'„.  A,.(  V„r  1  "7' 
m  a  colLicIno  ami  n„|,  „„  i„<livid„„l  dnt.v  on  .™-l,    I„.ad,„„„  and  watV  w 

man,  an.l  thercforo  whoo  llio  ,.,™e,il,..d  i„l„,.,„a|,i, r  tl,.,  al-sono  oVa 

bad  oharn.M,,.,.  had  boo,.  .,Mv..n  by  (ho  villa,.,,  wa.rlunan,  tl.o  mbar^ 
dnr  ..onld  nd,  bo  pnmsbod  or  broaob  of  .,|,o  r,,!.,  ,„  „„■  ,h,  v  m»o4d 
by  hnv  hiid  licon  discbai'Kod,     0'iio\v.\  v.  Mnr.A  >i'"l'oseii 
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The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record.*' 


No. 


PUNJAB  MUNICIPAL  ACT,  1891. 
Section  169. 

Punjab  Municipal  Act ^  1891,  Section  169  — Convict! 07i  for  disobedience 
of  orders  of  Comomltee  under  Chapter  VI — *^  Continuing  breach" — The 
accused  having  been  convicted  under  Section  169  of  the  Punjab 
Municipal  Act  for  not  complying  with  a  notice  under  Section  95  were 
sentenced  to  a  fine  of  Rs.  5  each,  and  in  the  event  of  failure  to  remove 
the  building  within  a  week,  to  pay  an  additional  fine  of  two  annas  fi 
day,  for  every  day  after  the  week's  grace  on  which  the  order  to  remove 
the  building  was  not  complied  with. 

He/d,  that  the  order  as  to  the  payment  of  a  daily  fine,  after  the  date;;  ,,/  ■  - 
of  conviction,  for  failure  to  comply  with  the  order,  was  bad,  as  a  fine 
cannot  be  imposed  prospectively.  The  words  "  continuing  breach"  in 
Section  169  empower  a  Magistrate  to  impose  a  daily  fine  from  the  date 
mentioned  in  the  notice  issued  by  the  Committee  under  Section  95  np 
to  the  date  of  compliance  or  to  the  date  of  conviction,  whichever  may 
first  occur.     Crown  v.  Gurdttta      ...         ...         ...         ...         ...         ...  13 

Section  201. 

Recovery  of  Taxes,  e/c,  by  a  Committee  under  the  Act — Revision — Power 
of  Chief  Court  to  revise  an  o/der  passed  by  a  Magistrate  under  Section  201, 
Punjab  Municipal  Act— Criminal  Procedttre  Code,  1898,  Section  439. 
— Held,  that  arears  of  a  contract  of  Municipal  sewerage  do  not  come 
within  the  scope  of  Section  201  of  the  Punjab  Municipal  Act,  and  as 
such  are  not  recoverable  under  that  section. 

The  section  contemplates  the  realization  of  arrears  of  any  tax,  fee,  or 
any  other  money  claimable  by  a  Committee  under  that  Act  as  such  and 
does  not  include  the  arrears  which  are  claimable  under  a  simple  con- 
tract. 

Held  also,  that  under  Section  439  of  the  Criminal  Procedure  Code, 
the  Chief  Court  has  power  to  revise  an  order  passed  by  a  Magistrate 
granting  or  refusing  an  application  of  a  Committee  under  Section  201 
of  the  Punjab  Municipal  Act.  Din  Muhammad  v.  Municipal  Committee  of 
Amritsar         ,         ,         ...         23 

QUEEN'S  COIN. 

See  Penal  Code,  Section  230. 

R 

RAILWAY  COMPANY. 

Railway  Company — Passenger's  luggage — Person  sending  his  luggage 
by  a  friend — Cheating— Penal  Code,  Section  415  —  Attempt  to  defraud  — 
Railway  Act— Bye-laws  imposing  penally  for  endeavouring  to  evade  pay- 
ment (f  full  fare. — The  petitioner  was  charged  before  a  first  class 
Magistrate  with  an  offence  under  Section  417  of  the  Penal  Code,  in 
that  he  had  made  over  some  of  his  luggage  to  a  friend  for  conveyance 
by  rail.  That  charge  was  dismissed,  but  the  Magistrate  convicted 
him  of  attempting  to  defraud  the  Railway  Company  by  evading  a 
bye-law  imposing  a  penalty  in  that  he  had  endeavoured  to  evade  pay- 
ment of  charge  for  overweight,  holding  that  the  accused  intended  to 
travel  by  train  and  had  made  over  his  luggage  to  his  friend  in  order  to 
evade  iBuch  charge. 
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The  references  are  to  the  Nos,  given  to  the  cases  in  the  '*  Record. 


UAILWAY  COM? k^Y-coHcld. 

Heldy  that  the  conviction  was  bad.  Every  passenger  being  entitled 
to  the  convej'ance  of  a  certain  quantity  of  luggage,  and  in  the  absence  of 
a  rule  providing  for  the  conveyance  of  the  passenger's  own  personal  pi-o- 
perty  only,  the  servants  of  a  Railway  Company  not  being  competent 
to  enquire  into  the  ownership  of  luggage  which  passengers  take  with 
them  when  travelling.     Ckown  v.  Paras  Ram        ...         ...         ...         ...         21 

REGULATION  ]II  OF  1901. 

Soc  Fiofiizer  Crimes  Regulation  ...  ...  ...  ...  ...     8, J|t 

REVlSIOIs. 

1.  Under  Section  439  of  the  Code  of  Criminal  Procedure,  the  Chief 
Court  has  power  to  revise  an  order  passed  by  a  Magistrate  granting  or 
refusing  an  application  of  a  Committee  under  Section  201  of  the  Pun- 
jab Municipal  Act.     Uin  Muhammad  v.  Municipal  Committee  of  Amkitsar        21: 

2.  Sancn'on  to  prosecute — Dismissal  of  a  complaint  hy  a  third  person 
—  Initiation  ly  Court  — Revoca' ion  of  sanction  granted  hy  a  bislrict 
Magistrate  of  its  own  ^notion  hy  Sessions  Judge — Poicer  of  Chief  Court  to 
revise  the  orde^  of  the  Sessions  Judge  on  an  application  hy  a  third  person 
~  Ctiminal  I'rocpdwe  Code,  1898,  Sections  195 — 439 — The  petitioner 
applied  to  the  District  Magistrate  for  sanction  under  Section  195 
of  the  Code  of  Criminal  Procedure  for  the  prosecution  of  the  respondent 

-  for  giving  false  evidence.  The  District  Magistrate  rejected  this 
application,  but  of  its  own  motion  directed  the  prosecution  of  the 
respondent  for  giving  false  evidence  with  the  intention  of  evad- 
ing payment  of  income-tax.  this  order  was  set  aside  by  the  Court  of 
Session.  The  petitioner,  who  had  taken  i;o  action  against  the  order  of 
the  District  Magistrate  refusing  him  sanction,  applied  for  revision  of 
the  order  of  the  Sessions  Judge. 

Beid,  that  the  petitioner's  remedy  was  by  revision  of  the  order 
rejecting  his  application  for  sanction.  The  Chief  Court  as  a  Court  of 
Revision  will  not  act  under  Section  4o9  of  the  ("ode  on  the  initiative  of 
a  private  individual  wlierc  by  doing  so  it  would  allt>w  that  individual 
to  usurp  the  function  of  the  Magistrate  (-f  the  District  who  could,  if  so 
advised,  apply  for  revision.     Guemukh  Singh  v.  Naman ^;q 

s. 

SANCTION  TO  PROSECUTE. 

Sec  Revision,  No,  2        ...  ...  ...  ...  ,.,  _  ^^^         vjq 

SECURITY  FOR  GOOD  BEHAVIOUR. 

Security  for  good  hehaviour—  Discharge  of  person  called  upon—  Vower  of 
District  Magistrate  to  order  fnuhti  enquiry  —  Accused  person — Criminal 
Procedure  Code,  1898,  Sections  110  llV^andlM.  —  Ueld,  that  a  District 
Magistrate  is  competent  to  revise  the  proceedings  of  a  Magistrate 
subordinate  to  him  who,  under  Section  119  of  the  Ciiminal  Pioccduio 
Code,  has  discharged  a  person  called  upon  under  Section  110  to  furnish 
Hccurity  for  good  behaviour,  but  such  powers  should  be  exercised  spar- 
ingly and  with  great  caution  and  only  in  those  cases  where  further 
evidence  is  forthcoming  on  the  part  of  the  prosecution,  and  it  is 
undesirable  to  use  HHirh  puwei's  with  a  view  that  another  Magistrate 
should  hear  and  decide  the  matter  on  the  same  evidence. 
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SECURITY  FOR  GOOD  BEHAVIOUR-fo^^/(i. 


No. 


A  pciison  against  whom  proceedings  arc  taken  under  Section  110  of 
llie  Code  of  Criminal  Procedure  is  "  an  accused  person"  within  the? 
meaning  of  Section  437  of  the  Code.     Manna  v.  King-Emperor  ,,.         24 

2.  Criminal  Procedure  Code,  1898,  8ecbi(m\\Q— Security  for  good 
behaviour  from  habitual  offenders — Evidtnce — Fersonal  Jcnoicledge  of 
Magistrate — Froredure — Txemarks  respecting  luitnesscs-  Witnesses  not  to 
he  restrained  from  stating  their  real  opiuiona. — Held,  that  in  a  trial  under 
Section  110,  Criminal  Procedure  Code,  Magistrates  arc  not  competent 
to  base  their  orders  on  their  local  and  personal  knowledge  of  the  accused 
and  witnesses. 

It  is  a  fundamental  principle  in  the  administration  of  justice  tlrat  the 
accused  should  know  what  the  evidence  against  him  is,  and  that  he 
should  have  an  opportunity  of  testing  it  by  crosF-examination,  and  this 
principle  is  violated  where  the  Magistiate's  older  is  based  upon  knowl- 
edge locked  up  within  his  own  breast  and  not  [)laced  on  the  record. 

The  proper  procedure  where  it  is  important  to  utilise  the  personal 
knowledge  of  a  Magistrate  is  for  the  case  to  be  tried  by  another 
Magistrate,  and  for  the  Magistrate  with  the  personal  knowledge  to  give 
evidence  as  a  witness. 

The  right  of  Magistrates  to  make  disparaging  remarks  on  persons 
who  appear  or  are  named  in  tlie  coujse  of  a  trial  is  one  that  should  be 
exercised  with  great  reserve  and  moderation,  especially  where  the  person 
disparaged  has  had  little  o]'  no  opportunity  of  explaining  or  defending 
himself.  It  would  involve  a  great  danger  lo  the  administration  of 
justice  if  witnesses  were  restrained  from  stating  their  real  opinions  for 
fear  of  displeasing  the  Magistrate  before  whom  they  are  giving  evidence, 
and  great  caution  should  be  taken  to  avoid  producing  such  an  unfor- 
tunate result.     NuK  Din  Kada  v.  King-Empekor 27 

3.  Criminal  Procedure  Code,  1898,  Sections  107,  110,  bli  — Security 
for  good  behaviour — Execution  of  loud  under    Section    107  by   mistake — 

Forfeiture  of  such  bond  on  a  conviction  of  the  principal  for  on  offence 
under  Section  480,  Indian  Penal  Code. — Notice  having  issued  calling 
upon  A  to  show  cause  why  he  should  not  execute  a  bond  with  sureties 
for  his  good  behaviour,  an  order,  purporting  to  be  made  under  the 
authority  of  Section  110,  Criminal  Procedure  Code,  was  passed  in 
February  1902,  and  was  upheld  on  2nd  April  1902,  on  appeal  by  the 
District  Magistrate.  By  mistake  a  form  for  a  bond  under  Section  107 
was  substituted  for  the  form  under  Section  110,  and  was  duly  executed 
by  A  and  his  sureties.  On  the  27th  February  1903,  A  was  convicted  of 
having,  on  the  15th  November  1902,  cut  the  bank  of  a  canal  distributary 
which  watered  a  village  below  his  village  and  was  sentenced  under 
Section  430  of  the  Penal  Code,  to  rigorous  imprisonment  for  six  months, 
On  the  2nd  March  1903,  the  police  reported  that  ^'s  security  should  be 
forfeited,  whereupon  an  order  against  A  and  his  sureties  was  eventually 
passed  forfeiting  the  amount  mentioned  in  the  bond. 

Held,  that  the  bond  having  been  executed  under  a  mistake  and  with- 
out any  authority  or  order  for  a  bond  under  Section  107  lo  be  taken 
from  A  or  his  sureties,  the  order  forfeiting  the  security  was  bad  in  law 
and  must  be  set  ^side. 
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No. 


SECURITY  FOR  GOOD  BEHAVIOUR-co^ic/e^. 


Ihhl,  rt/.s ',  following  Qu^ en- Empress  v.  Man  MoJian  Lai,  that  when 
R,  forfeitnie  of  recognizance  bond  has  been  proved  before  a  Magistrate, 
it  is  not  iiicunibent  on  tlic  prosecution  to  prove  at  the  hearing  after  notice 
that  ihc  principal  had  been  properly  convicted.  Wadhawa  Singh  v. 
King-Kmi'euor 32 

SENTENCE. 

1.  Potbcr  of  District  MtKjidftites  with  respect  to  cnses  submitted  to 
them  under  Section  349,  Criminal  Procedure  Code,  to  inflict  severe  serdences. 

See  Criminal  Procedure  Code,  Section  349      ...  ...  ...         ...  12 

2.  Sentence — Sentence  after  previous  convictions  for  similar  offences — 
Ptnal  Codfi,  Section  75.— The  accused,  who  had  already  been  six  times 
convicted  of  similar  offences,  was  chari^ed,  under  Section  379,  Indian 
Penal  Code,  with  the  tlieft  of  a  pair  of  shoes.  The  Magistrate  found 
him  guilty  and  convicted  him  to  a  year's  rigorous  imprisonment  and 
thirty  stripes. 

Heldy  that  the  Magistrate  should  have  committed  the  prisoner  to  the 
Court  of  Sessions,  as  the  case  was  one  in  which  the  advisability  of  trans- 
porting him  for  life  should  have  been  carefully  considered.  In  such 
cases  too  much  importance  should  not  be  attached  to  the  value  of  the 
property  stolen  in  aAvarding  sentences,  the  important  question  to  con- 
sider is  the  intention  of  the  man  and  his  character  and  attitude  towards 
society.     Cuown  r.  NuR  Din  28 

3.  Sentence — Sentence  of  transportntion  in  lieu  of  imprisonment — Penal 
Code,  Sections  59,  395. — Held,  that  the  term  of  transportation  under 
Section  59  of  the  Penal  Code,  the  only  authority  for  passing  sentences 
of  transportation  for  a  peiiod  short  of  life,  may  not  exceed  the  term 
of  imprisonment  provided  by  law  for  the  offence  committed.  Arura  v. 
Emferor  31 

w. 

WITNESS. 

Riifht  of  Mafji<trate  fo  make  remarks  respecting  witnesses — Witnesses 
not  to  he  restrained  from  stating   their  real  opinions. 

See  Security  for  good  behaviour.  No.  2  ...  ...  ...  ...         27 


(l\]ut  Ciuirt  oi  iljc  ^Punjab. 

CEIMINAL  JUDGMENTS. 


No.  1. 
Before  Mr.  Justice  Ucid  and  Mr.  Justice  Kensington. 

BAM  xkN,— APPELLANT,  \ 

Versus  ^  Appellate  Side. 

THE  EMPEROll  OF  INDIA —RESPOJS^DEKT.  ) 

Criminal  Appeal  No.  247  of  1902. 

I'enal  Code,  Sections  230,  235 — Queeii's  coin — Murshiduhad  rupees  of 
the  Idth  year  of  Shah  Alain— PvSseS!<ion  of  instrmnerit  for  fiirpcse  of  usiiuj 
the  same  for  counterfeiting  coin. 

Htld,  that  inasmuch  as  the  Murshidabad  rupees  of  the  19th  year 
(Jaloos)  of  Shah  Alain  were  formerly  used  with  the  sanction  of  the 
Government  of  lUiti^h  India  for  the  time  being  as  money,  such  rupees 
are  under  Section  2.30,  Indian  Penal  Code,  Queen's  coin,  and  the  conviction 
under  the  second  part  of  Section  235  of  the  Penal  Code  of  a  person  -vvho 
was  in  possession  of  eight  metal  dies  and  intended  to  coin  imitations  of 
sucli  rupees  ■was  right  and  proper. 

Appeal  from  the  order  of  Major  G.  G.  BeaJon^  Sessions  Judge, 
Jidlundur  Division^  dated  I6th  May  1902. 

Grey  and  O'Gorman,  for  appellant. 

Turner,  Government  Advocate,  for  respondent. 

The  facts  of  the   case  are  sufficiently  given  in   the  judgment 
of  the  Court  delivered  by — 

Kensington,  J. — The  appellant,  Baman,  has  been  convicted  'Srd  Nov.  1902. 
under  the  second  part  of  Section  235,  Indian  Penal  Code,  of  being 
in  possession  of  eight  metal  dies  intended  for  the  counterfeiting 
of  Queen's  coin,  namely,  Murshidabad  rupees,  dated  the  19th  year 
of  {Shah  Alam.  The  contention  of  the  Crown  is  that  these  rupees 
stand  on  the  same  footing  as  FarrukJud^ad  ru})ees  under  illustra- 
tion (r)  which  was  added  io  f^ootion  2;^)0,  Indian  J'cnal  Codt\  by 
AetVroflR90. 

The  appellant  admits  that  the   dies   which    wore  seized    iu 
the  post  in  May  1901  belong  to  him,   and  that  his  intention   was 
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to  coin  imitation  MursMdabad  rupees  from  them  in  silver.  His 
(iefenc3  is  that  ho  Nvas  nnawaro  tliat  he  ^Yas  infringing  the  law  by 
doing  so. 

Before  doah'iig  witli  tliis  plea  two  technical  pleas  raised  for 
the  first  time  in  the  appeal  may  be  disposed  of.  The  first  is  that 
the  Sessions  Judge  had  no  authority  to  convict  in  the  face  of  his 
previous  order  of  the  17th  December  1901,  but  after  examining 
the  previous  record  wo  do  not  find  that  there  was  any  irregularity 
or  iilegility  in  the  procedure,  and  we  understand  that  the  learned 
cjunsel  for  the  appellant  now  gives  up  his  contention  on  the 
point. 

The  second  plea,  covering  the  4th  and  5th  grounds  of  ap- 
peal, is  explaiued  as  meaning  that  so  far  as  Section  235,  Indian 
Penal  Code,  is  concerned,  there  is  a  flaw  in  the  amending  Act  YI 
of  1896.  The  contention  is  that  the  word  "  Queen's  coin"  in  the 
second  part  of  Section  235  must  be  taken  as  included  in  the  word 
coin  in  the  first  part;,  and  that  as  the  definition  of  coin  in  Section 
230  has  not  been  amended  to  cover  cases  of  this  kind  the  convic- 
tion ander  Section  235  cannot  stand.  We  do  not  think  that  this 
very  subtle  construction  of  Sections  230  and  235  can  be  support- 
ed, or  that  any  amendment  of  the  latter  section  was  required  to 
carry  out  the  intention  of  Act  VI  of  1896.  The  effect  of  the 
second  part  of  Section  235  is  to  substitute  Queen's  coin  for  the 
word  coin  in  the  first  part,  and  we  are  unable  to  allow  that  the 
one  must  be  included  in  the  other.     We  reject  this  plea. 

There  remains  the  question  whether  any  offence  has  been 
committed  where  the  avowed  intention  is  to  counterfeit  Miirshidabad 
rupees,  seeing  that  Section  230  makes  no  mention  of  these  coins,  and 
that  so  far  as  can  be  ascertained  theframers  of  Act  YI  of  1896  did 
not  contemplate  action  in  respect  of  any  coins  other  than  Far- 
riMahad  rupees. 

After  considering  the  circnra stances  under  which  the  Act 
v/as  passed,  we  think  it  clear  that  its  framers  were  not  as  a  fact 
aware  that  the  East  India  Company  coined  rupees  in  the  name 
of  Shah  Alam  other  than  those  bearing  the  mint  title  of  Bar- 
ruhliahad.  It  was  not,  however,  to  be  expected  that  the  fj-amers 
of  the  Act  should  necessarily  be  acquainted  with  the  tangled 
history  of  numismatics  during  Shah  Alam's  reign,  and  the  form 
in  which  the  amendment  of  Section  230  was  drawn,  with  the 
Farriikhahai  rupee  specially  mentioned  by  way  of  illustration 
only  admits  of  application  of  that  section  to  rupees  of  other  mint 
titles  coming  under  the  same  description. 
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Tlio  aufchoi'jties  Avliieh  wo  Ijavc  been  able  to  consult  are  not 
unanimous  as  to  the  precise  circumstances  of  the  Company's 
coinages  of  rnpeos  in  the"  name  of  Sliab  Alam.  ^Ir.  Rodg-ers 
(page  115  of  hi?;  Treatise  on  coin  collecting*  in  Northern  India) 
states  that  luillious  of  lupocswere  so  struck  Ijearing  the  mint 
titles  of  Murshidabad,  Benares,  Farraklnibad  and  Surat,  though 
tlie  real  mints  wore  Calcutta  and  Bomba}'.  Mr.  Stanley  Lane- 
Poole's  introduction  to  the  catalogue  of  coins  of  the  IMoghnl 
Emperors  in  the  British  ^lusoum,  pages  lOS  to  ll:j  (1892  Edition) 
and  elsewhere,  gives  a  somewhat  different  account  of  the  matter, 
but  we  need  not  enter  into  the  imnutire  of  the  question  from  the 
coin  collector's  point  of  view.  Both  make  it  quite  clear  that  side 
by  side  with  the  native  mint  coinages  of  Shah  Alam  bearino'  the 
names  of  Farrukhabad,  i\[urshidabad  and  other  places  there 
were  Company's  issues  bearing  (nominally  or  otherwise)  the  names 
of  the  same  two  or  more  mint  places. 

The  Murshidabad  rupees  so  coined  were  given  a  conventional 
date  of  tlie  19th  and  the  Farrukhabad  rupees  of  the  45th  year  of 
the  reig'n,  and  examination  of  the  specimen  coins  and  descriptions 
given  in  the  coin  catalogues  of  the  British  and  Indian  Museums 
shows  that  there  are  certain  differences  in  the  inscriptions  as  well 
as  in  the  workmanship  of  these  Company's  coins  by  which  they 
can  be  readily  distinguished,  from  native  issues  of  Shah  Alam's 
reign  bearing  the'same  dates  and  mint  titles. 

The  dies  seized  are  clearly  intended  for  imitations  of  the 
Company's  issue  of  Murshidabad  rupees.  We  must  hold  therefore 
that  they  were  to  bo  used  for  counterfeiting  Queen's  coin,  having 
regard  to  the  admissions  made  by  appellant  himself  and  to  the 
dctinition  of  counterfeit  in  Section  28,  Indian  Penal  Code.  Wo 
accordingly  uphold  tlie  conviction. 

As  regards  sentence  there  is  nuich  to  be  said  for  the  appel- 
lant. His  offence  has  onl}'-  come  within  the  purview  of  the  law 
since  1896  and  his  belief  that  Murshidabad  rupees  of  tlie  kind 
could  even  now  be  imitated  without  infringing  the  law  appears 
to  be  generally  prevalent.  We  are  satisfied  from  certain  coi)ies 
produced  that  District  and  other  Magistrates  in  Amritsar,  Cawn- 
pore,  Faizabad  and  Lucknow  at  any  rate  have  as  lately  as  1901 
given  instruction  that  the  manufacture  or  sale  of  Murshidabad 
rupees  of  the  kind  is  not  ill(\gal.  Wv  liiid  that  these  insti'uctions 
are  based  on  a  misapprehension,  but  where  the  misappreluMision 
exists  in  the  minds  of  experienced  officials  an  uneducated  man  like 
the  appellant  may  fairly  plead  ignorance  of  the  Jaw  as  an  excuse. 
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Wc  consider  ilic  scuteuce  of  tlireo  years'  imprisonment  award- 
ed by  the  Sessions  Judge  to  be  altogether  excessive,  and  considering 
that  this  is  the  first  case  of  the  kind,  so  far  as  we  are  aware,  a 
nominal  sentence  -would  have  been  sufficient  to  secure  the  object 
of  the  prosecution.  One  way  and  another  the  appellant  has  been 
ab)ut  nine-  months  in  custody  over  the  case  either  pending  trial 
or  as  a  convict,  some  four  months  of  the  time  being  in  the  latter 
capacity.  We  think  that  even  that  period  w\as  excessive,  but 
need  not  now  order  a  nominal  reduction  The  appeal  is  accord- 
ingly accepted  to  that  extent,  the  conviction  being  upheld,  but 
the  sentence  reduced  to  the  period  of  imprisonment  already 
undergone,  and  the  appellant  is  discharged  from  the  bail  to 
Avhich  he  was  admitted  in  this  Court. 

The  eight  dies  produced  will  be  conliscated,  but  so  much  of 
the  coins  and  other  exhibits  in  the  case  as  have  been  taken  from 
the  appellant  should  be  returned  to  him.  The  record  does  not 
show  us  exactly  which  of  these  articles  were  obtained  from  him, 
or  for  what  purpose  some  of  them  (such  as  certain  British  and 
Mexican  dollars)  were  impounded.  It  is  not  alleged  b}'  the 
learned  Government  Advocate  that  an  offence  was  committed  in 
respect  of  any  of  these  exhibits  except  the  dies. 


No.  2. 

Before  Mr.  Justice  Anderson. 
MURA.D  AND  OTHERS,— PETITIONERS. 
Rrvisiox  Side.    {  Versus 

THE  EMPEROR,-RESPONDENT, 

Criminal  Revision  ISTo.  65 i  of  1902. 
Criininc.l  Procedure   Code,    189S,  Sections    1S•^-1S7  —  P uhlic  nuisance — 
Obstruction    in    a  public     chinnel  — Dispute   as  to  right   to   close  a  certain 
passage —  Bona  fide  question  of  title. 

In  a  ease  whera  the  dispute  was  between  the  proprietors  of  two 
villnges  about  the  removal  of  a  band  recently  constrncted  by  the  peti- 
tioners within  the  boundaries  of  their  own  Ijuidsf,  Avhich  had  Ihe  effect 
of  preventing  the  water  flowing  through  a  j^^^^t)!' hackwater  of  the  river 
Chenab  from  going  onto  the  lands  of  the  respondent's  village,  and  where 
there  was,  cvidenil^',  a  dispute  as  to  petitioner's  right  to  close  the  passage 
and  a  &o«d^de  assertion  on  their  part  in  which  the  general  public  was 
not  at  all  concerned,  nor  in  the  result  of  the  dispute  held,  that  the 
Magistrate  had  no  jurisdictioa  to  proceed  under  Section  133  of  the 
Criminal  Procedure  Code.  In  proceedings  under  that  section  to  compel 
the  removal  of  an  unlawful  obstruction  it  is  necessary  for  a  Magistrate  to 
determine   whether   the  denial  of  the  public  character  of  the    propetty, 
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obstrnction  of  Avluch  has  been  alleged  is  a  h ort A  fule  ohlection  or  not,  and 
nnloss  bo  holds  the  objection  to  be  not  bond  fide,  the  matter  should  be  left 
to  the  determination  of  the  Civil  Court. 

Luchhec  yarain  Bdiierjce  v.  Bam  Kumar  Miolcerjee  {^),  Queen-E77ipress 
y.BisscssurSahu  {^),In  re  Maharana  Shri  Jaswatsangji  Fatesingji  ('),  Hari 
Mohxin  Thalcur  v.  Rissen  Siindari  (4)^  The  Empress  v.  Prcm  Singh  (J^)  and 
Kailash  Chnnder  Sen  v.  Ram  Lai  Mitra  (^)  referred  to. 

Petition   for    revision   of  the   order   of     Khan    Bahadur    Nawab 

Muhammad  Afzal  Khan,  District  Magistrate,  Jhang,  dated  2nd 

June  1902. 

Shah  Nawaz,  for  petitioners. 

Lai  Chand,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Andesson,  J. — An  order  has  been  passed,  apparently  under  29th  Sept.  1902. 
Section  137,  Criminal  Procedure  Code,  directing  certain  persons, 
iiAabitants  of  mama  Budwanain,  Jhang  District,  to  remove  a 
baiii  recently  constructed  by  them  within  the  boundaries  of  their 
own  land,  which  has  the  effect  of  preventing  the  water,  which 
flows  through  a  phat  or  backwater  of  the  C hen ab,  from  going 
on  to  the   land   of  Kakkawala. 

The  Magistrate,  who  decided  the  case,  was  of  opinion  that 
this  phat  was  a  common  and  natural  one,  but  it  is  not  quite 
apparent  whether  he  had  any  idea  of  laying  down  that  it  was 
a  public  river,  the  obstruction  of  which  could  be  regarded  as 
affecting  the  public  generally,  as  distinguished  from  riparian 
owners. 

The  District  Magistrate,  before  whom  the  case  afterwards 
went,  although  he  seemed  disposed  to  think  that  the  persons  who 
first  receive  the  flow  of  natural  water  on  their  lands  had  the 
right  to  secure  a  sufficient  supply  for  their  own  use,  declined 
to  forward  the  case  for  revision  on  the  ground  that  the  complain- 
ant had,  probably,  acquired  a  right  of  easement. 

Stress  is  laid  on  this  point  in  the  application  before  this 
Court  in  support  of  the  argument  that  the  local  Magistrates 
have  throughout  failed  to  discriminate  between  a  public 
nuisance  and  the  infringement  of  a  private  right,  which  might 
afford  cause  of  action  for  a  civil  suit. 

It  appears  that,  previous  to  the  opening  of  the  Chenab  Canal, 
neither  of  the  payties  concerned  found  much  difticulty  in  obtaining 

(')  I.  L.  R.,  XV  Calc,  664.  (♦)  I.  L.  /?.,  X[  Ca/c,  52. 

r-)  I.  L.  R.,  XVII  Gale.,  5G2.         (»)  G  P.  R.,  1887,  Cr. 

(3)  I.  L.  U.,  XXH  Bom.,  988.        (")  I.  L.  R.,  XXVI  Calc,  8G9. 
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RufTicicnt  Avatcr  to  moisten  their  lands  from  the  river  but, 
as  the  water  level  on  the  lower  Chenab  has  fallen  considerably, 
inlets,  which  formerly  supplied  a  good  deal  of  water  to  the 
adjacent  sailaha  lands,  now  supply  less  and,  as  invariably  occurs, 
the  persons  whose  land  lies  farther  down  the  course  of  the  river 
have  to  seek  for  a  head  to  any  inundation  canal  running  through 
their  land  higher  up  the  course.  This  is  exactly  what  has  happen- 
ed here.  The  Wakefieldwah  made  in  the  time  of  the  second 
Settlement,  w4iich  supplied  Kakkawal  and  other  villages,  ceased 
to  run  and,  if  a  head  could  have  been  opened  higher  up  the 
river,  more  water  would  have  come  to  it.  Till  petitioners 
made  the  hand  in  their  own  land  a  certain  amount  of  water 
flowed  on  towards  Wakefieldwah  and,  until  recently  no  dispute 
occurred,  but  when  the  petitioners,  taking  advantage  of  their 
230sition,   stopped   this  flow,  a  grievance  arose. 

It  is  contended  for  respondents  that,  because  the  ^vater  now 
diverted  used  to  go  on  through  the  Wakefieldwah  to  Kakkawal 
and  other  villages,  the  phat  should  be  regarded  as  a  public  river, 
and  it  is  also  contended  that  petitioners  are  not  setting  up  a 
bond  fide  claim  of  title  to  the  land  or  water  of  the  phat.  LitckJiee 
Naraiti  BanerjeeY.  Ham  Kumar  Muharjee  (')  and  Qiwen-Empress 
V.  Uissessur  Sahu  (^),  are  relied  on  as  authorities  for  holding  that 
when  there  is  no  bond  fide  claim  of  title  involved  in  a  dispute 
of  this  sort  the  Magistrate  may  pass  an  order  under  Sections  133 
and  137,  Criminal  Procedure  Code. 

I  do  not  think  this  argument  gets  over  the  difficulty  that  an 
order  of  this  sort  can  be  passed  only  when  an  unlawful  obstruction 
of  a  public  use  is  made.  In  re  Maharana  Shri  Jasivatsangji 
Fatesingji  (^)  is  a  case  much  in  point.  In  it  a  dispute  arose 
between  the  proprietors  of  two  ialuqdari  villages  situate  on 
the  banks  of  a  river  (not  very  dissimilar  to  this  phat  of  the 
Chenab,  for  it  is  remarked  at  page  992  that  it  was  finally 
absorbed  into  the  soil  of  the  respective  villages)  about  the  diversion 
of  the  course  of  the  river  by  means  of  a  dam  and  trench  made 
by  one  of  them  in  the  current  of  the  river,  each  taluqdar  claim- 
ing the  river  as  his  own  private  property.  It  was  held  that, 
assuming  the  w^ater  in  question  to  come  under  the  definition  of 
a  river,  no  user  by  the  public,  actual  or  possible,  had  been  proved  : 
that  a  public  river  would  be  one  that  was  subjected  by  law  to 
a  kind  of  servitude  in  favour  of  all  members  of  the  State,  and 
that  under  the  circumstances    the  Magistrate  had  no  jurisdiction 


(1)  I.  L   R.,  XV  Calc,  564.  (")  /.  L.  B.,  XV  J I  Calc,  50^. 
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to  interfere  under  Section  133  of  the  Oriminal  Procedure  Code. 
In  the  present  case  I  think  the  evidence  of  user  quite  in- 
suflQcient. 

In  Ilari  Mohan  Thakur  v  Kisbcn  Sundari  (i),  where  the 
right  to  restrain  another  from  exercising  ordinary  proprietary 
rights  over  his  own  land  by  refraining  from  catting  a  hand 
which  had  the  effect  of  giving  a  liberal  supply  of  water  to  their 
land,  it  was  held  that  the  burden  of  proving  such  right  lay  on 
tlie  party  alleging  it,  and  that  care  would  have  had  to  be 
exercised  before  issuing  an  order  under  Section  147  of  the 
Criminal  Procedure  Code. 

The  Empress  v.  Freni  Singh  (~),  and  Kaihsh  Chunder  Sen  v. 
Ram  Lai  Mittra  (^),  as  well  as  the  two  rulings  qnoted  by  the 
respondent's  pleader,  all  discuss  the  question  of  the  necessity 
for  the  Magistrate  to  determine  whether  the  denial  of  the  public 
character  of  the  property,  obstruction  of  which  has  been  alleged, 
is  a  bond  fide  objection  or  not  and,  unless  he  holds  the  objection 
to  bo  not  bond  fide^  the  matter  should  be  left  to  the  determination 
of  the  Civil  Court. 

In  the  present  proceedings  there  is  no  such  i^reliminary 
finding.  A  case  brought  against  present  petitioners  under 
Section  430,  Indian  Penal  Code,  Avas  dismissed  on  the  ground 
that  their  action  in  raising  the  hand  was  not  mala  fide,  or  with 
the  intention  of  injuring  the  proprietors  of  Kakkawal,  but  merely 
for  their  own  benefit.  The  District  Magistrate  seems  also  to  have 
taken  this  view,  but  he  did  not,  a})parently,  realize  that  tlie  juris- 
diction of  the  Criminal  Courts  might  be  ousted  by  the  Civil 
Courts  in  a  question  of  private  as  distinguished  from  public 
nuisance. 

I  consider  with  reference  to  the  Aveight  of  authority  adduced, 
this  case  was  not  one  in  which  the  provisions  of  Section  I'So^ 
Criminal  Procedure  Code,  could  bo  api)lied.  Jt  is  alleged  that 
no  conditional  order  wa::!  duly  passed  and  served  on  tiie  present 
petitioners.  If  this  defect  exist,  it  might,  {)erhaps,  have  been  got 
over  as  theio  can  bo  no  doubt  tliat  petitioners  knew  very  well 
to  what  the  proceedings  were  directed.  •  IJut,  as  there  is, 
evidently,  a  dispute  as  to  petitioner's  right  to  close  the  passage 
and  a  bond  fide  assertion  of  title  on  their  part  and,  as  the  general 
public  is  not  at  all  concerned  in  the  result  of  the  dispute,  the 
mattter  cannot   bo   disposed   of  as   has   boon   attempted   by  tho 
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present  order,  wliich,  if  allowed  to  stand,  miglit  bar  tlie  jurisdic- 
tion of  the  Civil  Court  under  clause  (2)  of  the  section.  This  in 
itself  shows  how  cautious  the  Criminal  Courts  ought  to  be  in 
applying  Section  133  of  the  Criminal  Procedure  Code, 

The  order  of  the  Magistrate  complained  of  is  accordingly 
revised  and  set  aside. 

Application  alloiced. 

No.  a 

Before  Mr.  Justice  Harris. 

AMIR  KHAN,— PETITIONER, 

Revision  Side,   i  Versus 

THE    EMPEROR— RESPONDENT. 

Criminal  Revision  No.  39  of  1902. 

Criminal  Procedure  Code,  1898,  Sections  350,  537 — Conviction  hij  Magis- 
trate on  evidence  recorded  by  his  predecessor — Omission  to  ascertain  ivhether 
in  accordance  with  the  proviso  to  Section  350  a  rehearing  ivas  demanded — 
Irregularity. 

Although  a  refusal  on  demand  under  Section  350  (a)  to  rehear 
evidence  amounts  to  disobedience  to  an  express  provision  as  to  a  mode  of 
trial  which  is  not  a  mere  irregularity  and  is  nob  curable  by  Section  537, 
yet  in  a  case  where  there  was  no  demand  or  refusal  but  only  an  omission 
to  enquire  from  the  accused  whether  he  wished  to  exercise  the  right 
reserved  by  proviso  (a)  to  Section  350,  held,  that  as  the  accused  had  not 
been  materially  prejudiced  or  a  failure  of  justice  occasioned  the  omis- 
sion was  an  irregularity  curable  by  Section  537  of  the  Criminal  Procedure 
Code. 

Kesra  Ram  V.  The  Empresa  {^)f  Sahrahm'xnia  Ayyary.  King-Emperor  {-), 
and  Gomer  Sirda  v.  Queen-Empress  (3),  referred  to. 

Fetition  for  revision  of  the   order  of  W.    Ohevis,  llJsqttire,  Sessions 
Jiidgey  Ferozefore  Division,  dated  2Srd  December  1901. 

Beechey,  for  petitioner. 

Government  Advocate,  for  resjsondent. 

The  judgment   of  the  learned  Judge  was  as  follows  :  — 
4ith  April  1902.  Hauris,  J. — This  is  an  application  for   revision  of    the  order 

of  the  Sessions  Judge,  Ferozspore  Division,  affirming  the  order 
of  Mr.  Millar,  District  Magistrate,  Ferozepore,  dated  the  29tli 
October  1931,  convicting  Amir  Khan,  petitioner,  under  Section 
409,  Indian  Penal  Code,  and  sentencing  him  to  four  years'  rigorous 
imprisonment,  including  thi^ee  months'    solitary   confinement     and 

OGP.  R.,  1884,  Cr.  ('')  I.  L.  B.,  XXV  il/ad.,  61. 
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to  pay  a  fiuo  of  Rr.  6^0  or  in    default  of  fine   to  suffer  a   further 
term  of  six  months'  rigorous  imprisonment. 

The  trial  was,  Avitli  the  exception  of  judgment,  concluded 
before  Mr.  Yewdall,  the  predecessor  of  Mr.  Millar,  on  the  18th 
October  1901,  but  Mr.  Yewdall,  apparently  though  not  certainly, 
after  making  over  charge  drew  up  a  memoradum  in  the  form  of, 
and  headed  as  a  judgment  giving  reasons,  inter  a/^a,  for  finding 
Amir  Khan  guilty,  and  suggesting  the  sentence  afterwards 
inflicted  by  his  successor  Mr.  Millar.  Mr.  Millar  appears  to  l\ave 
perused  the  record  for  he  expressed  agreement  with  what  his 
predecessor  had  written,  but  it  seems  that  he  did  not  call  up  the 
accused  in  order  to  ascertain  whether  in  accordance  with  the 
proviso  to  Section  350,  Criminal  Procedure  Code,  a  rehearing  was 
demanded,  and  he  proceeded  to  judgment  holding  that  the  accused 
would  not  be  prejudiced  in  any  way,  and  convicted  and  sentenced 
Amir  Khan,  amongst  otliers,  as  above  mentioned. 

The  Sessions  Judge  held  on  appeal  that  Amir  Khan  had  not 
been  prejudiced  by  the  defect  in  procedure  nor  had  any  failure 
of  justice  arisen  therefrom,  and  on  the  authority  of  Kesra  Bam  v. 
The  Empress  (^)  he  considered  that  defect  to  be  an  irregularity 
curable  by  the  force  of  Section  537,  Criminal  Procedure  Code. 

It  is  urged  by  counsel  for  petitioner  that  the  omission  by 
Mr.  Millar  to  give  an  opportunity  for  a  demand  that  the  evidence 
should  be  reheard  such  as  is  provided  for  by  Section  350  (a), 
Criminal  Procedure  Code,  materially  prejudiced  the  petitioner 
and  the  terms  of  that  section  being  imperative,  the  omission  was 
no  mere  irregularity  but  an  illegality  not  curable  by  Section  537, 
Criminal  Procedure  Code,  and  the  Privy  Council  ruling  reported 
in  Subrahmania  Ayyar  v.  Kmg-Emperor  ('■')  is  cited  in  support 
of  the  contention. 

The  Privy  Council  ruling  is  not  directly  in  point,  being  a  caso 
in  which  forty-one  aots  extending  over  a  period  of  two  years  were 
charged  in  contravention  of  Section  234,  Criminal  Procedure  Code, 
their  Lordships  holding  that  such  procedure  clearly  prejudiced 
the  accused,  and  tliat  "such  a  phrase  as  irregularity  is  not 
"  appropriate  to  the  illegality  of  trying  an  accused  person  for 
"  many  offences  at  the  same  time  and  those  offences  being  S]nx3ad 
"  over  a  longer  period  than  by  law  could  have  joined  together  iu 
"one  indictment."  It  was  laid  down  that  the  disobedience  to 
an  express  provision  as  to  a  modo  of  trial  is  not  a  mcro  irregu- 
larity.    It  would  seem  that  a  refusal  on   demand   uudor   Section 
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350  (a)  to  rehear  evidence  would  amount  to  sucli  disobedience, 
and  would  not  be  curable  by  Section  537  ;  and  it  was  so  lield  by  one 
oi  the  Jadges  in  Goiner  Sidav.  Queen-Emrpress  {^).  But  in  the 
present  case  there  was  no  refusal  but  an  omission  to  enquire  from 
the  accused  and  so  there  was  an  absence  of  demand.  Under  those 
circumstances  the  question  to  be  decided  is  that  which  is  indicated 
by  Section  350  (6)  and  which  determines  whether  the  omission 
is  one  curable  by  Section  537,  viz.,  whether  the  accused  has  been 
materially  prejudiced  or  a  failure  of  justice  has  been  occasioned 
by  such  omission.  For  the  above  reasons  I  agree  with  the 
learned  Judges  in  Kesra  Bam  v.  'fhe  Empress  {'^),  a  case 
almost  precisely  similar  to  the  present,  that  if  the  accused  was 
not  prejudiced  Section  537  cures  the  defect 

I  cannot  see  how  the  petitioner  was  prejudiced.  Mr.  Millar 
agreed  with  the  view  of  his  predecessor  who  had  heard  all  the 
evidence  and  written  what  would  have  been  but  for  the  fact  thab 
he  had  just  made  over  charge  a  complete  judgment  and  sentence. 
I  therefore  refuse  to  interfere  on  the  point  of  law. 

There  appears  no  reason  whatever  to  revise  on  the  facts. 
There  Avas  ample  evidence  to  sustain  the  conviction  if  believed, 
and  the  evidence  has  been  weighed  and  believed  by  two  Courts. 
There  are  no  apparent  reasons  for  disbelieving  it.  I  do  not  con- 
sider the  sentence  too  severe.  Petitioner  was  in  a  position  of 
considerable  trust  as  a  public  servant  and  he  abused  that  trust. 
The  fine  inflicted  was  heavy  but  appropriate.  I  dismiss  the 
petition. 

Application  dismissed. 
(1)  I.  L,  B.,  XKV  Calc,  863.         (-)  6  P.  R.,  1884*,  Cr. 
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No.  4. 

Before  Mr.  Justice  Raid  and  Mr.  Justice  Kensington, 

GHULA.M  MUHAMMAD,— APPELLANT, 

Versus 

THE  CROWN,— RESPONDENT, 

Criminal  Appeal  No.  379  of  1902.* 

Criminal  Procedure  Code,  1898,  Sections  337,  339— Pardon— Tender  of 
2>urdon  to  accompl-ce—Paidon  tcithdraun  before  the  case  ivas  committed  to 
the  Court  of  Sessions — Effect  of  such  withdrawal  at  that  stage — Admissibility 
of  statement  made  as  an  approver  after  ivithdraioal  of  pardon  — Confession 
caused  by  promise  irrelevant  in  "criminal  proceedings— Evidence  Act^  1872, 
Section  24 — Observations  as  to  the  granting  and  w'lthdravcing  of  pardon. 

Both  B  and  G  were  suspected  of  being  parties  to  a  murder. 
The  District  Magistrate  tendered  a  pardou  to  B.  When  the  case  came 
before  the  Committing  Magistrate  B  retracted  his  statement  absolutely, 
whereupon  the  District  Magistrate  withdreAV  the  pardon  offered  to 
him  at  once,  without  waiting  for  the  completion  of  the  trial,  and  both  the 
accused  were  committed  to  the  Court  of  Session.  The  Sessions  Judge 
used  B's  incriminating  statement,  made  as  an  approver  against  him 
alone,  but  used  bis  first  confession  implicating  himself  as  well  as  G, 
which  had  been  made  in  the  hope  of  obtaining  a  pardon  against  both 
the  accused,  and  convicted  them  both  of  the  offence  of  wilful  murder. 

Held,  that  the  above  procedure  was  quite  irregular.  The  authorities  had 
two  courses  open  to  them,  either  to  proceed  with  the  trial  as  against  G 
alone  on  such  independent  evidence  as  there  might  be,  leaving  B  to 
reconsider  his  position  when  examined  as  a  witness  in  the  Sessions  Court 
under  clause  (2)  of  Section  337,  Criminal  Procedure  Code,  and  thereafter 
if  so  advised  proceeding  against  him  under  Section  339  if  he  persisted  in 
denying  the  statement  formerly  made  by  him  as  an  approver  or  to 
commence,  dc  novo,  the  trial  of  both  B  and  G  jointly,  after  withdrawing 
the  pardon  offered  to  the  former,  in  which  case  no  part  of  B's  statement 
as  an  approver  could  be  utilised  against  himself  or  against  any  one  with 
whom  he  was  being  jointly  tried,  bach  statement  being  irrelevant  under 
Section  2-1)  of  the  Evidence  Act,  notwithstanding  the  special  provision  of 
clause  (2)  of  Section  339,  Criminal  Procedure  Code.  To  enable  that  special 
clause  to  operate  against  an  approver  it  is  essential  that  the  provisions  of 
the  law  dealing  with  the  tender  of  pardon  to  an  accomplice  should  have 
been  followed,  including  the  provision  requiring  him  to  bo  examined  as 
a  witness  in  the  case. 

Unless  there  is  some  certainty  that  the  facts  of  a  crime  cannot 
otherwise  bo  ascertained  the  too  common  course  of  trying  to  induce 
suspected  persons  to  bid  against  each  other  as  to  who  should  make  the 
fullest  disclosures  in  the  hope  of  obtaining  a  pardon  and  being  accepted  a» 

*  Note. — Criminal  Appeal  No.  404  of  1902  \Ya3  also  disposed  of  by  the 
judgment  in  this  case. 
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approver  should  not  be  encouraged.  The  grant  of  a  pardon  is  a  serious 
step,  to  be  taken  only  on  ample  grounds  and  with  clear  recognition  of  the 
risk  of  allowing  an  offender  to  escape  just  punishment  at  the  expense  of 
possibly  innocent  men  which  ir,  involves.  But,  where  the  circumstances 
justify  that  step,  the  withdrawal  of  the  pardon  is  an  equally  eerious  step, 
the  necessity  for  which  cannot  ordinarily  be  determined  until  the  trial  has 
been  completely  finished. 

Queen-Empress  V.  Bhan  {^),  Queen -Eir.j^re^s  v.  Brij  Narain  Man  (2)^ 
Queen-Empress  y.  Mihun  Singh  C),  and  Unrgulal  v.  Empbror  of  India  (*), 
cited. 

Ap2:>eal  from  the  oxler  of  Khun  Bahadur  Mauld  Inam  All,  Sessions 
Judge,  Muvltan  Division,  dated  ItJi  August  1902. 

tJmar  Bakhsh,  for  appellant. 

Petman,  Assistant  I^egal  Remembrancer,  for  respondent. 

The  judgment  of  the  Court  (so  far  as  it  is  material  for  the 
purposes  of  this  report)  was  delivered  by:  — 

3rd  2^(W.  1902.  Kensington,  J.— This  case  is  before  us    on    separate  appeals, 

No.  379  by  Ghulam  Muhammad  and  404  by  Bhuja,  which  may 
be  disposed  of  together,  and  also  on  a  reference  under  Section  374, 
Criminal  Procedure  Code,  for  confirmation  cf  the  sentenqes  of 
death  passed  on  both  appellants. 

We  are  obliged  to  comment  unfavourably  both  on  the 
manner  in  which  the  police  investigation  was  conducted  and  on 
certain  incidents  connected  with  the  trial.  The  case  is  one  of  a 
kind  with  which  this  court  is  only  too  familiar.  A  brutal  murder 
was  committed  late  on  in  the  night  of  the  1st  June,  and  Muham- 
mad Khan,  aged  40,  and  his  infant  son,  Tlahi  Bakhsh,  were  shot 
dead  as  they  were  lying  asleep  on  one  charpoy  in  an  open  court- 
yard, the  gun  being  fired  at  such  close  range  that  their  clothes 
were  set  on  fire.  There  was  no  immediate  clue,  and  the  first 
report,  which  reached  the  police  II  miles  off  at  7  A.  m.  of  the  2nd 
June,  mentions  that  no  one  was  known  to  be  suspected.  Never- 
theless strong  suspicion  fastened  on  the  appellants,  lightly  or 
wrongly,  at  an  early  stage  in  the  course  of  the  day,  and  it  is 
not  improbable  that  a  patient  enquiry  would  have  brought 
home  the  offence  to  one  or  both  of  them,  or  shown  that  the  clue 
pbtanied  was  incorrect.  Instead  of  attempting  to  work  up  the 
case  bj  legitimate  methods  of  investigation  the  officials  concerned 
followed  the  too  common  couree  of  trying  to  induce  the  snspected 
men  to  bid   against  each   other  as   to   which   should   make   the 

(M  I.  L.  R.,  XXIII  Bom.,  493.         («)    5  P.  /?.,  1899,  <'r. 
(«)  J.  L.  «.,  XX  AIL,  520.  (*)  24  P.  R,  1902,  Cr. 
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fullest  disclosures  in  the  liope  of  obtnininpr  ...  pardon  and  being 
allowed  to  turn  approver.  There  was  at  that  stage  no  certainty 
that  the  facts  of  the  murder  could  not  be  otherwise  ascertained, 
md,  even  if  the  disclosures  could  be  depended  en  as  correct,  the 
approvers'  evidence  might  be  too  dearly  purchased  by  a  pardon, 
involving  that  one  at  least  of  the  offenders  would  go  free. 

Statements  believed  to  be  sufficiently  incriminating  ^vere, 
however,  obtained  in  this  way  on  the  3rd  June,  and  on  the  4th 
the  District  ^Magistrate  somewhat  hastily  sanctioned  a  pardon  to 
one  of  the  men,  leaving  a  subordinate  Magistrate  to  determine 
which  of  the  two  should  be  selected.  This  was  done  on  the  6th 
June  and  Bhoja's  statement  was  recorded  as  an  approver,  and 
he  then  pointed  out  two  places,  wheie  a  gun  and  a  pair  of  socks 
wei^e  found  to  support  his  story.  Witnesses  were  then  obtained 
to  corroborate  minor  details  fitting  in  with  his  statement,  and  the 
case  was  considered  complete  for  trial. 

We  must  point  out  once  more  the  serious  risk  of  unsatis- 
factory results  from  an  investigation  conducted  in  this  manner. 
It  is  unsafe  to  rely  so  implicitly  on  statements  made  by  men  who 
knew  themselves  to  be  under  suspicion,  and  to  whom  it  is 
i^presented  that  their  only  hope  of  escape  consists  in  telling  a 
story  by  which  each  may  throw  the  blame  chiefly  on  the  other, 
while  the  corroborative  evidence  which  is  only  forthcoming 
after  the  disclosures  is  necessarily  of  a  questionable  nature  when 
it  follows  closely  on  conventional  lines. 

When  the  case  came  before  the  Committing  Magistrate  the 
approver,  Bhoja,  retracted  his  statement  of  the  6th  June  abso- 
lutely, denying  even  that  a  promise  of  pardon  had  ever  been 
made  to  him.  This  vf&H  on  the  19tli  June,  and  one  of  two  courses 
was  then  open  to  the  authorities.  They  could  either  proceed  with 
the  trial  as  against  Ghulam  Muhammad  alone,  on  such  independ- 
ent evidence  as  there  might  be,  leaving  Bhoja  to  I'^onsider 
his  position  when  examined  as  a  witness  in  the  Sessions  Gou^ 
under  clause  (2)  of  Section  337,  Criminal  Procedure  Code,  an4 
thereafter,  if  so  advised,  proceeding  aganist  him  under  Section  339 
if  he  persisted  in  denying  his  story  of  the  6th  June,  or  thoy  could 
begin  the  tjial,  de  noro,  as  against  Bhoja  and  Ghulam  Muham- 
mad jointly,  ft^ter  withdrawing  the  painlon  offered  to  the  fqi'nuis. 
Theiirst  is  the  course  contemplated  by  Section  337  of  the  Code  and 
is  indeed  the  only  course  admissible  if  we  follow  the  ruling  in 
Queen-Etiipreft  v.  Bh'tn  (•),  but  we  think  that  the  second  is  also 

. — — ^^-i : ■ — — !■     "  '     '  ■     ■  I' ■ 
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compatible  with  the  tenns  of  Section  337  read  with  Section  339,  as^ 
has  been  held  by  the  High  Court  of  Allahabad  in  Qu'en- Empress 
V.  Brij  Narain  Man  (^)  and  by  this  Court  in  Qiieen-Emj^rcss  v. 
Milian  Singh  (2). 

It  must,  however,  be  clearly  recognized,  as  we  have  recently 
pointed  out  in  Harguhd  v.  The  Emperor  of  In<Ha  (^),  that  where- 
the  second  course  is  followed  and  a  pardon  is  revoked  at  any 
stage  before  the  final  trial,  and  where  proceedings  are  in  conse- 
quence taken  against  the  approver  before  he  has  had  the  full 
opportunity  which  the  law  requries  of  giving  his  evidence  at  that 
trial,  no  part  of  his  earlier  statement  as  an  approver  can  be  utilised 
against  himself,  much  less  against  any  one  with  whom  he  is  being 
jointly  tried. 

We  regard  this  view  of  the  law  bearing  on  the  point  as 
quite  clear.  The  grant  of  a  pardon  to  a  man  who  implicates 
himself  and  others  in  a  murder  is  not  a  mere  incident  in  a  case  to 
be  lightly  agreed  to  as  a  means  of  saving  further  trouble.  It  is 
a  serious  step,  to  be  taken  only  on  ample  grounds  ard  with  clear 
recognition  of  the  risk  which  it  involves,  of  allowing  an  offender 
to  escape  just  punishment  at  the  expense  of  possibly  innocent 
men.  But  where  the  circumstances  justify  that  step  the  with- 
drawal of  the  pardon  is  an  equally  serious  measure,  the  necessity 
for  which  cannot  ordinarily  be  determined  until  the  trial  has  been 
completely  held.  In  the  present  case  the  District  Magistrate 
withdrew  Bhoja's  pardon  on  the  21st  June,  when  he  had  no 
means  of  finally  deciding  whether  the  statement  of  the  6th  June 
was  correct  or  that  of  the  19  th.  We  are  unable  to  agree  with 
the  learned  Sessions  Judge  that  this  was  a  judicious  order,  but  if 
it  could  be  justified  at  all  it  could  only  be  by  treating  Bhoja 
thenceforward  as  a  person  to  whom  pardon  had  never  been  given^ 
and  by  ignoring  all  that  he  had  said  in  the  capacity  of  approver. 
His  statement  in  that  capacity  had  been  made  under  a  condition 
not  fulfilled,  namely,  that  he  should  be  examined  at  the  trial.  If 
the  prosecution  was  not  prepared  to  treat  him  as  a  witness,  pre- 
ferring to  deal  with  him  as  a  co-accused,  his  earlier  statement 
would  be  irrelevant  under  Section  24  of  the  Evidence  Act,  not- 
withstanding the  special  provision  of  clause  (2)  of  Section  339, 
Criminal  Procedure  Code.  From  pages  26  and  27  of  the  Judg- 
ment we  gather  that  the  Sessions  Judge  professed  to  use  that 
statement  against  Bhoja  alone,   but   the   proper  course  was   to 

(')  I.  L.  R.,  XX  All.,' 529.         {-)    5  P.  R.,  Cr.,  1800 
(^)  24  P  B.,  Cr.,  J 902. 
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refuse  either  to  refer  to  it  in  any  way  or  to  bring  it  on  to  the 
record  as  part  of  the' evidence  in  the  case.  The  value  of  the 
opinion  given  by  the  assessors  against  both  the  appellants  is 
largely  reduced  by  the  use  made  of  that  statement  as,  whatever 
may  have  been  the  case  with  the  learned  Sessions  Judge,  it  was 
scarcely  possible  for  them  to  keep  their  minds  free  from  prejudice 
after  hearing  it  read. 

{NiAe.—'Tha   remainder  of   the  judgment  deals  with  the  facta  of  the 
case,  and  is  immaterial  for  the  purposes  of  this  report.— Ed.,  P.  B,) 
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No.  5. 
Before  Mr.  Justice  Clarh,  Chief  Judge. 

GUNGA  RAM  AND  OTHERS,— APPELLANTS, 

Versus  j"  Appkllate  Sidf. 

THE  EMPEROR  OF  INDIA,-RESPONDENT.  ' 

Ciiminal  Appeal  No.  435  of  1902. 

Puhlic  documents^ -proof  of  Secondary  evidence  relating  to  documents-' 
Oral  evidence  of  the  contents  of  a  document  not  admissible— Value  of  evidence 
not  subjected  to  cross-examination  —  Evidence  Act,  1872,  Sections  05  and  74. 

The  accused  were  charged  and  convicted  with  forging  a  bond,  dated 
31st  July  1884,  the  conviction  rested  principally  upon  the  evidence  of  the 
Storekeeper  in  the  office  of  the  Superintendent  of  Stamps,  Calcutta,  who 
deposed  that  the  stamp  paper  on  which  the  bond  was  written  was  not 
manufactured  until  the  Ist  February  1890.  His  knowledge  being  based 
on  papers  received  from  the  India  Office  which  were  not  produced.  On 
appeal  the  accused  objected  that  this  evidence  was  inadmissible,  and,  even 
if  admissible,  was  worthless,  as  the  witness  had  not  been  cross  examined. 

Held,  that  the  evidence  of  the  Storekeeper  was  inadmissible  against 
the  accused.  Even  if  the  papers  were  admissible  as  public  records  under 
Sections  35  and  74  of  the  Evidence  Act,  yet  they  coold  only  be  proved  by 
production  of  the  papers  themselves  or  by  secondary  evidence  of  tho 
nature  described  in  Section  65  (e),  and  that  they  could  not  be  proved  by 
the  oral  evidence  of  the  witness ;  and  that  such  evidence  even  if  it  was 
admisBiblo  waa  quite  inconclusive  and  inherently  weak  as  it  had  not 
been  subjected  to  cross-examination. 

Appeal  from  the  order  of  Captain  C.  B:  Buch,  District  }*fagi8- 
trate,  Montgomery,  dated  ^th  August  1902. 

Grey  and  O'Gorman,  for  appellants. 

Robinson,  Government  Advocate,  for  respondent. 

The  judgment  of  tho  learned  Chief  Judge  (so  far  ns  it  is 
material  for  the  purposes  of  this  leport)  Tras  as    follows :  — 

Clark,  C.  J. — This  is  a    convlciion  for   forging  a   bond   for    28^/*  Kov.  1902. 
Rb.  199-8,  dated  31st  July  1884-.     Tho  main  evidonco  in  the  caso 
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is  that  of  Narain  Kissen  Sen,  Sloulveejer,  in  the  office  of 
Superintendent  of  Stamps,  CalcuHn,  mLo  clepoFes  that  the  stamp 
paper  on  which  it  was  written  was  net  manufactured  till  Feb- 
ruary 1st,  1890. 

It  is  objected  that  this  evidence  is  inadmissible,  and,  if  ad- 
missible, is  worthless,  as  the  witness  could  not  be  cross-examined. 

The  witness  deposed  that  his  knowledge  was  bnsed  on  papers 
received  from  the  India  C  ffice,  and  that  he  was  uLt.ble  to  give  a 
copy  cf  the  papers  without  authorization  from  his  su}  ciicis  that 
there  were  marks  on  the  paper  by  which  he  could  form  an  opin- 
ion as  to  the  year  in  Avhich  the  paper  Mas  manufactnrcd,  but  that 
the  rrarks  were  private,  and  that  he  was  prohibited  by  his 
supcnor  from  pointing  them  out. 

With  reference  to  the  admiss'bility  of  ibis  evidence,  it  is 
clear  that  the  witness  was  not  giving  evidence  as  an  expert,  for 
he  was  not  giving  an  opinion  on  any  of  the  points  referred  to 
in  Sections  45-50  of  the  Evidence  Act,  his  knowledge  Avas  based 
on  the  papers  received  from  the 'India  Office,  and  those 
papers  were  not  produced.  Granting  that  those  pajers  were 
admissible  as  public  records  under  Sections  35  and  74  of  the 
ICvidence  Act,  yet  they  could  only  be  provtd  by  production  of 
the  papers  themselves  or  by  secondaiy  evidei.ce  of  the  nature 
described  in  Section  G5  (e),  and  they  could  not  be  proved  by  the 
oral  evidence  of  the  witness. 

I  hold  therefore  that  the  evidence  of  this  witness  is  not  ad- 
missible. 

Even  if  the  evidence  were  admissible  I  should  consider  it 
very  inconclusive  owing   to  the  refusal  of  cross-examination. 

It  does  not  appear  that  the  witness's  superior  actually 
refused  permission  to  produce  the  paper  received  from  the  India 
Office,  all  that  appears  from  his  evidence  is  that  he  had  not 
obtained  the  permission  and  therefore  could  not  produce  the 
papers. 

It  may  be  necessary  in  the  public  interests  that  these  papers 
and  the  marks  on  the  stamp  papers  should  not  be  divulged,  but 
this  in  no  way  removes  the  weakness  inherent  in  evidence  which 
has  not  been  subjected  to  cross-examination. 

It  is  essential  to  the  administration  of  justice  that  the  intel- 
ligence and  capacity  of  a  witness,  and  the  information  upon 
w^hich  his  evidence  is  based,  should  be  freely  tested  by  cross- 
examination,  and   where  this   test  has   been  refused,   no  matter 
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what  the  cause,  the  evidence  becomes  inconclusive  and   unsatis- 
factory. 

An  illustration  of  this  proposition  is  afforded  by  an  unpub- 
lished ruling  of  this  Court  in  Criminal  case  No.  235  of  1893  in 
which  the  same  question  arose.  There  the  bond  alleged  to  be 
forged  was  dated  1886,  and  the  Superintendent  of  Stamps  gave 
evidence  that  the  stamp  paper  had  not  been  manufactured  till 
1887,  in  that  case  he  produced  the  chart  or  papers  received  from 
the  India  OfiBce  on  which  he  based  his  knowledge  that  the 
stamp  had  not  been  manufactured  until  1887,  he  was  cross- 
examined  as  to  the  letters  contained  in  that  chart  showing  in 
what  years  papers  bearing  certain  letters  were  manufactured, 
and  on  an  analysis  of  his  evidence  after  cross-examination,  Sir 
Charles  Roe  held  that  it  was  possible  that  the  stamp  paper  in 
question  had  been  manufactured  in  1886,  and  Mr.  Justice 
Benton  held  that  the  papers  received  from  the  India  Office  only 
showed  that  there  were  certain  official  arrangements  by  which 
stamp  bearing  certain  letters  should  be  supplied  in  certain  years, 
but  that  they  did  not  show  that  these  arrangements  had  been 
carried  out.  The  evidence  of  the  Superintendent  of  Stamps  was 
held  to  have  broken  down  on  cross-examination,  and  the  accused 
v/as  acquitted. 

Holding  then  that  the  evidence  of  the  Storekeeper  in  this 
case  is  inadmissible,  and,  if  admissible,  qune  inconclusive,  th<  re 
is  hardly  any  other  evidence  in  the  case. 

{Note.— The  remainder  of  the  judgment  is  not  material    for   the    pur- 
pose of  this  report.— Ed.,  P.R.) 


No.  6. 

Before  Mr.  Justice  Anderson. 
NATHA  SINGH  AND  OTHERS,-  PETITIONERS, 

THE  EMPEROR,- RESPONDENT. 

Criminal  Revision  No.  915  of  1902. 

Penal  Code,  Section  425  — ilfi.sc/tjV/— 7?orw1 /(?.#  rhiim  of  riifht-  Dishonest 
intention. 

A  person  I.<  not  criminally  Habl.j  for  acts  of  mischief  where  tho  act 
complained  of  was  committed  in  a  honA  fide  exercise  of  a  supposed  ri^ht 
and  without  the  intention  of  causing  wrongful  loss  or  dauiaffo  to  any  person, 
therefore  in  a  case  where  tho  nccused  (who  wero  tho  villn«,'e  propiictora) 
caused  some  trees  on  tho  villaj?6  common  land  to  bo  cut  down  and  there 
was  no  satisfactory  proof  either  that  they  dealt  with  the  property  other- 
wise  than   under   the  belief  that  it   was  their  own  or  that  they  intondoJ 
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to  cause  damage,  held,  that  they  were  not  guilty  of  committing  mischief 
even  if  mistaken  ia  their  belief  as  to  their  rights. 

Shahur  Mohamed  v.  Chunder   Mohun   8ha  {^),Issur  Chunder   Mundle  v. 
Rahim  Sheikh  (2),  and  Ram  Golam  Singh  (^),  cited. 

Fetition  for  revision  of  the   order   of  E.    D.   MocJagan,   Esqmre, 
District  Magistrate,  Amritsar,  dated  2nd  August  1902. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Kt%  Jany.  1903.  Anderson,  J.— The  complainant  is  the  son  of  one  Qadir  Bakhsh 

who  occupies  a  tahya.  in  the  shdmildt  on  a  plot  which  the  pro- 
prietors either  gave  to  him  in  1886,  or  acknowledged  his  right. 

In  an  adjoining  plot  the  Mmsalmhi  Kamins  of  the  village 
have  set  up  a  mosque  which  they  seem  to  be  making  pakka  against 
the  wish  of  the  proprietors,  but  they  have  got  a  final  decree  of 
Court  in  their  favour. 

The  trees  which  petitioners  caused  to  be  cut  dow^n  are  kikar 
trees  said  to  be  within  the  limits  of  the  takyd.  The  paticari  (a 
Mussalmdn)  gave  vague  evidence,  merely  stating  that  the  trees 
were  on  shdmildt  and  the  shdmildt  is  all  shown  as  in  one  num- 
ber. 

This  does  not  coincide  with  the  remark  in  the  Divisional 
Judge's  judgment  of  17th  June  1902,  in  the  civil  suit,  to  the 
effect  that  number  of  the  takyd  is  427. 

The  District  Magistrate  was  mistaken  in  thinking  that  the 
cutting  of  the  trees  was  effected  pending  continuance  of  a  suit  be- 
tween the  parties  now  concerned,  for  Nathe  Shah,  plaintiff,  in  that 
suit,  referring  to  the  mosque  said  to  be  situated  in  No.  430,  is  not 
the  same  man  as  the  present  complainant. 

In  cutting  down  the  trees  I  have  no  doubt  the  proprietors 
meant  to  assert  their  rights,  but,  to  justify  a  conviction  for  mischief, 
the  prosecution  must  sliow  that  the  accused  caused  damage  with  a 
wrongful  intent,  with  a  knowledge  that  they  were  not  justified 
in  so  doing  and  that  they  had  no  title  to  the  property  in  dispute. 

Now  here  there  seems  to  be  a  dispute  as  to  the  ownership 
of  the  trees,  and  there  has  been  no  'determination  by  a  civil 
Court  as  to  w^hose  they  are,  and  I  do  not  think  the  Magistrate's 
finding  that  they  were  complainant's  property  is  based  on  any 
reliable  evidence,  whilst  the  District  Magistrate  was  under  a 
misapprehension  in  thinkicg  that  the  civil  case  decided  by  Lala 
Topan  Ram  and  finally  decided   by  the  Divisional   Judge  refeired 

(0  21  W.  i?.,  38,  Cr.  (2)  25  W.  B,,  65,  Cr. 

(=»)     G  W,  B.,  59,  Cr. 
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to  the  land  of  the  t<ihja.  Thei^  wore  only  two  witnesses  for 
prosecution,  and  the  Magistrate's  finding  as  to  aecnsed's  intention 
is  not  clear,  as  he  make:;  use  of  the  phra^io  "  prol^ablj  intended." 
Ti.  ]ias  not  tliereforo  boon  satisfactorily'  pi'oved  that  Iho  accused, 
who  aie  the  Village  jiroprlelors,  dealt  with  the  propei'ty  otherwise 
than  under  the  belief  that  It  was  their  own,  and  1  ilo  not  think 
they  shonld  have  boon  necosmrily  onvictod  of  niisoiiief,  cvxmi  if 
mistaken  in  that  belief.  This  was  the  view  taken  in  the  case  of 
Shaknr  Mohimed  v.  Cluuiihr  Uoliiii  Sha  (')  also  in  that  of  T^snr 
Chniidfr  Muiidle  v.  Tfahini  Shpili-Ji   (-). 

In  the  case  of  Jia>n  Golam  Siiir/Ji,  ^;r//7/o//Hj-  C),  it  was  held  by 
Loeh  and  Jackson,  J  J.,  that  the  authority  vested  in  the  criminal 
Court  of  punishing  persons  for  acts  of  mischief  is  one  which  must 
be  exercised  with  great  caution,  and  it  must  be  very  clear  before 
conviction  that  the  accused  lias  brougiit  himself  within  tho  moan- 
ing of  Section  4-25  of  the  Penal  Code. 

In  the  present  case  I  think  the  Honorary  Magistrate  erred 
in  law  in  convicting  when  the  evidence  on  the  record  was,  as  he 
himself  allowed,  only  sufficient  to  show  that  accused  probabh' 
intended  to  cause  damage  and  knew  that  they  had  no  right  to 
cut  these  ki^ar  troos,  as  thoy  might,  ordinarily,  be  supposed  to 
have  the  right  in  respect  of  trees  growing  on  shi  mih'it   ground. 

The  accused  were  fully  entitled  to  the  benefit  of  any  doubt 
arising  in  the  case. 

I  allow  the  revision,  set  asid^^  convicti'Mis  ai.d  setiteTr;e«  and 
direct  refund  of  fines. 

Applicah'oii   <i]h)ii'oiL 


No   7. 
Do  for*}  Mr.  Justice  R<''ul  and  ]\fr.  Jiish'rf  IJarn'.y. 

Ki^:nAiJ,-AriM<:i;ii.\NT, 

THE  EMPEllOj}.,— liRSrONDEXT. 

Criminal  Api)eal  No.  297  .»f  1902. 

Mischief — MiseliieJ  lnj  Ore  n'Hh  intent  to  (f(V//Mi/  n  luinutu  -hrcninj  —  Pciuil 
CoiJe,  Section  4.10. 


C)  21  ir.  n.,  38,  Civ  i^)  2.-)  ir.  n.,  05,1 

<=•)     t*  W.  /?..  59,  Cr. 
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The  accused  was  convicted  for  mischief  by  fire  to  a  bnmnn  dwelling 
i.ndf  r  Section  436  of  the  Peral  Code.  It  was  contended  that  the  convic- 
tion was  bad,  on  the  ground  that  what  was  set  fire  to  was  the  thatch  \val( 
of  an  enclosure  only,  the  residential  lints  being  situated  at  a  distance  of 
several   paces  from  the  wall  that  was  ignited. 

Held,  that  although  the  hots  were  situated  several  paces  from  the  wall 
the  accused  knew  that  the  fire  would  be  likely  to  burn  the  huts  in  which 
persons  were  sleeping  and  that  ha  was  rightly  ccnvicted  under  that  section. 

Shera  v.  The  Fwprcf^  ('),  citerl,  an.l  Snchn  Singh  v.  The  Empress  (-), 
referred  to. 

Apfeul  from  the  order  of  Khan  BaJiochir  Mm,]vi  Jncm  Ah\  SfSsiori.Q 
Judge,  MooJtan  Bivisicv,  dated  \Otli  Jnve  1902. 

Muhammad  Shah  Din,  for  nppcUant. 

The  jndgment  of  the  Ctnui  was  delivered  by  — 

ilrd  Fehy.  1903.  Harris,   J.— The   appellant   Kehar  has   been    convicted    of 

committing   mischief  by    fire   and  sentenced  under    Section    480, 
Indian  Penal  Code,  to  seven  years'  rigorous  imprisonment. 

On  the  facts  we  have  no  hesitation  in  finding  that  the  appel- 
lant intentionally  fired  the  thatched  wall  of  the  enclosure  of  the 
complainant,  Mitliu  Shah,  on  the  night  of  the  6th  December  1901. 
The  fire  was  discovered  before  midnight  by  Mussammat  Izza^, 
mother  of  Ramzan,  a  neighbour,  and  on  hei^  raising  an  alarm  the 
fire  was  quickly  extinguished  after  a  few  feet  of  the  thatched 
wall  of  the  value,  according  to  Mithu  Shah,  of  some  two  rupees. 
had  been  burnt.  The  evidence  for  the  prosecution  goes  to  show, 
and  indeed  it  is  not  definitely  disputed,  that  tracts  of  the  appellant 
were  found  at  or  near  the  place  where  the  fire  w^as  ignited,  and 
that  Mithu  Shah  accompanied  by  Wallu  and  Badla,  -witnesses 
(Wallu  having  some  knowledge  of  tracking),  followed  the  tracks 
to  the  appellant's  cattle  pen.  Certain  alleged  discrepancies  in  the 
evidence  as  to  tracks  have  been  alluded  to  by  counsel  for  appellant, 
but  we  have  failed  to  discover  any  material  conflict  such  as  is 
suggested  in  that  matter.  There  were  tracl<s  both  of  naked  feet 
and  of  shoes,  and  the  former,  which  were  close  to  the  spot,  and 
presumably  those  of  the  incendiary,  were  identified  as  those  of  tho 
appellant.  The  shoe  tracks,  which  it  is  here  admitted,  might  have 
been  of  appellant  from  fields  which  he  cultivated  for  Ramzan  to 
his  cattle  pen,  are  of   less  importance.     On    appellant   being  con- 
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frontod  by  his  tracks  the  cvuloiico  proves  that  he  confessed  to  the 
Nawab's  agent  that  ho  had  Hrcd  tlic  wall.  That  confession  is 
admissible  in  evidence,  and  is  not  shown  to  have  been  in  any  way 
induced  by  threats  or  promises.  It  is  true  that  the  later  statement 
before  Honorary  Magistrate,  Ghulam  Haidar  Khan,  is  an  excul- 
luition  rather  than  a  confession,  liut  it  is  of  an  incriminating 
nature  thougli  Ilanizan  is  there  represented  as  taking  the  principal 
p.irt  in  tlij  coai!ui-5sio:i  of  the  offence.  The  appellants'  alibi  broke 
down,  and  there  is  evidence  that  he  was  absent  from  his  residence 
during  the  time  the  mischief  charged  was  caused.  There  was 
{)racticar'y  no  defence  but  a  bare  denial,  and  though  the  prosecution 
failed  tj  eitablish  a  clear  motive  for  the  criminal  act  we  consider  it 
ex^tremjly  prob.ible  that  the  appallant  was,  as  tenant  of  Ramzan, 
instigated  by  him  t)  cj:nmit  th J  offence  No  reason  is  disclosed 
for  the  fabrication  of  a  false  case  against  appellant  to  screen  the 
real  offender.  Wliat  was  set  tire  t:)  was  the  thatch  wall  of  an 
enclosure  in  which  were  several  thatched  huts  where  Mithu  Shah 
and  his  family  resided,  some  of  which  huts  seem  to  have  been 
situated  several  paces  from  the  wall  of  the  enclosure.  These  are 
all  the  details  as  to  the  nature  of  the  dwelling  place  available  on 
record.  It  is  contentled  that  the  oifence  was  not  one  under  Section 
•130,  Indian  Penal  Code,  as  the  wall  set  fire  to  was  not  a  ''  building  " 
within  the  meaning  of  the  section,  and  Siicha  Singh  v.  The 
Empress  (^)  is  referred  to.  The  ruling  cited  is  inapplicable  and 
we  consider  the  Pull  Bench  ruling  in  Shera  v.  The  Empress  (^) 
to  be  more  in  point.  But  even  if  we  may  assume  that  the  wall 
itself  was  not  a  building  or  part  of  a  building  in  the  sense  of 
the  term  used  in  Section  4:o6,  Indian  Penal  Code,  it  is  sufficiently 
clear  that  appc3llant  in  firing  the  wall  knew  that  the  fire  would 
be  likely  to  catch  the  residential  huts  in  the  enclosure,  huts  in 
which  persons  wore  fast  asleep  on  a  winter's  night,  and  so  commit- 
ted the  offence -tlescribed  in  the  section.  We  affirm  the  conviction, 
and  having  regard  to  the  heinous  nature  of  the  offence,  its  po.ssiblc 
consequences  and  the  difficulty  of  detection,  we  also  affirm  the  sen- 
tence.    The  ai)peal  is  dismissed. 

Ap2)cal  disinissed. 
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No.  8. 

Before  Mr.  Justice  Lit  id  and  Mr.  Justice  Harris. 
f  GAUK  SHAH   AND  ANOTHER,- PKTITLONEUS, 

Kevision  8i]'R.    «■,  Versus 

^  THE  EMPEtlOK— RESPONDENT, 

Criminal  Revision  No.  972  of  1902. 

Fror.tlcr  Crivies  Regidaiivn  {III  of  lOOi)— A ridicahilibj  of,  to  the    new 
M  ia  n  ival  i  1)  is  t  r  ict. 

i/eUi,  that  the  provisions  of  the  Frontier  Crimes  Ueguladou  (HI  oi 
rjOl)  in  the  absence  of  express  repeal  or  exemption  apply  to  llic  present 
Miaiiwali  District. 

rctition  f'tr  revision  of  the  order  of  Captain  A.  J.  O'Brien,  District 
Mci'^istrate,  Miana-ali,  dated  Ith  Jane  1902. 
Ocrtol,  for  petitioners, 
(government  Advocate,  for  respondent. 
The  jiidgm.ent  of  the  Court  was  delivered  by—- 

hth  Fehy.  1903.  Hakris,  J.  -One  Channu  Ram    appears  to   Lave  been    mur- 

dered on  the  29tli  October    1901   in    the    Bhakhar    i5a/m7.     That 
talisil  was  by  Punjab  Government  Notification  No.  995,  dated  the 
17th  October  1901,  which  Notification  came  into  effect  on  the  9th 
November  1901,  taken  aw^ay  from  the  Dera  Ismail  Khan  District 
and  incorporated  in  the  new  district  of    Mianvvali    constituted  by 
the  Notification.     Certain   persons  were,    after  a    reference    to   a 
Council  of  Eklcrs  by  the  Deputy  Commissioner  of  Mianwali  under 
Regulation  111  of  1901,  which  Regulation  came  into  force  on    the 
18th  Se[)teniber  1901,  found  guilty  in  connection  withtbc  murder 
and  sentenced  by  that  Deputy  Commifssioner.     The  Deputy  Com- 
missioner noted  in  his  order  that  "  separate   proceedings    will    be 
"  taken  with  regard  to  Game  Shah  and  Gul   Hussain  Shah  "  who 
are  the  present  petitioners.     The    Deputy  Commissioner   has    ex- 
plained, on  a   reference   made  to   hira    by   this    Court,    that  the 
proceedings  contemplated  are  under  the  Regulation,  i.e.,  trial    by 
a  Council  of  Elders. 

We  are  asked  as  a  Criminal  Court  of  revision  to  set  aside 
the  order  of  the  Deputy  Commissioner  passed  with  regard  to  the 
petitioners  on  the  ground  that  the  Regulation  is  not  in  force  in 
the  Bhakhar  tahiit  of  the  Mianwali  District. 

It  ifi  not  contended  by.  counsel  for  the  petitioners  that  this 
Court  has  pjwer  to  revibo  the  order  if  the  Regulation  is  iu  force 
in  the  Bhakhar /a/is??.     Section  60  of  tho  Rogulaticn   is   definite 
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on  thai  point.  On  the  otlicr  hand,  it  is  clear  that  if  the  l^cguhi- 
tion  is  not  iti  force  in  that  area  the  order  of  the  Deputy  Commis- 
sioner is  uUra  rircs,  and  as  it  would  in  that  case  have  to  be  treated 
as  an  order  passed  by  the  Deputy  Commissioner  in  his  capacity 
as  a  Magistrate,  it  would  be  an  order  subject  to  revision  by  this 
Court. 

Section  1  (^3)  of  the  Regulation  enacts  that  the  Uegulation 
*' extends  to  the  districts  of  Peshawar,  Kohat,  Hazara,  Bannu, 
'•  Dera  Ismail  Khan  and  Dera  Ghazi  Khan ;  but  the  Local  Govern- 
"  nient  may,  by  Notitication  in  the  local  official  Gazette,  exem])t 
"  any  local  area  from  the  operation  of  all  or  any  of  its  provisions." 

By  Notification  of  the  Government  of  India  of  the  26tli 
October  1901  the  North-West  Frontier  Province  was  created  by 
the  separation  of  certain  districts  or  parts  thereof  formerly  in  the 
Province  of  the  Punjab.  The  new  Mian  wall  District,  constituted 
by  the  Punjab  Government  Notification  comprised  the  Mianwali 
and  Isa  Kliel  tahsils  of  the  old  Bacmi  District  and  the  Bhakhar 
and  Leiah  tahsils  of  the  old  Dera  Ismail  Khan  District,  and 
remained  in  the  Province  of  the  Punjab. 

It  is  contended  for  the  petitioners  that  though  at  the  time 
Uegulation  111  of  1901  came  into  force  it  applied  to  the  whole  of 
the  area  now  included  in  the  new  Mianwali  District  as  that  dis- 
trict then  formed  portions  of  the  Bannu  and  Dera  Ismail  Khan 
Districts,  the  fact  that  the  local  limits  of  those  districts  were 
altered  subsequently  restricted  the  application  of  the  Uegulation 
to  the  altered  limits,  and  that  the  term  "  Deputy  Connuissiontr  " 
in  the  Regulation  can  only  mean  the  Deputy  Commissioner  of  any 
one  of  tl»c  districts  named  in  the  Regulation.  It  is  further  un'-ed 
that  the  power  of  exemption  given  by  Section  1  (3)  of  the  Kc^'ula- 
tion  al:)Ovc  cited  was  exercised  by  the  Local  Government  of  the 
Punjab  by  the  Notitication  creating  the  new  district  of  Mianwali. 

We  are  of  opinion  that  in  the  absence  of  any  express  provi- 
sion, repeal  or  exemption  the  Regulation  is  still  in  force  over  the 
area  which  was,  on  the  18th  September  1901,  covered  by  the 
districts  named  in  the  Regulation  as  those  districts  then  existed. 
Tt  is  pateiit  that  the  separation  of  tlie  North-AVest  Frontier 
Province  docs  not  alTcct  the  (jueslion,  for  if  so  it  would  Lave  to 
be  argued  that  the  Regulation  is  not  in  force  in  the  Dera  Ghazi 
Khan  District,  nor  could  it  well  be  contentled  that  if,  as  actually 
happened,  the  Attock  tahnil  of  the  Rawalpindi  District,  in  which 
district  the  Regulation  has  not  been  in  force,  were  joined  to  the 
Hn^nra  District  tho  Hegidiition  would  1">  in  fnr.'M  in    H«->-»    ^-(hsi'l. 
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The  cbauge  in  territarial  sub-divlsious  does  not  appear  to  us  to 
affect  the  operation  of  the  Regulation.  Thus  we  find  in  the 
preamble  to  the  North-West  Frontier  Province  Law  and  Justice 
Regulation,  the  provision  in  Section  3  of  Government  of  India 
Act  of  1854  (17  and  18  Vic,  c.  77)  expressed  that  when  any 
portion  of  territory  is  brought  under  the  immediate  control  of 
the  Governor- General  in  Council  "  no  law  or  regulation  in  force 
"  at  any  such  time  as  regards  any  such  portion  of  territory  shall 
"  be  altered  or  repealed  except  by  law  or  regulation  made  by  the 
"  Governor-General  in  Council."  The  Genei-al  Clauses  Act  (X  of 
1897),  Sections  6  and  7,  shows  that  repeal  must  be  express  and 
not  only  implied. 

As  to  the  term  Deputy  Commissioner  it  is  to  be  observed  that 
it  is  used  in  the  Regulation  without  any  collocation  of  tlic  word 
"  district,"  and  in  the  absence  of  a  definition  in  the  General  Clauses 
Act  we  understand  the  ofiice  to  be  one  wnicn  mignt  attach  to  any 
district  subsequently  formed,  as  was  district  Mianwali,  out  of 
parts  of  the  area  to  which  the  Regulation  applied  when  it  came 
into  operation,  audit  seems  to  follow  that  if  the  Regulation  is  in 
force  in  the  Mianwali  District  the  *'  Deputy  Commissioner  "  of  the 
Regulation  would  so  far  as  that  district  is  concerned  be  the 
Deputy  Commissioner  of  Mianwali. 

With  regard  to  the  last  contention  that  the  power  of  exemp- 
tion was  exercised  by  the  Local  Governnicnt  by  the  Act  of  con- 
stituting the  new  district  of  Mianwali,  it  seems  only  necessary  to 
refer  to  the  words  of  Notification  No.  995.  We  there  find  that 
the  sections  of  the  Acts  under  which  the  Local  Government  was 
exercising  powers  are  specified,  but  no  reference  is  made  to 
Regulation  III  of  1901.  The  purpose  of  the  Notification  is  thus 
expressly  stated,  and  had  there  been  any  intention  to  exercise 
the  power  of  exemption  under  the  Regulation,  we  are  of  opinion 
that  such  intention  would,''  as  indeed  was  necessary,  have  been 
signified  by  mention  of  Section  1  (3)  of  the  Regulation. 

AVe  thus  conclude  that  Regulation  III  of  1901  is  in  force 
over  the  area  covered  by  the  six  districts  named  in  Section  1  (3) 
of  that  Regulation  as  those  districts  were  constituted  on  the  18th 
September  1901.  Taluil  Bhakhar  was  part  of  that  area,  and  so 
the  order  complained  of  was  one  under  the  Regulation  and  not 
ultra  vires. 

We  dismiss  the  petition. 

Application  dumUaad. 
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No.  9. 

Before  Sir  WllUnrn  Clark,  Kl.,  Chief  Judge. 
AfOTAN  DAS-PETITIOXKR, 


) 


y^rsus  \    Revision  Sidf, 


THE   RMPEROR-TiESPONDENT.  ^ 

rriminiil  "Revision  No,  i'yC)  of  lOOo, 

Excise-  Act  (XI I  of  iS9()),  Section.^  30,  37,  38,  41,  4ft,  o7—C)Vi]>laint  by 
CoUechr  or  Excise  Ofticcr — Authority  for  ■prosecution  — 

Jfeld,  tliat  a  Mnfjisfvate  is  competent  to  tnke  cotrnfzance  of  an  offence 
pnnisliable  nndor  section  48  of  Act  XII  of  ISOt?  where  the  case  on  beinij 
reported  under  Section  41  to  the  District  Maji^Istrate  b}' an  officer  invested 
>vith  powers  under  Sections  3G,  37,  and  38  of  the  Act  had  expressly  been 
made  over  to  Jiim  fi)r  trial  by  the  District  Magistrate  tvIio  v  as  also  tt.e 
Collector  of  the  District. 

Under  the  provisions  of  Section  41  of  the  Act  it  is  not  essential  for  an 
Kxoise  Officer  that  he  t«liookl  himself  take  the  person    arrested  before  the 
Mogistrate,  it  is  sufficient  compliance  with  the  Act  if  an  accused  >Ya3  with 
all  convenient  despatch  taken  before  a  M-r>gistrate  by  the  ordinary  proce- 
dure by  which  accused  are  brought  before  the  Magistracy. 

Qifen-Ewjn-esii  v.  Sundar  Si'igh  (^'),  Queen- Empre.-ii  v.  Mukawiu  {-), 
and  Evipress  v.  Chtt  Sirinh    ("),    cited. 

Prtiiion  jor  terisUn  of  tlie  (■rder    of  A.    K.    MartiueaUf    Esquire, 
Additional     Sessintis     Judge.    Moollan    Dirisioi,    dated    lOfh 

pP^c.h.r   1902. 

hoeclicy,  for   peiitionci-. 

I'ctmaii,  Assi.siant  Legal  Reme]iil)rnTieer,  for  respoiuleni. 

The  judgment   of  the  learned  Cliief  Judge  was  as  follows: 

Clark,  C.  J.— Tlie  aecused  lias  been  eonvlcted   for    being  in   -igir  T\(aych  1903. 
possession,  in  contravention    of  rules,    of    chdras    iiiidei'   Section 
4R,  Act  XII  of  186n. 

He  was  airewteil  by  fiahib    Singh,  Sergeant  Police,    on   Uth 
October    1902,    who   reported    the   case   at   the    /Aann,  Moollaii 

(')  8  P.  /?.,  1901,  Cr.         C^)  /.  L.  n„  XX  AH.,  70. 
C)  22  P.  «,,  1900.  Cr. 
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Cantonment.  Harnam  Singh,  Sergeant  of  that  thana,  investigat- 
ed the  case  and  challaned  it  on  the  16th  October  to  the  District 
Magistrate  through  the  District  Superintendent,  Police,  and  on 
ihe  10th  October  the  District  Magisirato  made  the  cnsc  oyer  for 
trial  lo  Sardar  Sohan  Singh,  Magislraie. 

It  is  argued  on  behalf  of  accused  that  there  was  no  com- 
plaint or  report  of  the  Collector  or  an  Excise  Officer  to  give  the 
Magistrate  jurisdiction.  Though  the  challan  wa^  sent  for  orders 
to  the  District  Magistrate  as  such,  the  order  sending  the  case  to 
Sardar  Sohan  Singh  for  trial  only  bears  the  initials  of  the  Dis- 
trict Magistrate  without  any  designation  of  his  office.  As  the 
District  Magistrate  is  the  same  individual  as  the  Collector,  and 
as  the  case  would  be  reported  to  him  in  the  same  way  by  the 
police,  whether  as  District  Magistrate  or  Collector,  I  think  it 
would  be  reasonable  to  hold  that  the  order  was  passed  by  him 
in  his  capacity  of  Collector  as  well  as  in  his  capacity  of  District 
Magistrate,  and  on  this  ground  I  would  hold  that  the  Magistrate 
had  jurisdiction. 

Further  I  would  hold  that  the  Magistrate  had  jurisdiction 
under  Section  41  of  the  Act  (see  QMeen-Empiess  v.  Sun  Jar  Singh 
(^),  and  Qiieen-Emprf-ss  v.  Miikanda  (^).  It  is  argued  for  accus- 
ed that  as  it  was  Sahib  Singh  who  arrested  the  accused,  and  as  it 
was  not  he,  but  Harnam  Singh  who  c/ia?^i?is(i  the  accused,  the 
provisions  of  Section  41  were  not  complied  witli  so  as  to  give  the 
Magistrate  jurisdiction  under  that    section. 

It  is  not  denied  th;^t  both  Sahib  Singh  and  Harnam  Singh 
were  Excise  Officers  with  power  to  arrest  accused  and  take 
him  before  the  Magistrate  under  Sections  37  and  4J  of  the  Act. 
As  held  in  Empress  v.  Ch-l  Singh  ("'),  I  do  not  think  it  was  es- 
sential that  Sahib  Singh  should  himself  take  the  accused  before 
the  Magistrate;  it  would  be  sufficient  compliance  with  the  Act  if 
accused  were  with  all  convenient  despatch  taken  before  the 
Magistrate  by  the  ordinaiy  procedure  by  which  accused  arc 
brought  before  the  Magistracy,  and  this  was  done. 

I  therefore  hold  that  the  Magistrate  had  jurisdiction  to  tiy 
the  case  and  I  dismiss  the   revision. 

Afplication  dtimissed. 


(1)8    r.  R.,  1901,  Cr.  («)  I.  L.  /?.,  XX  All,  70. 

(-)  22  P.  B.,  1900,  Cr. 
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No.  10 

Before  Mr.  Justice  Chatterji. 
KARIM  BAKHSH,- PETITIONER, 


1  c.,.„, 


Versus  (  ^^'^'^^^  Sidi. 

HABIBULLA  AND  ANOTHER,— JiESPONDENTS. 
Criminal  Revision  No.  11135  of  1902. 

Criminal  misappropriation— Purhiei' ^Penal  Code,  Section  iOo. 

Although  a  partner  is  authorized  to  receive  money  on  behalf  of  the 
firm  and  its  appropriation  to  his  use  is  not  necetfcaiily  criminal,  unless 
it  is  shown  that  there  was  an  undei standing  between  the  partners  that  he 
would  not  80  use  it,  or  that  he  knew  that  sach  money  could  not  upon  the 
state  of  the  firm's  accounts  fall  to  his  share,  but  In  a  case  where  a  partner 
received  money  on  behalf  of  the  firm  and  omiittd  to  enter  it  in  the 
accounts  Fo  that  the  fact  of  the  receipt  could  not  be  known  to  his  co- ! 
partner,  held,  that  such  omission,  unless  duly  accounted  for,  was  some/ 
proof  of  an  intention  by  the  partner  to  appropriate  partnership  assets  to! 
himself  without  the  kuowledgo  and  consent  of  his  co-partner,  which; 
prima  facia  was  dishonest,  and  that  his  admistsicn  when  detected  and 
profession  to  credit  the  money  to  his  share  of  profits  did  not  exculpatej 
him. 


Semhle  :    There  is  nothing  in  law  to  exempt  a  partner  from  a  prosecu- 
tion for  criminal   breach   of   trust   provided    that    the   ingredients 
offence  as  defined  in  Section  405  of  the   Penal  Code  can  bo  ma^e  out. 


irosecu-  I 
of  the  A 
It.         J 


Q'lecti-Empresi  v.  Okkoy  Gooinar  Shaw  ^^')  aud    R^gina  v.    Tankard  ('), 
cited. 

Petition  for  revision,  of  the  order  of  Lata    Mid  Haj^  Magistrate^  \st 
class,  Delhi,  dated  26th  May    1902. 

Beechey  aud  Oertel,  for  petitioner. 

Mubammad  ISliati  and  Shadi  Lai,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Chatterji,  J.— This  is  an  application  asking  for  further  23r(iiffl7rA  1903. 
inquiry  in  a  case  in  which  the  accused  have  been  discharged. 
It  is  urged,  as  a  preliminary  objection,  thai  Section  4o9,  Criminal 
IVocedure  Code,  under  which  the  application  professes  to  be 
filed,  does  not  deal  with  re-inquiry  into  cases  of  discharge,  but 
it  is  clear  that  Section  137  was  intended  and  the  elerical  error  is 


{i)  13  B.  L.  /?.,  307.  1  (•)  L  R.,  1  Q.  B.  (18U4),  548. 
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immaterial.     It  would  not  justif}^  my  rejecting  the  application  as 
untenable. 

1  apprehend  that  Die  order  that  1  have  really  got  to  revise 
is  that  of  the  Magistrate  who  discharged  the  accused.  The 
Sessions  Judge's  order  merely  contains  his  reasons  for  not  grant- 
ing the  petition  for  further  inquiry  Hied  before  him,  and  these 
reasons  cannot  be  treated  as  findings,  though  they  are  eiriitled 
to  careful  consideration  at  my  hands. 

It  is  claimed  for  Habibullah  that  he  is  a  partner  in  the  shop 
of  Elahi  Bakhsh,  minor,  as  he  has  a  share   in  the   losses    as   well 
as  the  profits,  though   none  in  the  capital.     The  prosecution  try  to 
put  his   status    lower,  but  for   the  purposes  of   this  application  it 
may  be  assumed  that  he  is  a  partner  as  he  is  held  to  be  by  the  two 
lower   Courts.     The  question    then  is,  whether  on    that   assump- 
tion  his  discharge  is   justified  on  the  grounds  given    in  the  order 
of  the    Magistrate.     The   case  for  the  prosecution  is  set  forth  in 
the  order  and    need  not  be  recapitulated.     It  need  only    be  noted 
that,  apart  from  the  question    of  the  liability  of  the  accused   to  a 
criminal   prosecution,    the    Magistrate   does   not    find    it   to   be 
unfounded   in  fact.     He    finds  that    the  accounts  of    the  firm  are 
very    irregularly   kept   and    arc    incomplete    and    also    that   the 
/  accused   Habibullah    realized    certain  items  and  kept   them  wdth 
j    himself  without  showing   them  in    the  books.     But  he  holds  that 
I   merely  foi^  this   reason  Habibullah  cannot  be  liable  to  a  criminal 
I  prosecution  when  he   himself  admits  the  receipt,  and  that,    as  he 
\  was  a   partner  in    the    profits    and    losses  to  the  extent   of   one- 
ifourtl),  he  could   keep  the  money  on  account  of   his  share   of  the 
Iprofits.     The    J!\laglstrate  also   considers  that    the   misappropria- 
ition  of  no  particular  item  is  proved   against  Abdul  Wahab  and 
that  the  case  is  proporly  one  triable  in  the  Civil  Court. 

As  regards  Habibullah,  I  think  the  Magistrate  was  under 
a  misapprehension.  There  is  nothing  in  law  to  exempt  a  partner 
from  a  prosecution  for  criminal  breach  of  trust,  provided  that 
the  ingredients  of  the  offence  as  defined  in  Section  405  can  be 
made  out  (see  Qaeai- Empress  v.  Okhoy  Coomir  Shaiv  Q), 
Regina  v.  Tanhard  (-)).  A  partner  is  authorized  to  receive  money 
on  behalf  of  the  firm,  and  the  fact  of  realization  of  partnership 
debts  proves  nothing  against  Habibullah.  But  he  received 
them  as  trustee  for  his  co-partner  and  is  bound  to  account  for 
them.     His   appropriation  of  the   moneys  to    his   own  use  is  also 


(1)  13  B.  L,  R.,  307. 


{^)  L.  R„  I  q.  B.  (1801),  548. 
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not  necessarily  criminal,  unless,  perhaps,  it  is  shown  that  there 
was  an  understanding  between  the  partners  that  lie  would  not' 
so  use  it  and  he  knew  that  such  money  could  not,  upon  the  state 
of  thcfiiWs  accounts,  fall  to  hi^sharc.  But  if  he  omits  to  enter 
the  receipt  in  the  accounts  so  that  the  fact  of  the  receipt  cannot 
be  known  to  his  partner,  such  omission,  unless  duly  accounted! 
for,  is  some  proof  of  an  intention  to  appropriate  partnership] 
assets  to  himse]i  without  the  knowledge  and  consent  of  his  co- 
partner, which  ffinid  facte  is  dishonest.  That  Habibullah, 
when  the  fact  of  the  receipt  became  known,  admitted  it,  and 
professed  to  credit  the  money  to  his  share  of  the  profits,  docs  not 
exculpate  him.  if  the  original  non-entry  in  the  accounts 
amounted  to  concealment  the  admission  when  detected,  avails 
nothing.  It  is  not  even  the  case  that  the  money  was  at  once 
refunded,  though  this  would  have  made  no  ditierence  in  the 
guilt  of  the  accused  if  otherwise  made  out. 

If  such  an  act  is  not  criminal,  a  partner  may  privately  realize  ' 
all  the  partnership  assets  or  remove  the  whole  of  the  partner- 
ship goods  and  in  this  way  ruin  the  firm  and  get  off  from  crimi- 
nal liability  by  asserting,  when  detected,  that  he  took  them  simply 
as  his  shai-c  of  the  capital  or  profits,  though  he  may  not  be  en- 
titled to  a  share  of  the  capital  and  there  may  be  no  profit  and  he 
himself  was  fully  cognizant  of  these  facts. 

Further,  the  civil  liability  may  be  a  mere  illusion  for  the 
assets' or  money  may  all  be  wasted,  and  the  appropriation  to  the 
profits  or  share  may  be  a  mere  pretence  to  ward  off  a  criminal 
prosecution.  In  other  words  his  mere  statement  when  detected 
that  he  took  the  assets  as  his  own  sliare  is  not  sufficient  to  show 
that  he  is  not  criminally  liable. 

1  think,  therefore,  the  ground  taken  by  the  Magistrate  is  un- 
tenable. Neither  the  fact  that  the  case  may  be  tried  in  a  Civil 
Court  nor  that  Ilalnbullah  is  a  partner  and  admits  receipt  of 
the  moneys  when  they  arc  traced  to  him  and  professes  to  have 
taken  them  as  part  of  his  share  of  the  profits,  is  sufficient  for 
HabibuUah's  exculpation  if  the  receipt  wasi  improper,  secret  and 
dishonest.  The  Sessions  Judge's  ground  that,  as  there  was  no 
writing  defining  the  duties  of  the  partners,  no  prosecution  is 
tenable,  is  equally  wrong.  It  is  for  the  Court  to  find  wlulher 
Habibullah- 

(l)  is  a  partner  or  a  servant  remunerated  by  profits  . 
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(2)  received  any  specific  moneys  and  misappropriated  them 
dishonestly. 

The  dishonesty  is  a  matter  of  inference  from  the  evidence 
and  the  circumstances,  e.fj..,  whether  the  non-entry  in  the  accoant 
was  for  good  cause  and  whether  the  receipt  was  kept  secret  ivom 
complainant  or  made  known  to  him,  &c.  There  is  apparently  no 
question  about  appropriation  of  the  money  to  Habiballah's  own 
use.  The  understanding,  if  any,  between  the  partners  as  to  the 
mode  of  crediting  the  receipts,  is  also  material.  False  entries 
made  in  the  accounts,  if  shown  to  have  been  made  with  Habib* 
uUah's  knowledge,  have  also  an  important  bearing. 

As  regards  Abdal  Wahab,  the  fact  that  no  specific  item  is 
stated  to  have  been  taken  by  him  is  not  sufficient  for  his  dis- 
charge if  he  was  the  accountant  of  the  firm  and  custodian  of  the 
money.  A  general  deficiency  in  the  account  is  enough  if  it  is 
established  [see  Section  222  (2),  Criminal  Procedure  Code].  The 
Magistrate  came  to  no  distinct  finding  as  to  Abdul  Wahab 's  posi- 
tion in  the  shop  and  his  duties  and  responsibilities.  The  Ses- 
sions Judge  has  entirely  misapprehended  the  facts  as  to  the  de- 
ficiency of  the  sum  of  Rs.  2,7'1;2  in  the  assets  of  the  shop. 
The  deficiency  occurred  prior  to  3rd  July  1901  and  the  amount  is 
the  balance  brought  out  on  the  account  being  made  up.  This 
mistake  of  the  Sessions  Judge  vitiates  his  opinion  altogether. 
Bulla  V.  Queen-Emprtss  (^)  is  clearly  distinguishable  from  the 
present  case. 

I  accept  the  application  and  order  reinquiry  into  the 
charge  against  the  accused  as  I  consider  they  have  been 
discharged  on  grounds,  that  are  insufficient  and  erroneous  in 
law.  It  must,  however,  be  distinctly  understood  that  I  express 
no  opinion  whatever  as  regards  their  guilt.  I  have  merely 
discussed  the  legal  questions  arising  in  the  case  and  pointed 
out  the  errors  in  the  orders  of  the  Magistrate  and  the  Sessions 
Judge. 

Application  allowed. 


(^)  2  P.  Ji.,  1901,  Cr. 
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No.  11. 

Before  Mr.  Juf^tlce  Reid  and  Mr.  Justice  Anderson. 

EMPEROR  OF  INDIA —APPI'^LLANT,  n 

Versus  >  Appellate  Ridb. 

MANG  AT,— RESPONDENT.  ) 

Crimitial  Appeal  No.  51  of  1903. 

Appeal  hij  Local  Government  in  cane  of  acquittal — Criminal  Procedure 
Onda,  1898,  Section  417. 

Held,  that  the  Chief  Court  will  not  interfere  Avith  orders  of  aorinittal 
passed  after  careful  coiisiderntion  of  qnestiona  of  fact  and  without  any 
display  of  incompetence  or  perversity  merely  because  it  might  itself  sitting 
as  a  Court  of  original  jorisdietion  has  arrived  at  a  different  conclusion. 

Empre.'ia  of  Imli'i  v.  Cayadin  (^)  followed. 

A]y}-)r>nl  frnni  the  order  of  Sheikh  Fakir  Ali,    Magistrate,    \st  Clnss^ 
liohtak,  dated  Sth  August  1902. 

Turner,  Government  Advocate,  for  appellant. 

Oertel,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Reid,  J.— This  is  an  appeal  under  Section  417  of   the   Court     Sth  June  1903. 
of  Criminal  Procedure  from  an  order  of  acquittal. 

The  facts  are  stated  in  the  judgment  of  the  lower  Court. 

"We  see  no  reason  for  interference.  Although  the  respondent 
l)revaricated  when  asked  what  he  had  done  with  the  parcel 
ri trusted  to  him  for  delivery,  and  his  conduct  was  suspicious; 
several  apparently  respectable  and  unbiased  witnesses  for  the 
defence,  who  were  not  shaken  in  cross-examination,  told  a  story 
which  completely  cleared  him  of  the  charge  of  criminal  l)reach 
of  trust. 

A  statement  alleged  to  have  been  made  by  tlie  respondent 
tni  the  3rd  May  was  not  proved,  and  the  delay  in  making  ilie 
statement  of  the  4th  May,  def)Osed  to  by  Lala  Hazarl  Lai,  was 
not  unnatural,  the  icspondent  havino-  been  in  police  (Misiody  on 
the  3rd. 

The  fact  that  no  part  of  the  covering  of  the  parcel  was  pi-o- 
(Incod  is  by  no  means  conclusive.  The  handkerchief  which  is  fho 
subject  of  tiie  charge  was  of  small  value,  the  parcel  a])pearM  to 
have  ))ecn  in  such  a  form  tliat  its  conicnls   could    be   asccMiuined 
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without  unfastening  it,  and  it  is  extremely  probable  that  it  was 
well  known  at  the  Post  Office  that  the  Inspector  of  Post  Offices 
had  arrived  on  special  duty. 

This  Court  has  adopted  the  rule  laid  down  in  Empress  of 
India  v.  Gayadin  (^),  and  has  not  consented  to  interfere  with 
orders  of  acquittal,  passed  after  careful  consideration  of  questions 
of  fact  and  without  any  display  of  incompetence  or  perversity, 
merely  because  it  might  itself,  sitting  as  a  Court  of  original  juris- 
diction, have  arrived  at  a  different  conclusion.  The  Court  below 
has  not  displayed  incompetence  or  perversity,  and  has  carefully 
weighed  the  evidence.  We  canonr  in  the  finding  tliat  the  evidence 
for  the  prosecution  is  by  no  means  so  conclusive  as  to  justify  the 
absolute  rejection  of  the  evidence  for  the  defence. 

The  appeal  fails  and  is  dismissed. 


No.  12. 

Before  Mr.  Justice  Reid. 
i  ALLAH  BAKHSH,— APPELLANT, 

Appellate  Side.  *  Versus 

I  THE  EMPEROR,— RESPONDENT. 

Criminal  Appeal  No.  495  of  1902. 
Criminal    Procedure    Code,     1898,     Section    319 — Power    of    District 
Magistrates  ivith  respect    to   cases   submitted    to    them   under  Section   349, 
Criminal  Procedure  Code,  to  inflict  severe  sentences. 

Keld,  thf^t  the  powers  of  a  District  Magistrate  to  whom  proceedings 
in  a  case  tried  by  a  second  class  Magistrate  have  been  submitted  with  a 
viow  to  the  accRsed  receiving  a  more  severe  punishment  than  the  Magis- 
trate trying  the  case  is  empowered  to  inflict  are  regulated  by  the  proviso 
to  Section  349,  Criminal  Procedure  Code. 

Empress  v.  Begu  (-)  referred  to. 

Appeal  from  the  order  of  Sheikh    Asgar    AH,    District    Magistrnte, 
Muzaffargarh,  dited  26th  August  1902. 

At  a  preliminary  hearing   of  the   appeal  in    Chambers   the 
following  order  was  recorded  by 

26th  Feb,  1903.  Reid,  J.— Having  considered  the  evidence  on  the  record   the 

memorandum  of  appeal  and  the  judgment,  I  see  no  reason  for 
interference  with  the  conviction  under  Section  379  of  the  Penal 
Code.     The  petitioner  has  throughout  admitted  that  he  stole   the 

{^)L_L.R.,irAll,  148.    ;  ^     (2)     10  P.  72.,  1881,  Cr. 


JT.  1903.  ] 


CRIMINAL  JUDGMENTS— No.  13. 


33 


cnp,  and,  although  it  is  not,  in  my  opinion,  established  beyond 
all  reasonable  doubt  that  he  stole  the  donkey,  the  conviction  may 
stand  in  respect  of  the  cup. 

The  District  Magistrate  has,  however,  overlooked  the 
proviso  to  Section  849  of  the  Code  of  Criminal  Procedure,  which 
limits  the  sentence  which  he  may  pass  under  Section  349  (2) 
to  the  extent  to  which  a  sentence  is  limited  by  Sections  32  and 
^3  of  the  Code. 

Under  Section  46,  Act  X  of  1872,  corresponding  to  Section 
.149  of  the  Code  now  in  force,  it  was  held,  in  Empress  v. 
Begu  (-)  that  a  ^lagistrate  of  a  District  could  not,  **  if  he 
"  passed  a  judgment  and  sentence  "  under  Section  46,  exercise 
his  powers  under  Section  36,  corresponding  to  Sections  30  and 
34  of  the  Code  now  in  force.  The  course  to  be  pursued  by  a 
Magistrate  of  a  District,  who  thinks  a  sentence  of  two  years  in- 
adequate, is  to  order  a  re-trial.  Admitted  on  question  of  sentence 
only. 

The  final  judgment  of  the  Chief  Court  was  delivered  as 
follows  by 

Reid,  J.— My  order  of  the  26th  February  1903  admitting 
this  appeal  will  be  read  with  this.  I  sec  no  reason  for  ordering 
a  new  trial. 

I  reduce  the  sentence  passed  by  the  Magistrate  of  the  District 
to  rigoi-ous  imprisonment  for  two  years,  including  solitary 
coutincment  for  three  months. 

No.  13. 

Bi^fore  Mr.  Justice  Held. 

CROWN,— COMPLAINANT, 

Versus 

GURDITTA  AND  ANOTHER,— ACCUSED. 

Criminal  Revision  No.  1446  of  1902. 

Vunjab  Miinlcipal  Act,  1891,  Section  169 — Conviction  for  disobedience 
of  orders  oj  Cominittee  under  Chapter  VI — "  Continuing  hreach" 

The  accused  having  been  convicted  under  Section  1G9  of  the  Punjab 
Municipal  Act  for  not  complying  with  a  notice  under  Section  95  wore 
sentenced  to  a  fine  of  Rs.  5  each,  a^d  in  the  event  of  failure  to  remove  tho 
building  within  a  week  to  pay  an  additional  fine  of  two  annas  a  day  for 
everyday  after  Mio  wee's  grace  on  which  tho  order  to  remove  tho  build- 
ing was  not  complied  with. 

(»)10P.  R.y  1881,  Or. 


5th  May  1903. 
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Held,  that  the  order  as  to  the  payment  of  a  daily  line,  after  the  date  of 
conviction,  for  failure  to  comply  with  the  order  was  bad,  as  a  line  ciunot 
be  imposed  prospectively.  The  words  '*  continuing  breach  "  in  Section  160 
empower  a  Magistrate  to  impose  a  daily  fine  from  the  date  mentioned  in 
the  notice  issued  by  the  Committee  under  Section  95  up  to  the  date  of 
compliance  or  to  the  date  of  conviction,  whichever  may  first  occur, 
Qacpu-Empress  v.  Veerammal  (^)  cited. 

Case  reported  hy    Majot  G.  G.  Beadou,   Sessions  Judge,  Jtdlundur 
Division^  on  \lth  December  J 902. 

The  facts  of  the  case  were  as  follows  : — 

A  notice  under  Section  95,  Municipal  Act,  was  issued  to 
Gurditta  and  Bliag  to  remove  an  unauthorised  building  by  a 
certain  date. 

The  accused,  on  conviction  by  Sardar  Tara  Singh,  exercising 
the  powers  of  a  ]\Iagistrate  of  the  1st  Class  in  the  Jullundur 
District,  were  each  sentenced,  by  order  dated  4th  November  1902, 
under  Section  169  of  the  Municipal  Act,  to  pay  a  fine  of  Rs.  5 
and,  in  the  event  of  failure  to  remove  the  building  within  a  week, 
to  pay  an  additional  line  of  2  annas  a  day  for  every  day  after  the 
week's  grace. 

The  proceedings  were  forwarded  for  revision  on  the  following 
grounds : — 

A  notice  under  Section  95,  Municipal  Act,  was  issued  to 
Gurditta  and  Bhag  to  remove  an  unauthorised  building  by  a 
certain  date. 

On  conviction  of  the  offence  of  not  complying  with  this 
notice  the  Magistrate  sentenced  these  two  persons  to  be  fined  Rs.  5 
each  under  Section  169,  Municipal  Act  and,  as  I  understand  the 
order,  further  directed  that,  in  the  event  of  failure  to  remove  the 
building  within  a  week,  the  offenders  were  to  pay  an  additional 
tine  of  2  annas  a  day  for  every  day  after  the  week's  grace  during 
which  the  order  to  remove  the  building  was  not  complied  with. 

In  my  opinion  the  Magistrate  had  power  to  impose  a  fine 
not  exceeding  Rs.  50  for  failure  to  comply  with  the  notice  by 
the  date  mentioned  in  the  notice  and,  further,  he  had  power  to 
impose  a  daily  fine  not  exceeding  Rs.  5  per  day  from  the  date  men- 
tioned in  the  notice  up  to  the  date  of  compliance  with  the  notice 
or  to  the  date  of  conviction,  whichever  came  first,  provided  that 
the  total  fine  imposed  did  not  exceed  the  Magistrate's  powers.  I 
am,  however,  of  opinion  that,  the  Magistrate  could  not  order   the 

(1)  I,L.B.,XVI  Mad,,  230. 
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l>;iymeiu  of  a  daily  fine  after  the  date  of  conviction  for  an 
indotinite  period,  because  (1)  at  the  time  of  passing  sentence 
there  could  be  no  proof  of  continuing  breach  after  the  date  of 
convictioij,  and  (2)  the  fine  for  the  continaing  breach  might 
increase  to  a  sum  exceeding  the  amount  of  fine  which  the  Magis- 
trate has  power  to  impose. 

In  case  of  a  continuing  breach  after  the  date  of  conviction 
it  would  apparently  be  open  to  the  Municipal  Committee  to 
prosecute  again. 

For  the  above  reasons  I  think  the  Magistrate's  order   in  the 
present  case  is  illegal,  and  I  accordingly  report  the  case  for  the 
iders  of  the  Chief  Court. 

The  present  case  is  in  itself  of  very  little  importance,  and  my 
cliief  reason  for  referring  it  is  that  the  method  of  awarding  fines 
in  the  case  of  a  continuing  breach  is  not  generally  understood 
and  a  definite  ruling  on  the  point  will  be  useful  in   future   cases. 

The  Judgment  of  the  Chief  Court  was  delivered  by 

Reid,  J. — The  dictum  of  Best,  J.,  in  Criminal  Revision  96  of    Ihth  April  1903. 
1892,  Queen-Empress  v.  Veeramrtial  (1)  is  in  point. 

I  concur  with  the  learned  Sessions  Judge  in  the  view  that 
line  cannot  be  imposed  prospectively.  The  proper  course,  as 
remarked  by  Best,  J.,  is  to  institute  further  prosecution,  if  there 
be  occasion  for  it,  and  allow  the  accused  an  opportunity  of 
defending  himself  before  the  further  fine  is  imposed.  I  set  aside 
so  much  of  the  order  of  the  Magistrate  as  imposed  a  fine  for 
failure  to  comply  with  the  order  for  removal  after  the  date  of  the 
conviction.    That  portion  of  the  fine,  if  realised,  will  be  refunded. 

No.  14. 

Before  Sir  lVillia7n  Clark,  Kt.j  Chief  Judge,  and  Mr.  Justice 

Anderson. 

THE  CROWN 

Versus  (    _, 

>   Revision  Sidf. 

NATHU  AND  OTHERS,— ACCUSED.  \ 

Criminal  Revision  No.  257  of  190o. 

Criminul  Procedure  Code,  1898,  Sections  253,  251,  258,  '^^O—Mayitilralc 
rcheaying  evidence  for  prosecutioii  under  proviso  (a)  to  Section  SiiO  where 
(hanjes  tvere  framed  hy  his  predecessor — Discharge — Acquittal, 

The  eviiloiico  for  tlio  prosocutioii  having  been  tukou  hofoio  a 
^■lagisLrato  who,  aftor  lie  had  framod  charged   against  tho  aocuaod,  ceased 
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to  exercise  jurisdiction  therein  and  the  case  having  been  then  transferred 
to  his  saccessor,  the  accused  demanded  that  the  witnesses  for  the  pro- 
secution should  be  re-examined.  Accordingly  the  witnesses  were  re-suni- 
moned  and  after  re-hearing  the  evidence,  the  second  Magistrate  discharged 
the  accused. 

Held,  that  the  Magistrate's  order  was  erroneous  in  form.  He  had 
no  authority  to  supersede  the  proceedings  of  his  predecessor  or  disregard 
the  charge  framed,  and  his  order  of  discharge  should  therefore  be  treated 
as  an  order  of  acquittal  under  Section  258. 

Re-hearing  of  the  evidence  under  proviso  (a)  to  Section  350  of  the 
Code  of  Criminal  Procedure  after  a  charge  has  been  drawn  up,  amounts 
to  the  re-commencement  of  the  trial  as  distinguished  from  a  re-coinmenpc- 
ment  of  the  enquiry. 

Sadagopacharyar  v.  Bagavacharyar  (^),  Que e7i- Empress  v.  Radhe  (-), 
and  Kesra  Ram  v.  The  Empress  (^)  referred  to. 

Case  reported  by  S.  S.  Harris^  Esquire,   Additional  District  Magis- 
trate, Lahore,  on  4th  March  1903. 

The  facts  of  the  case  were  as  follows  :  — 

The  accused,  on  trial  by  H.  S.  Williamson,  Esquire,  exer- 
cising the  powers  of  a  Magistrate  of  the  2nd  Class  in  the  Lahore 
District,  were  discharged  by  order,  dated  22nd  January  1903, 
under  Section  253  of  the  Indian  Penal  Code. 

The  proceedings  were  forwarded  for  revisio?i  on  the  following 
grounds  : — 

Mr.  Campbell,  Magistrate,  2nd  Class,  heard  the  evidence  for 
the  prosecution  and  framed  charges  under  Section  406,  Indian 
Penal  Code,  against  all  four  accused  on  4th  November  1902,  and 
fixed  the  24th  November  1902  for  hearing  the  evidence  for  the 
defence.  In  the  meanwhile,  Mr.  Campbell  was  transferred,  and 
the  case  was  sent  to  the  Court  of  Mr.  Williamson,  Magistrate, 
2nd  Class.  The  accused  demanded  that  the  prosecution  witnesses 
should  be  re-heard,  the  witnesses  were  accordingly  re-summoned 
and  re-heard  (with  the  exception  of  one  witness  who  did  not 
attend).  Mr.  Williamson  after  the  rc-hearing  discharged  the 
accused  on  22nd  January  1903. 

The  question  is  whether  this  order  of  "  discharge"  should 
not  be  held  to  be  one  of  *'  acquittal." 

The  charge  having  once  been  framed  against  the  accused,  the 
only  course  open  to  the  Court  under  Section  258,  Indian  Penal 
Code,  was  either  to  acquit  or  convict  the  accused,  unless  Section 
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350,  Criminal  Procedure  Code,  makes  any  provision  to  the 
(3ontraiy.  The  words  used  in  this  section  are  "  or  he  may  re- 
"  summon  the  witnesses  and  re-commence  the  inquiry  or  trial." 
Does  this  mean  tliat  the  charge  framed  by  the  previous  Magis- 
trate is  to  be  disregarded  ?  In  my  opinion  it  doos  not.  A 
"  trial  "  commences  when  the  charge  is  framed  and  the  accused 
claims  to  be  tried  (Section  256,  Criminal  Procedure  Code),  so  the 
re-commencing  of  a  "  trial"  means  the  re-commencing  from  that 
stage.  Proviso  (a)  to  Section  350,  Criminal  Procedure  Code, 
allows  that  in  any  "  trial  "  the  accused  may,  when  the  second 
^fugistrate  commences  his  proceedings,  demand  that  the  witnesses 
or  any  of  them  be  re-summoned  and  re-heard.  It  does  not 
provide  that  a  charge  framed  by  the  first  Magistrate  is  to  be 
disregarded  by  the  second. 

T  have  not  been  able  to  find  any  ruling  in  support  of,  or 
against,  my  view,  but  it  would  be  of  great  advantage  to  have  a 
ruling  on  the  point.  These  are  cases  of  very  frequent  occurrence, 
and  the  general  idea  is,  that  when  the  second  Magistrate  re-summons 
the  witnesses  even  in  a  "  trial "  that  he  is  at  liberty  to  disregard 
the  charge  framed  by  the  first  Magistrate,  and  if  he  is  of  opinion 
that  no  prima  facie  case  has  been  made  out,  that  he  can  discharge 
the  accused. 

It  is  obviously  unfair  to  the  accused  to  be  discharged  when 
he  should  be  acquitted, 

In  the  present  case  the  accused  have  been  discharged,  whereas 
they  should  have  been  acquitted.  The  complainant  Mahi  has 
applied  for  revision  of  the  orders  of  discharge,  bat  this  applica- 
tion can  best  be  disposed  of  after  it  is  decided  whether  ^ir. 
Williamson's  order  is  one  of  discharge  or  acquittal.  I  therefore, 
under  Section  438,  Criminal  Procedure  Code,  report  the  case  for 
orders  of  the  Chief  Court  of  the  Punjab. 

The  judgment  of  the  Chief  Court  was  delivered  by 

Anderson,  J. — This  is  a  reference  by  the    Additional  District     1.5//i  May  1903, 
Magistrate,  Lahore,  for  orders  under  Section  438,    Criminal  Piy)- 
cedure  Code. 

A  2nd  Class  Magistrate,  after  hearing  evidence,  framed 
charges  against  several  persons,  under  Section  406,  Indian  Penal 
C'ode,  and  called  on  them  to  produce  evidence  to  clear  themselves. 
Tliat  Magistrate  was  transferred,  and  the  case  wont  before  anotlicr 
2nd  Class  Magistrate.  The  accused,  availing  themselves  of  the 
privilege  allowed  by  Section  35  )  of  the  Code,  demanded  that  the 
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prosecution  witnesses  should  be  re-summoned  and  re-hear  J.  The 
Magistrate  then  hearing  the  case  complied,  very  properly,  with 
their  request,  re-heard  the  evidence  and  reached  the  conclusion  that 
there  had  never  been  a  case  against  more  then  one  of  the  accused, 
namely  Sohni,  and  that  a  very  weak  one  which  would  not  warrant 
conviction.  He  then  passed  an  order  discliar ging  all  the  accused. 
The  Additional  District  Magistrate  is  of  opinion,  with  refer- 
ence to  the^provisions  of  Section  268,  Criminal  Procedure  Code,  that 
as  a  charge  had  been  framed,  the  only  order  which  the  Magistrate 
hearing  the  case  could  pass  was  one  convicting  or  acquitting  the 
accused,  and  that  the  Magistrate's  order  should  be  treated  as  one 
of  acquittal.  The  matter  has  become  further  complicated  as  the 
original  complainant  has  made  an  application  before  the  Additional 
District  Magistrate  that  the  order  of  discharge  should  be  revised 
and  further  enquiry  ordered. 

After  referring  to  the  text  of  Section  350,  Criminal  Procedure 
Code,  our  view  is,  that  the  intention  of  the  legislature  was  raerel}- 
to  give  the  accused  the  privilege  of  obliging  the  Magistrate,  who 
would  finally  dispose  of  the  case,  to  hear  with  his  own  ears  all 
evidence  produced  for  the  prosecution  and  to  form  his  own  opinion 
on  it,  but  not  to  give  him  the  power  of  a  superior  Court  as  defined 
in  clause  (6)  of  Section  423,  Criminal  Procedure  Code,  of  order- 
ing a  re-trial,  so  to  speak. 

If  the  case  has  gone  so  far  that  a  charge  has  been  drawn  up 
we  should  be  disposed  to  hold  that  the  second  Magistrate  cannot 
treat  the  charge  as  non-existent  although  he  himself  decide  to 
acquit  on  the  same  evidence. 

If  the  case  has  not  proceeded  so  far  as  the  imposition  of  n 
charge  no  great  diflBculty  can  arise.  The  proceedings  then 
would,  probably,  amount  only  to  an  enquiry,  yet  in  Sadagojoa- 
charyar  v.  Ragavacharyar  (^)  it  was  held  that  when  a  Magis- 
trate took  up  a  case  heard  by  a  predecessor  which  had  proceeded 
only  thus  far,  he  was  not  justified  in  doing  anything  further 
than  re-hear  evidence  and  could  not  refer  the  complaint  to  the 
police  for  enquiry  and  report.  In  Queen- Emprfss  v.  Badlie  (^) 
Straight,  J.,  remarked  that  Section  350,  Criminal  Procedure  Code, 
is  intended  to  provide  for  a  case  when  an  enquiry  or  trial  has 
been  commenced  before  one  incnmbent^'of  a  particular  magisterial 
post  and  that  officer  ceases  to  exercise  jurisdiction  and  is  succeeded 
by  another  officer.     The  circumstances  of  that  case    were   sorae- 

(^)  I.  L.  B.,  IX Mad.,  282.  {"-)  I,  L.  R,,  X[I  All.,  60, 
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what  different.  A  conviction  by  a  District  Magistrate  who  had 
disposed  of  a  case  referred  to  him  by  a  3rd  Class  Magistrate 
without  an  explicit  reqnest  to  take  up  the  case,  because  he  could 
not  pass  a  sufficiently  severe  sentence,  was  quashed,  and  the 
provisions  of  Section  850  were  held  not  applicable,  though  the 
District  Magistrate  had  said,  in  his  judgment,  that  he  took  up 
the  case  under  Section  349  of  the  Code,  clause  2  of  which  gives 
the  option  of  recalling  witnesses.  Kesra  Bam  v.  The  Eminess  (0, 
also  rules  that  the  proceedings  of  a  predecessor  in  office  arc  not 
superseded,  and  a  Magistrate  pronouncing  judgment  on  a  record 
completed  before  he  took  over  the  case  was  held  competent  to 
do  so,  although  there  had  been  some  irregularity  in  his  procedure 
in  not  having  the  accused  brought  before  him  to  ascertain 
whether  they  desired  to  exercise  the  right  reserved  to  them  under 
proviso  {n)  to  Section  350  of  the  Criminal  Procedure  Code. 

In  the  present  case  wo  should  bo  disposed  to  hold  that,  when 
the  accused  requested  that  the  prosecution  witnesses  should  be 
re-summoned  and  the  Magistrate  acceded  to  this  request,  he 
should  be  held  to  have  recommenced  the  trial  as  distinguished 
from  the  enquiry,  and  that  any  order  passed  by  him  after  con- 
sidering such  evidence  as  he  had  before  him,  if  not  an  order  of 
conviction,  must  be  taken  to  be  an  order  of  acquittal.  Moreover, 
a  perusal  of  the  evidence  itself  leads  to  the  conclusion  that  the 
case  did  not  deserve  to  succeed. 

We  direct  in  revision  that  the  order  passed  by  Mr.   William- 
son, Magistrate,  2nd  Class,  on  22nd   January  1903,  be  held  to   be 
11  order  of  acquittal  instead  of  an  order  of  discharge. 


No.  15. 

Befure  Sir  iVilliam  Clark,  Kt.^  Chief  Judge, 
and  Mr.  Justice  Reid, 
THE  EMPEROR,-APPELLANT, 

Vert!  us 

JANAN  AND  OTHERS,— RESPONDENTS. 
Criminal  Appeal  No.  605  of  1902. 
b'nnilicr  Crimes  Rerjulation,  1901,  Section  lo— Motion   hy    Vallic   iVo.so- 
cnlor  iti  vietv  to  a  reference   to   Council   of  Elders- Time  for   exercising  such 
power — Instructions  hy  telegram  from  a   Deputy  Commissioner   to   a   Vuhlic 
Prosecutor, 

Aftor  the  trial  oi"  a  Sessions  case  Jiad   been   coiDiilelcil   ^vith   Llio   ex- 
ccption    of  hearing  the  arguments,  tho   Public  Prosecutor  produced  a 
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telegram  addressed  to  him  parporting  to  have  been  sent  by  the  Deputy 
Commissioner  and  withdrew  the  case  from  the  Court  in  order  that  it 
might  be  referred  to  a  Council  of  Elders  under  the  Frontier  Crimea 
Regulation  of  1001.  The  Sessions  Judge  refused  to  stay  proceedings  on 
the  ground  that  the  Public  Prosecutor  had  not  been  instructed  in  writing 
by  the  Deputy  Commissioner,  he  being  of  the  opinion  that  the  telegram 
could  not  be  called  a  written  instruction  within  the  meaning  of  Section 
15  (1)  of  the  Regulation  ;  he  also  doubted  the  authority  of  the  Deputy 
Commissioner  of  withdrawing  the  case  under  the  Regulation  at  that 
stage. 

Held,  that  the  Sessions  Judge  was  wrong  in  refusing  to  stay  proceed- 
ings. The  obj«;ct  of  sub-section  (1)  of  section  15  is  only  to  ensure  definite 
instructions  which  might  be  obtained  by  a  telegram.  It  is  not  necessary 
that  such  instructions  ought  to  be  in  the  handwriting  of,  or  signed  by, 
the  Deputy  Commissioner. 

Although  it  is  an  inconvenient  and  improper  procedure  for  a  Public 
Prosecutor  not  to  withdraw  until  the  case  is  completed,  yet  the  section 
being  imperative  a  Sessions  Judge  is  bound  to  stay  proceedings  as  soon  as 
the  Public  Prosecutor  is  instructed  to  withdraw  from  the  prosecution  nt 
any  time  before  an  order  of  conviction  or  acquittal  has  been  made. 

Appeal  from  the  order  of  Maulvi  Tnam  All,  Sessions  Judge,  Mooltan 
Division,  dated  XOth  July  1902. 

Turner,  Government  Advocate,  for  appellant. 

Oertel  and  O'Gorman,  for  respondents. 

The  jndgment  of  the  Court  was  delivered  by 

28rJ  June  1903.  Claek,  C.  J. — After  the  trial  of   a    Sessions   case  had    been 

completed,  all  except  the  hearing  of  the  arguments,  the  Public 
Prosecutor,  under  Section  15  (0  of  the  Frontier  Crimes  Regula- 
tion No.  Ill  of  1901,  withdrew  from  the  prosecution  of  Sadarand 
Khuda  Bakhsh,  in  order  that  the  case  might  be  referred  to  a 
Council  of  Elders. 

The  Sessions  Judge  refused  to  stay  proceedings,  on  the 
ground  that  the  Public  Prosccutc^r  had  not  been  insiructed  in 
writing  hj  the  Deputy  Commissioner,  and  that  the  instructi6ns 
as  regards  one  of  the  accused,  named  him  as  Haidar,  while  his 
real  name  was  Sadar.  This  was  on  9th  July  1902,  and  he 
acquitted  the  three  prisoners  on  10th  July  1902. 

Government  has  appealed  against  the  acquittal,  and  the 
first  question  is  whether  the  Public  Prosecutor  was  instructed 
by  the  Deputy  Commissioner  in  writing  to  withdraw. 

The  Public  Prosecutor  had  in  his  possession  the  following 
telegram  :  "  I  authorize  you  to  withdraw  the  case  against  Khuda 
Bakhsh  and  Haidar.  " 
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The  case  was  a  Dera  Ghazi  Khan  case,  and  was  being  tried 
by  the  Sessions  Judge  at  Mooltan  (with  permission).  If  the 
case  had  been  tried  at  Dera  Ghazi  Khan,  as  it  should  in  the 
ordinary   course,  no  doubt  this  difficulty  would  not  have  arisen. 

In  our  opinion  the  wording  of  the  section  is  wide  enough 
to  include  instructions  by  telegram  from  a  Deputy  Commissioner 
to  a  Public  Prosecutor,  and  a  Deputy  Commissioner  who  in- 
structs a  Public  Prosecutor  by  telegram  instructs  him  in 
writing,  the  message  is  delivered  in  writing,  and  the  object  of 
the  section  is  no  doubt  to  ensure  definite  instructions,  and  this 
is  obtained  by  a  telegram.  If  the  Sessions  Judge  entertained 
any  doubt  on  the  subject,  he  should  have  adjourned  the  case 
to  remove  the  doubt. 

At  the  same  time  it  is  an  inconvenient  and  improper  proce- 
dure for  the  Public  Prosecutor  not  to  withdraw,  until  the  case  is 
completed,  if  he  might  equally  well  have  withdrawn  at  the 
commencement  of  the  trial.  The  section  seems  to  apply  to  cases 
where  something  unexpected  occurs  at  the  trial,  as  where  the 
w^itnesses  tnrn  round  from  their  previous  statements. 

The  section,  however,  is  imperntive  that  the  Sessions  Judge 
shall  stay  proceedings. 

As  regards  the  mistake  of  the  name  of  Haidar  for  Sadar  in 
the  telegram,  this  was  an  obvious  clerical  error,  and  though 
the  Public  Prosecutor  should  have  had  this  corrected,  yet,  as  he 
had  not  done  so,  the  Sessions  Judge  should  have  given  time  for 
the  purpose. 

The  error  does  not  occur  in  the  written  instruction  of  10th 
July,  which  followed  the  telegram,  where  Khuda  Bakhsh  and 
Sadar  are  correctly  named. 

We  therefore  accept  the  appeal  and  set  aside  the  orders  of 
the  Sessions  Judge  of  9th  and  10th  July  1902,  as  fnr  n,s  regards 
Sadar  and  Khuda  F?akhsh,  and  direct  stay  of  proceedings  in 
the  Sessions  Court  from  9th  July  1902  as  far  as  they  are  con- 
cerned. 

The  acquittal  of  .lanan  will  stand. 

Appeal  allowed. 
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No.  16. 

Before  Sir  William  ClarJc,  Kt.,  Chief  Judge,  and 
Mr.  Justice  Reid. 
j  SAJJAD  HUSSAIN,— APPELLANT, 

Appellate  Side,  <  Versus 

\  THE  EMPEROR,— RESPONDENT. 

Criminal  Appeal  No.  238  of  1903. 

Confeskion — Value  of,  svbsequenthj  retracted — Corroboration — Admiti- 
sihility  of  such  confessioa  tuithout  corroborative  evidence.  « 

Held^  following  Queen-Em'press  v.  Raman  O),  that  it  cannot  be  laid 
down  as  an  absolute  rule  of  law  that  a  confession  made  and  subsequently 
retracted  by  a  prisoner  cannot  bo  accepted  as  evidence  of  his  guilt  with- 
out independent  corroborative  evidence.  It  is  sufficient  for  his  convic- 
tion without  corroborative  evidence  notwithstanding  a  subsequent  denial. 
The  weight  to  be  given  to  such  a  confession  must  depend  upon  the  cir- 
cumstances under  which  the  confession  was  originally  given  and  the 
circumstances  under  which  it  was  retracted  including  the  reasons  given 
by  the  prisoner  for  his  retraction. 

Queen-Empress  v.  Haiku  Lai  ('^),  Crown  v.    Mussanunat    h'airce  (^)  and 
Rata  Ram  v.  Queen- Empress  (^)  referred  to. 

Appeal  from  the  order   of   S.    Clifford,   Esquire^  Sessions   Judge, 
Delhi  Division,  dated  29th  April  1903. 

Muhammad  Sliafi,  for  appellant. 

Government  Advocate,  for  respondent. 
6th  July  1903 »  Reid,  J. — The    appellant  has  been  sentenced  to   transporta- 

tion for   life  for  the   murder,  on  the  21st  January  1903,  of  Mus- 
sammat  Bhagwani,  aged  about  SO,  wife  of  Harnam,  a  barber. 

The  medical  evidence  satisfies  us  that  the  woman  was  mur- 
dered, her  throat  having  been  cut,  from  ear  to  ear,  to  the  spinal 
cord.  There  were  also  a  cut  about  an  inch  long  on  the  throat, 
below  the  fatal  wound,  a  superficial  wound  on  the  abdomen  and 
three  cuts  on  the  hands,  Harnam  reported  to  the  police  at  1 1 
p.  M.  on  the  22nd  January  that  he  had  gone  to  Karnal  on  the 
morning  of  the  21st  leaving  his  wife  at  home,  and  returned  on 
the  evening  of  the  22nd  to  find  his  house  locked,  and  that,  after 
he  had  had  the  lock  forced  open,  he  found  his  wife  in  the  house 
dead. 

On  the  27th  January  the  appellant,  a  Sayad,  aged  30,  sou 
of  a  Risaldar,  confessed  to  a  Magistrate  of  the  1st  Class  that  ho 
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had  murdered  Mussammat  Bhagwani,  with  whom  he  had  had 
au  intrigue  for  some  years,  because  he  suspected  her  of  renewing 
an  old  intrigue  with  Wilait  Ali,  and  she  had  fouHy  abused  him, 
when  he  taxed  her  with  being  unfaithful  to  him. 

This  confession  was  withdrawn  before  the  appellant  was 
charged  by  the  Committing  Magistrate  on  the  27th  March,  bnt 
the  Committing  Magistrate  has  committed  the  error,  so  com- 
mon among  Magistrates  in  this  Province,  of  not  dating  the  ap- 
pellant's statement. 

The  confession  bears  intrinsic  marks  of  being  genuine,  and 
we  see  no  reason  to  doubt  that  it  was  made  voluntaiily.  After 
confessing  the  appellant  appears  to  have  been  sent  to  the  judicial 
lock-up,  80  that  he  was  not  relegated  to  the  custody  of  tlie 
police,  as  suggested  by  his  counsel. 

We  see  no  reason  for  rejecting  the  evidence  of  Wilait  Ali  and 
Husain,  who  deposed  that  they  saw  the  appellant  and  Mussam- 
mat Bhagwani  together  on  the  21st  January  at  Harnam's  house, 
and  that  Wilait  Ali  left  a  message  with  the  woman  for  Harnam. 
On  this  latter  point  there  is  an  apparent  contradiction  between 
their  evidence  and  the  confession,  in  which  it  was  stated  that 
Mussammat  Bhagwani  refused  to  listen  to  what  Wilait  Ali 
wanted  to  say  to  her  and  that  he  then  went  away,  but  the  con- 
lessiou  was  not  specially  to  the  effect  that  Wilait  Ali  did  not 
tell  the  woman  to  deliver  a  message  to  her  husband,  and  the 
witnesses  deposed  that  she  merely  said  that  her  husband  had 
gone  to  Kaithal.  We  attach  no  importance  to  this  possible 
contradiction,  on  which  counsel  for  the  appellant  has  laid  much 
stress.  The  evidence  on  the  recoid  satisfies  us  that  an  intrigue 
between  the  appellant  and  the  murdered  woman  existed,  and  we 
see  no  force  in  the  sugggestion  that  Harnam  muidered  her.  The 
defence  had  an  opportunity  of  contiadicting  tlainam  as  to  his 
reason  for  going  to  Kaithal,  and  the  same  rcmaik  applies  to  the 
contention  that  a  number  of  ;)eople  mentioned  in  the  confession 
have  not  been  called  to  corroborate  it. 

Their  names  having  been  mentioned,  they  might,  and  have 
rot,  been  called  to  contradict  the  confession. 

As  W9  have  found  that  the  confession  has  been  corroborated, 
it  is  unnecessary  to  deal  at  any  length  with  the  contention  that 
a  conviction  cannot  bo  based  on  an  uncoirolointed  confession. 
In  our  opinion  an  uncorroborated  confession  may  bo  accepted, 
and   we  concur  with  Collins,  C.  J.,  and  Bliephard,  J.,  who  held  iu 
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Queen- Empress  v.  Raman  Q),  that  "  the  weight  to  be  given  to  a 
"  retracted  confession  must  depend  upon  the  circumstances 
*' under  which  the  confession  was  originally  given  and  the  cir- 
**  cuffistances  under  which  it  was  retracted,  including  the  lea- 
"  sons  given  by  the  prisoner  for  his  retractation,"  and  that  *'  it 
'*  cannot  be  laid  down  as  an  absolute  rule  of  law  that  a  con- 
"  fession  made  and  subsequently  retracted  by  a  prisoner  cannot 
*'  be  accepted  as  evidence  of  his  guilt  without  independent  cor- 
"  roborative  evidence." 

Queen-Empress  v.  Maiku  Lai  (')  is  to  the  same  efFect,  and 
Crown  V.  Mtissamma/  Pairee  (*),  and  Batti  Ram  v.  Que^u- 
Empress  (*),  cited  for  the  appellant  are  not  in  conflict,  inasmuch 
jis  they  deal  with  the  peculiar  circumstances  of  each  case. 

The  reasons  given  by  the  appellant  for  retractation  are  of  the 
description  so  commonly  alleged  by  prisoners  who  have  profited 
by  the  advice  of  other  prisoners  in  jail  or  lock-up,  and  the 
evidence  for  the  defence  is  worthless.  It  is  not  difficult  for  a 
Sayad,  son  of  a  Risaldar,  to  induce  four  witnesses  to  support 
such  an  alibi,  as  that  set  up  by  the  appellant,  and  such  a 
man  would  not  be  a  good  subject  for  ill-treatment  by  the 
police. 

We  are  satisfied  that  the  appellant  murdered  Mussammat 
Bhagwani,  and  we  concur  with  the  learned  Sessions  Judge  in 
holding  that  he  acted  under  provocation,  which  was  con- 
siderable, though  not  grave  and  sudden,  within  the  terms  of 
Section  300,  exception  I,  of  the  Penal  Code. 

We  dismiss  the  appeal. 

Appeal  dismissed. 
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No.  17. 

Before  ISir  William  Clark,  Kt,,  Chief  Judge, 
SINGHARA,- APPELLANT, 

Versus 

THE  KING-EMPEROR,— RESPONDENT. 

Criminal  Appeal  No.  179  of  1903. 

Misjoinder  of  charges— Joint   trial  for   distinct   offences— Iirfyularity — 
Criminal  Procedure  Cod",  1898,  Sections  233,  239  and  537. 

Misjoinder  of   charges  and  joint   trial  of   more  than    one   person    for 
distinct  offences    committed   in   different    transactions  are  opposed     to 
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Sections  233  aud  239  of  the  Code  of  Criminal  Procedure  and  are  illegalities 
aud  not  mere  irregularities  curable  by  Section  537. 

Semble. — The  offences  of  theft  and  receiving  stolen  property  when  the 
two  transactions  are  unconnected  are  distinct  offences  and  should  not  bo 
jointly  tried. 

Suhrahmania  Ayyar  v.  King-Emperor  (')  cited. 

Appeal  from  the  order  of  Sheikh  Asghar  Ali^  District  Magistrate^ 
Muzaffargarh,  dated  I9th  February  1908. 

Tlie  judgment  of  the  learned  Chief  Judge  was  as  follows : — 

Clakk,  C.  J.— The  facts  of  this  case  are  briefly  these—  12/7^  .Turn  1903. 

On  29th  November  1902  Chuhar,  accused  1,  was  found  in 
Shahr  Sultan,  Muzaffargarh  District,  trying  to  sell  a  girl, 
Mnssammat  Kasto. 

^fussammat  Kasto  was  questioned  and  her  history  followed 
up.  It  appeared  that  she  was  the  wife  of  one  Bhukku,  a  Megh 
(low  caste),  a  resident  of  Jammu  State,  and  she  had  left  him  in 
the  end  of  the  year  1900,  and  then  she  went  and  lived  with  the 
brothers  Gudar  and  Singhara,  accused  2  and  8  for  several 
months  ;  then  about  July  1901  these  two  men  took  her  to  Neh  in 
Bahawalpur  and  sold  her  to  Killu  (brother  of  accused  Chuhar). 
Killu  married  her,  and  subsequently  died,  then  Chuhar  took 
possession  of  her,  but  getting  tired  of  her,  was  trying  to  sell  her 
on  29th  November  1902. 

The  District  Magistrate  at  one  and  the  same  trial  has  con. 
victed  accused  2  and  3,  under  Section  368,  Indian  Penal  Code, 
of  wrongfully  concealing  or  keeping  in  confinement  a  kidnapped 
girl,  and  accused  1,  under  Section  419,  Indian  Penal  Cede,  of 
cheating  by  personation. 

Assuming  Mussammat  Kasto  to  have  been  15  years  of  age 
when  she  left  her  husband  some  two  years  ago,  the  first  question 
is  whether  she  was  kidnapped  ;  there  is  no  evidence  of  this.  HeV 
own  statement  is  that  her  husband  turned  her  out,  and  she  went 
at»d  lived  elsewhere,  and  finally  one  Lahnn  met  her  in  Jammu,  and 
kept  her  in  Jammu  for  half  a  month,  and  then  made  her  over  to 
the  accused  Gudar  and  Singhara. 

Her  husband,  Bhukku,  only  says  that  she  went  out  to  pink 
■ag  one  day,  and  did  not  return,  and  he  searched  for  her 
nnsacoessfully. 
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Mussammat  Kasto  was  at  the  time  some  15  years  of  age,  had 
been  living  as  wife  with  her  husband,  and  may  well  have  had  the 
appearance  of  an  ad  alt  woman. 

There  is,  in  the  first  place,  no  proof  that  she  was  kidnapped, 
and,  in  the  second  place,  if  she  was  kidnapped,  there  is  no  proof 
that  Gudar  and  Singhara  knew  that  she  was  kidnapped. 

There  is  further  no  reason  to  suppose  that  she  did  not 
voluntarily  and  openly  liv^e  with  Gudar  and  Singhara. 

The  case  against  these  two  accused  under  Section  868,  Indian 
Penal  Code,  therefore  absolutely  breaks  down. 

As  regards  Chuhar  there  is  clearly  no  case  under  Section 
419,  Indian  Penal  Code,  it  was  not  personating  for  Chuhar  to 
describe  the  woman  as  a  Kirari,  when  she  was  a  Megh.  To  con- 
stitute personation  under  the  section,  he  must  have  represented 
her  to  be  some  person  other  than  she  really  was. 

As  regards  the  question  whether  he  committed  cheating 
under  Section  417,  Indian  Penal  Code,  the  elements  of  the  offence 
are  not  at  all  made  out.  It  is  not  clear  that  Chuhar  knew 
that  the  woman  was  not  a  Kirari,  and  if  he  did,  he  was  only 
offering  to  selkher  as  such — he  came  to  no  terms  .vith  Dhannu,  and 
if  Dhannu  w  ent  to  Neh  to  make  enquiries,  it  cannot  be  said  that 
Chuhar  intentionally  induced  Dhannu  to  go  to  Neh  to  make 
enquiries,  this  would  probably  be  the  last  thing  Chuhar  wanted  ; 
the  case  does  not  come  within  the  deBnition  of  cheating. 

No  offences  have  been  proved,  and  if  they  have  been  proved, 
the  whole  proceedings  would  have  to  be  set  aside  for  misjoinder 
of  charges  for  two  reasons — 

(1)  Under   Section   283,    Criminal   Procedure   Code,   and 

subsequent  sections  the  charges  framed   could  not  be 
tried  together. 

(2)  Under    Section   289,   Criminal    Procedure    Code,   tho 

accused  could  not  be  charged  jointly. 

It  is  most  important  that  the  subordinate  Court  should 
strictly  observe  the  provisions  of  the  above  sections  as  to  framing 
of  charges,  for  the  Privy  Council  have  held  that  any  violation  of 
the  law  on  this  subject  is  more  than  a  mere  irregularity,  and 
cannot  be  remedied  by  Section  .537,  Criminal  Procedure  Code, 
but  that  the  conviction  must  be  set  as'de.  Sulrahmama  Ayyar 
v.  King-Em2'>eror  (M. 


(1)  Z.  Jj.  R„  XXV  Mad,,  61,  P.  C, 
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'J  bi'ee  offences  of  tbe  same  kind  -within  one  year  may  be 
charged  together,  Seetion  234,  More  than  one  offence  can  be 
tried  at  one  trial,  if  they  form  part  of  the  same  transaction,  also 
offences  falling  within  two  definitions,  ard  acts  constituting  one 
offence,  but  constituting,  when  combined,  a  different  offence, 
Section  2o5.  Where  it  is  doubtful  what  offence  has  been  com- 
mitted by  a  single  act  or  series  of  acts,  the  accused  may  be 
charged  with  all  or  any  of  such  offences,  or  in  the  alfoi-native, 
Section  28^.  "Except  in  those  cases,  there  must  be  a  separate 
charge  for  every  distinct  offence  and  such  charges  must  be  tried 
separately.  Section  2:18. 

Section  239  deals  with  tvhat  person  mny  hf  jointly  chatgedy  it 
is  against  this  section  that  Courts  so  often  offend,  it  is  only  when 
more  persons  than  one  arc  accused  of  the  same  offence  or  of 
different  offences  committed  in  the  same  transaction,  or  when  one 
person  is  accused  of  committing  any  offence,  and  another  of 
abetment  of  or  attempt  to  commit  such  offence,  that  they  can  he 
rliarged  and  tried  tooethcr. 

The  words  "  same  transaction"  require  careful  consideration. 
In  this  crtse  the  concealing  of  the  pirl  by  accused  2  and  3  could 
by  no  possibility  be  considered  as  part  of  the  same  transaction  as 
accused  3's  trying  to  sell  her  Ih  years  afterwards. 

Similarly,  persons  are  often  charged  together  for  stealing  and 
receiving  stolen  property,  though  the  two  transactions  aie  uncon- 
nected. In  such  cases  the  whole  proceedings  have  to  be  set  aside. 
Notice. 

On  the  final  hearing  the  learned  Chief  Judge  accepted  the 
appeal  and  acquitted  and  discharged  all  three  accused. 


No.  18. 

Before.  Sir  W ill iam  Clark,    Kt.,  Chief  Juihjr, 
CROWN 

ISMAIL  AND  OTHKRS. 

Criminal  Revision  No.  821  of  1903. 

Compe.n?atii>n.  —  Fahi'   cm^e — Imprisonment   in     defnult   of    jhiymoat    of 
CO mppn<tat ion— Criminal  Procedure  Code,  1898,  Section  250. 

He/. f,  that  as  a  caao  which  is  wilfully  falao  is  necessarily  vexftfioiiB, 
a  Magiatrato  is  compoieiit  to  order  tlio  oomplninant  to  pay  rompenaation 
xp  the  accuBed  under  Section  250  for  hrijiging  a  false  charge,  but  an  or(]lpf 
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of  imprisonment  under  the   second   proviso  of   Section   250  can   only  be 
passed  after  failure  to  recover  the   compenaation  as  a  fine. 

Pani  Hajra  y,  Bandhi  Dhanuh  ('),  Emperoi  v.  Asho  (•)  and  Bachu   Lnl 
V.  Jagdam  Suhai  (')  referred  to. 

Case  reported  hy  W.  A.  LeBossignal,  Esquire^  Sessions  Judge, 
Ferozepore  Division,  nn  27th  July  1908. 

The  facts  of  this  case  were  as  follows : — 

The  accused  were  discharged  and  acquitted  by  order  of  A.  \V.  J. 
Talbot,  Esquire,  C.  S.,  exercising  the  powers  of  a  Magistrate  of  the  Ist 
class  in  the  Hissar  District,  datod  the  24th  June  1903,  and  the  cuinplfiiii- 
ant  was  directed  to  pay  each  of  the  accused  Rs,  15  as  compensation 
under  Section  250,  Criminal  Piocedure  Code. 

The  proceedings  were  forwarded  for  revision  on  the  following 
grounds : — 

The  applicant  was  in  this  case  ordered  by  the  Magistrate  to  pay 
Rs.  15  to  each  of  5  accused,  or  Rs.  75  in  all,  as  compensation,  on  the  ground 
that  the  charge  he  had  brought  against  them  was  false. 

Compensation  is  awardtible  only  when  the  cbaroe  is  vexatious  or 
frivolous,  and  though  possibly  the  Magistrate  held  the  case  to  fall  within 
this  category  he  has  not  said  so. 

Another  more  serious  defect  is  that  the  Magistrate  first  wrote  his 
order  of  compensation  and  subsequently  asked  the  accused  to  show 
cause,  whilst  a  third  error  lay  in  that  he  ordered  accused  to  undergo 
imprisonment  in  default  of  payment  of  the  compensation. 

For  these  reasons  I  recommend  that  the  order  of  compensation  be 
cancelled. 

The  judgment  of  the  Chief  Court  was  delivered  by 

2\it  Aug.  1903.  Clarl',  C.  J.— A  case,  which  is  wilfully   false,  is  necessaiily 

vexatious,  and  I  do  not  see  why  Section  250,  Criminal  Procedure 
Code,  should  not  be  applied. 

As  regards  Far  si  Hajra  v.  Bandhi  JDhanuk  (^)  and  Emperor 
V.  Asha  (2),  both  judgments  appear  to  treat  the  words  in 
Section  250,  Criminal  Procedure  Code,  as  "  frivolous  and 
"  vexatious,"  whereas  they  are  "  frivolous  or  vexatious." 

The  Calcutta  case  was  not  "  altogether  false "  and  the 
Bombay  case  was  not  "  wilfully  false."  This  case  was  ap- 
parently  altogether  and  wilfully  false  in  the  Magistrate's  opinion. 

i')  I.  L.R.  XXVIIJ  Calc,  251         {^)  4  J5ow,,  L.  /?.,  645. 
\(^)1.  ^i2.,  XIF/C,aic.,  181. 
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In  the  Bombay  ruling  a  Full  Bench  Calcutta  ruling  is 
referi"cd  to,  in  which  it  was  held  tliat '  a  false  case  may  also  be 
vexatious  within  the  meaning  of  Section  250,  Criminal  Pi-oce- 
dui-e  Code.  The  case  is  not  quoted,  and  I  have  not  been  able  to 
trace  it. 

Bachii  ial  V.  Joijihivi  Sahal  (^)  appears  to  hold  that  coni- 
j>ensation  may  be  awarded  under  Section  250,  Criminal  Proce- 
dure Code,  in  false  cases. 

The  order  awarding  compensation  is,  therefore ,  legal ,  and  there 
is  110  ground  for  revising  that  part  of  the  order.  Complainant 
was  heard  as  to  his  objection  to  the  order  and  no  valid  objection 
was  put  forward.  The  order  of  simple  imprisonment  is  illegal, 
that  can  only  be  passed  after  failure  to  recover  the  compensation 
as  a  fine,  that  part  of  the  order  is  set  aside. 


No.  19. 


before  Sir  Williarri  Clai'k,  Kt,,  Chief  Judy e, 
and  Mr,  Justice  Rohertbvn. 

MUSSAMMAT  GHULAM  RAK[YA, -COMPLAINANT, 

Versus  y    Revision  Side. 

NIAZ  ALI,— ACCUSED. 
Criminal  Revision  No.  752  of  1903. 

Maintenance  of  wife— Tardanashia  lady— Personal  attendance  in  Court 
— Discretion— Criminal  Procedure  Code,  1898,  Section  488. 

H§ld,  that  a  Magistrate  has  discretion  in  the  case  of  an  application 
under  Section  488,  Critninal  Procednre  Code,  to  dispense  with  the  personal 
attendance  of  the  complainant  when  she  is  a  pardanashin  lady.  There 
is  nothing  in  the  section  which  requires  the  personal  attendance  of  the  per- 
son in  whose  favour  the  order  for  the  maintenance  is  to  be  made. 

Bislien  Das  v.  Mussanunat  Nanaki  ('),  Hildcphonsus  v.  Mutant    (')     In 
the  matter  of  thz  pclition  of  Farid-un-nissa  (♦),  In  the  matter   of  the   petition 
of  Bomnt  Bihi C^),  In  the  matter   of  thv  Petition   of  Din    Tarini   Debi   (") 
Basumoli  Adhiharini  v.  Budram  Kulita  ('),  and  Nnr  Mahomed  v.    Bismulla 
Jan  (*),  referred  to, 

Shadi  Lai  for  petitioner. 

(I)  /.  L.  R,  XXVI  Calc„  1«I.  ('rT/..  i?.,  Xll  AIi7g9.~ 

{•')  3  P.  R,  1893,  Cr.  (•)  /.  /,.  It.,  XV  Cafe,  77a 

(')  13  P.  n.,  1885,  Cr.  (0  /.  L  «.,  A'A7  Calc.,  588 

(*)  /.  L.  R.,   V  All.,  V2.  (")  /.  L.   a.,  XVI  Calc.,  781 
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Cant  reported  by  0.  W.  Loxton,  Esquire,  Dislrict   Magistrate, 
Gujrit,  on  Uth  July  1903. 
The  proceedings   were    forwarded   by   the   learned    District 
Magistrate  for  revision  on  the  following  grounds  :  — 

Applicant  is  a  pardanashin  lady  who  applied  for  aii  order  against  her 
hngband  under  Section  488,  Criminal  Procedure  Code.  She  also  applied 
to  the  lower  Court  for  exemption  from  personal  appearance.  The  lower 
Court's  opinion  being  that  it  was  necessary  to  take  complainant's  statement 
as  a  preliminary  to  the  issue  of  process  dismissed  the  application.  The 
result  of  this  order  has  been  that  the  case  has  come  to  a  dead  cessation. 

My  personal  opinion  is  that  the  application  is  not  a  "complaint," 
and  that  the  procedure  laid  down  in  Section  200  — Section  203,  Criminal 
Procedure  Code,  does  not  apply.  The  proceedings  are  of  a  civil  nature, 
and  I  think  the  lower  Court  should  have  issued  notice  to  the  opposite 
party.  J  am  also  inclined  to  think  that  applicant  should  have  been 
allowed  to  appear  by  pleader  as  she  might  have  done  in  a  civil  suit. 

The  question  is  under  what  section  of  the  Criminal  Procedure  Code 
or  otherwise  was  the  present  application  tiled.  The  Magistrate  doe*  m.t 
mention  Section  i:03,  Criminal  Procedure  Code.  ]f  the  application  was 
dismissed  under  this  section  the  District  Magistrate  might  himself  order 
a  re-trial.  But  I  am  extremely  doubtful  whether  Section  203,  Criminal 
Procedure  Code,  applies  to  the  present  case,  and  it  being  my  opinion  that 
process  should  have  issued  against  the  hiisband,  I  send  up  the  case  for 
orders  on  the  Revision  side  to  the  Chief  Court. 

The  judgment  of  the  Chief  Court  was  delivered  by 

\7th  Atig.  lyO'St  Robertson,  J. — The  only  point,    which  it  is  necessary  for   us 

to  decide  in  this  reference,  is  whether,  when  an  application  is 
made  under  Section  488,  Criminal  Procedure  Code,  by  a  wife, 
who  is  also  a  •pardanashin  lady,  against  her  husband,  for  main- 
tenance, the  Magistrate,  to  whom  such  application  is  made,  is 
competent  to  dispense  with  the  personal  attendance  of  the  parda- 
nashin lady  applicant. 

In  the  case  before  us  one  Mussammat  Ghulani  Kakiya,  a 
pardanashin  lady,  made  an  application  against  her  husband 
Niaz  Ali,  under  Section  4S8,  Criminal  Procedure  Code,  for  main- 
tenance, on  18th  May  1903.  On  21st  May  1903  she  applied  for 
permission  to  appear  by  pleader  and  to  have  her  personal  attend- 
ance at  Court  dispensed  with. 

This  last  application  is  the  only  one  which  has  been  disposed 
of  so  far,  and  the  petition  has  been  dismissed.  The  Magibtrate 
i*emarks : — 

"  Section  200  provides  the  procedure  to  be  observed  when  a 
complaint  as  to  an  offence  is  presented,  but  there  is  no  provision 
for  applications  which  could  not  be  termed  complaints." 
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Tho  Magistrate,  wo  think,  is  clearly  right  iu  holding  that 
ail  application  under  Section  488  is  not  a  "  complaint." 

The  definition  of  a  "  complaint"  is  given  at  Section  4  (h) 
and  means  the  allegation  made  orally  or  in  writing  to  a  Magistrate, 
with  a  view   to  his   taking  action   under  this   Code,    that   some 

person has  committed  an   oHence, and   "  offence" 

under  Section  4  (o)  is  defined  to  mean  any  act  or  omission  made 
punishable  by  any  law  for  the  time  being  in  force. 

And  in  Section  488  itself,  paragraph  (8),  the  word  '*  appli- 
cation" is  used  and  not  "  complaint."  We  think  it  is  clear,  there- 
fore, that  an  application  under  Section  488  is  not  a  complaint,  and 
this  is  the  view  taken  in  Bislien  Das  v.  Mussammat  l^anaki  (^) 
by  two  learned  Judges  of  this  Court,  and  also  in  Bildephonsus 
V.  Malone  (^). 

The  Magistrate,  however,  appears  to  consider    that   Section 
'1<S8  (6)  provides  that  the  procedure    in   hearing   an   application 
under  Section  488,  Criminal  Procedure  Code,  shall  be  the  same 
as  in  the   trial   of  summons  cases.     But  this  is  not   what  is  laid 
down   in    Section   488  (6)   ;  all   that  is  stated   there  is   that   all 
evidence  under   this  chapter     .........     shall  be  recorded  in 

the  manner  prescribed  in  the  case  of  summons  cases.  This 
refers  back  to  Section  355,  which  prescribes  that  a  memorandum 
of  the  substance  of  the  evidence  of  each  witness  shall  be  made 
as  the  examination  proceeds,  in  contradistinction  to  the  provision 
of  Section  356,  which  prescribes  a  different  manner  for  the  re- 
cord of  the  evidence  in  other  cases,  Section  488  et  seq.  provides  for 
the  procedure  to  be  followed. 

So  far  we  have  cleared  the  ground.  It  does  not  appear,  how- 
ever, that  there  is  any  specific  provision  in  the  Code  of  Criminal 
Procedure  regarding  the  exemption  of  pardanasJnn  ladies  from 
lieraonal  attendance.  It  was  pointed  out  by  Plowden,  J.,  in 
Hassan  KJiany.  The  Empress  (*),  that  the  '*  inconvenience"  noted 
iu  Section  503  of  the  Criminal  Procedure  Code  is  not  inconvenience 
to  the  witness  merely,  but  inconvenience  which  comports  with 
the  other  terms  of  tho  section.  With  this  view  wo  concur.  In 
that  case  certain  proceedings  for  maintaining  tiiu  purdah  of  a 
lady- witness,  while  present  in  Court,  were  approved  of.  Tho 
same  view  was  taken  to  a  considerable  extent  in  Tlic  matter  of 
the  Petition  of  Farid-un-nissa  (*).     Exemption   from  attoudanco 
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was  refused  to  a  par dana shin  lady  complainant,  but  sanction 
given  to  special  arrangements  to  secure  her  privacy,  and  the 
same  views  were  enunciated  in  The  matter  of  the  Petition  of 
Basatd  Bihi  (^),  In  the  cases  reported  in  The  matter  of  the 
Petition  of  Din  Tarini  Dehi  (^),  there  were  special  circumstances, 
which  induced  the  Court  to  allow  a  pardanashin  lady  to  be 
examined  at  her  own  house  by  commission,  one  of  which  was 
that  the  defence  did  not  insist  on  her  examination  in  open 
Court.  In  Basumoti  Adhiharini  v.  Budram  Kalita  (^)  it  was 
laid  down  that  in  the  case  of  an  accused  pardanashin  lady, 
if  a  summons  be  first  issued,  under  Section  205,  Criminal 
Procedure  Code,  her  appearance  might  be  dispensed   with. 

From  these  cases  it  will  be  seen  that,  even  in  the  investi- 
gation of  strictly  criminal  cases,  although  it  cannot  be  held  now 
that  any  pardanashin  lady  can  claim  exemption  from  personal 
attendance  as  of  right,  it  has  been  held  that  in  special  cases 
such  an  exemption  may  be  allowed.  In  Nur  Mohamed  v. 
Bismalla  Jan  (^)  bastardy  proceedings  under  Section  488  were 
held  to  be  quasi-cWiX  proceedings. 

It  appears  to  us  on  a  full  consideration  of  the  principles 
which  should  govern  the  matter,  that  a  Magistrate  has  discre- 
tion in  the  case  of  an  application  under  Section  488,  Criminal 
Procedure  Code,  to  dispense  with  the  personal  attendance  of  the 
complainant,  when  she  is  a  pardanashin  lady.  We  have 
pointed  out  above  that  such  an  application  is  not  a  complaint, 
and  that  it  is  not  laid  down  that  the  whole  procedure  is  to  be 
that  of  a  summons  case,  and  the  section  itself  recites  in  the  first 
paragraph  that  the  Magistrate  may  give  relief  upon  "  proof  "  of 
such  neglect  or  refusal.  Very  obviously  in  regard  to  one  class  of 
cases  coming  under  Section  488,  i.e.,  the  case  of  an  infant  child,  it 
is  not  intended  to  insist  on  the  personal  attendance  of  the  person 
in  whose  favour  the  order  is  to  be  made,  and  there  is  nothing  in 
the  section  which  requires  it.  The  personal  attendance  of  the 
person  in  whose  favour  the  order  is  to  be  made  is  nowhere  laid 
down  in  the  section,  and  the  exemption  from  personal  attend- 
ance, even  of  the  person  against  whom  the  application  is  made, 
is  specifically  provided  for  in  Section  488  (6).  Of  course  an 
applicant  absenting  herself  may  run  f\  greater  risk  of  having  her 
application  dismissed,  but  that  is  a  different  matter  for  her  own 
consideration. 


(0  J.  L.  i?.,  XU  AU.,  GU.  (')  /.  L.  /?.,  XXI  Calc.,  588 
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Upon  all  the  considerations  noted  above  we  hold  that  the 
Magistrate  in  this  case  has  the  discretion  to  exempt  the  appli- 
cant, who  is  a  pnrdunasJun  lady,  from  personal  attendance  in 
Court,  and  ^ye  accordingly  set  aside  his  order,  clearly  passed 
under  the  misapprehension  that  he  had  no  such  discretion,  and 
return  the  application  to  the  Magisti  ate  for  disposal,  without 
offering  any  opinion  on  its  merits. 


No.  20. 

Before  Sir  William  Clark,  Kt.,  Chief  Judge. 

CROWN 

Versus 

MULA  AND  ANOTHEH,~ACCUSEn. 

Ci  iminal  Revision  No.  440  of  1908. 

LnmhaKhirs— Omission  of  lamhardars  to  report  absence  of  had  character 
from  their  viU'icc—Punjah  Uvs  Act,  1872,  Section  39  A,  Rule  19. 

The  obligation  imposed  upon  village  headman  and  watchman  by  Rule 
19  of  the  rules  under  Act  IV  of  1872  is  a  collective  and  not  an  individual 
duty  on  each  headman  and  waichman,  ard  tl.erefore  where  the  prescribed 
information  of  the  absence  of  a  bad  character  had  been  given  by  the 
village  watchman,  the  lambardars  could  not  be  punished  for  breach  of  the 
rule,  as  the  duty  imposed  by  law  had  been  discharged. 

Case  reported  by  T.  J.  Kennedy,   Esqitite,  Sessions  Judge,  Umhalla 
JJivinon,  on  20fh  April  1908. 

The  facts  of  this  case  were  as  follows : — 

Raja  Ram,  hadmash,  Register  No.  10,  resident  of  Muzafat  Kalan,  tahnil 
Jagadhri,  absented  himself  without  permission,  the  fact  was  duly  reported 
by  the  village  watchman.  Befor  the  Tahsildar  the  watchman  said  he  was 
directed  to  do  so  by  the  village  headmen,  but  before  the  Magistrate  he 
stated  he  had  gone  to  report  the  matter  of  his  own  accord. 

The  accused  (village  headmen),  on  conviction  by  M.  Harrison,  Esquire, 
Assistant  Commissioner,  exercising  the  powers  of  a  Magistnite  of  the  Ist 
class  in  the  Umballa  District,  was  sentenced,  by  order,  dated  7th  Mardi 
1903,  under  Section  44  of  rules  under  Act  IV  of  1872,  to  pay  a  fine  of 
Rs.  5  each,  or,  in  default,  to  undergo  one  week's  simple  imprisonment. 

The  proceedings  were  forwarded  for  revision  on  the  following 
grounds : — 

1.  The  applicants  on  the  facts  found  by  the  Magistrate  had  not  l^een 
uilty  of  any  offence. 

2.  Rule  19  of  the  rules  under  Act  IV  of  1872,  tho  breach  of  which  is 
punishable  under  rule  44,  presoriboa  that  every  village  headman  and  village 
watchman  shall  give  tiuioly  intimation  in  the  event  of  any  notoHoua 
bad  character  being  absent   at  night,  without  having  given  notice  of  his 
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departure,  and  rule  32  of  the  rules  prescribes  that  this  duty  in  regard  to  fur- 
nishing information  to  the  police,  shall,  ordinarily,  be  performed  by  village 
headmen,  through  the  agency  of  the  village  watchmen.  In  the  present 
instance,  tbo  prescribed  information  of  the  absence  of  EajaEam  was  given, 
by  the  village  watchman.  It  is  immaterial  whether,  as  originally  stated  by 
the  village  watchman  before  the  Tahsildar,  he  was  ordered  to  give  the 
information  by  the  headmen,  as  was  probably  the  truth,  or  whether  he  went 
and  gave  the  information  proprio  motu.  When  information  was  duly  given, 
the  duty  imposed  by  law,  which  was  a  collective  duty  and  not  an  individual 
duty  imposed  on  each  headman  and  watchman,  was  discharged,  and  the 
lambardars  cannot  be  punished  for  breach  of  the  rules. 

3.    I  recommend  that  the    convictions  be   quashed   and  the   fines 
remitted  and  refunded. 

The  opinion  of  the  Chief  Court  was  delivered  by 

23rd  July  1903.  Clark,  C,   J.— Conviction   qaadied  and  fine  remitted  for 

reasons  given  by  the  Sessions  Judge. 


No.  21. 

Before  Sir  William  Clark,  Kt.,  Chief  Judge,  and  Mr.  Justice 

Anderson. 

iJIWAN  AND  OTHERS,~APPELLANTS, 
Versus 
THE  EMPEROR— RESPONDENT. 

Criminal  Appeal  No.  289  of  1903.- 

Forfeiture   of  property— Penal  Code,  Section  62. 

The  sentence  of  forfeiture  of  property  should  not  be  inflicted  where 
an  accused  does  not  possess  nny  property  worth  mentioning.  Forfeiture 
in  such  cases  means  very  little  and  creates  much  annoyance  and  trouble 
to  both  accused's  family  and  Government  officials  with  no  corresponding 
benefit.  Before  passing  orders  as  to  forfeiture  of  property,  the  position 
and  means  of  accused  should  therefore  be  taken  into  consideration. 

McDonald,  for  appellants. 

Government  Advocate,  for  respondent. 

The   judgment  of    the  Court    (so  far  as   is  material  for  the 
purposes  of  this  report)  watS  delivered  by 

27th  July  191 3.  Clark,  C.  J. — The  order  of   forfeiture  of  property  is,  in  our 

opinion,  inappropriate.  The  three  first  accused  are  Kashmiris, 
and  the  other  two  accused  are  low  people,  and  apparently  none 
of  them  have  any  property  worth  mentioning.  The  father  of 
accused  1,  2,  a  chauMdart  is  alive. 
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Forfeiture  of  property  in  such  case  means  very  little  and 
ci'eates  mucli  anuoyance  to  accused's  families,  and  trouble  to 
Government  officials,  witli  little  or  no  coiresponding  benefit. 
Before  passing  orders  as  to  forfeiture  of  property,  the  position 
and  means  of  the  accused  should  along  with  other  matters  be 
taken  into  consideration. 

Wo,  therefore,  set  aside  the  order  of  forfeiture,  but  otherwise 
dismiss  the  appeal. 


No.  22. 

Before  Sir  William  Clarh,  Kt.,  Chief  Judge y  and  Mr, 

Justice  Anderson. 

CROWN,— APPELLANT, 

Versus  f  Appellate  Sidb, 

NEK  MUHAMMAD,— RESPONDENT. 
Criminal  Appeal  No.  273  of  1903. 
Public  sercant  unlawfully  engaging  in  trade — Penal   Code,  Section   168. 
Held,  that  lending   money  on  interest  does  not  amount  to   "  Unlaw- 
fully engaging  in  trade  "  within  the  meaning  of  Section  168  of  the  Penal 
Code. 

H.   H.    The  Maharaja   of    Kashmir   v.   Mohan   Lai   Q)    and    Hall   v. 
Franklin  («),  referred  to. 

Appeal  from  the  order  of  Lala  Sansar  Ghnnd,  Magistrate,  Isf 
clasSf  Jhelum,  dated  16th  December  J 902. 
Tarnor,  Government  Advocate,  for  appellant. 
O'Gorman,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 

Anderson,  J. — This  is  an  appeal  by    Government   from   the    17 th  Juhi  \90S. 
order  of  a  Magistrate,  1st  Class,  acquitting  one  Nek  Muhammad, 
Assistant  Station  Master,   Jhelum,    from  a  charge  under  Section 
168,  Indian  Penal  Code. 

It  is  proved  and  admitted  that  Nek  Muhammad  had  engag- 
ed in  money-lending  transactions  whilst  stationed  at  Jhelum. 
His  father,  Alif  Khan,  had  a  certain  amount  of  money  which  he 
lent  out,  and,  on  his  death,  Nek  Muhammad  collected  his  debts 
and  continued  to  lend  money  and  kept  an  account  of  his  transac- 
tions. 


(0  51  P.  «.,  188G.  («)  7  i.  /.  JS».,  110. 
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It  has  not  been  proved  that  accused  really  took  part  in  a 
wheat  speculation,  although  he  lent  money  to  others  for  the  pur- 
pose of  buying  wheat,  nor  that  he  set  up  a  shop  for  purchase  and 
sale  of  wheat  at  Lyallpur. 

On  referring  to  the  definition  of  the  word  "  trade"  in  the 
Century  Dictionary  and  Encjclopeodia,  published  in  1899,  by 
the  Times,  London,  and  Century  Company,  New  York,  and  in  the 
Standard  Dictionary  of  the  English  Language,  besides  the 
definitions  cited  by  the  Magistrate,  who  tried  the  case,  from 
Webster,  Ogilive  and  Wharton's  Law  Lexicon,  we  are  of  opinion 
that  the  word  "  trade,"  taken  in  its  ordinary  acceptance,  does  not 
include  lending  money  at  interest. 

In  a  Civil  Judgment  by  a  Bench  of  this  Court  in  the  case  of 
E,  ZT.  The  Maharaja  of  Kashmir  v.  Mohan  Lai  and  another  (^), 
Barkley,  J.,  emitted  the  following  dictum  as  to  the  meaning  of 
trade  or  trading,  employed,  though  not  defined  in  the  Civil 
Procedure  Code,  to  the  effect  that  such  terms  must  be  taken  in 
the  ordinary  sense,  and,  in  the  case  then  under  consideration, 
taking  a  mortgage  to  secure  a  debt  (a  further  advance  being  made 
at  the  time)  was  not  regarded  as  an  act  of  trade,  nor  was  the 
Maharaja  held  to  have  traded  though  concerned  in  the  transac- 
tion. The  definition  of  "  trade"  given  iu  Wharton's  Law 
Lexicon  as  "  traffic  commerce,  exchange  of  goods  for  other 
goods  or  for  money "  was  followed  and  approved  of  in  this 
judgment.  In  Stroud's  Judicial  Dictionary,  p.  815,  Banking  is, 
however,  referred  to  as  having  been  held  a  trade  or  dealing  in 
the  case  of  Ball  v.  FranMin  (=),  but  this  was  an  old  case  and  an 
extraordinary  interpretation  of  a  statute  since  modified.  In  the 
present  case  we  are  not  prepared  to  hold  that  Nek  Muhammad's 
conduct,  however  objectionable  it  may  have  been  to  his  superiors, 
or  however  much  it  may  have  interfered  with  the  performance 
of  his  official  duties,  can  be  held  to  have  brought  him  within  the 
reach  of  the  criminal  law. 

We  accordingly  reject  the  appeal  from  the  Magistrate's 
order  of  acquittal. 

Appeal  dismissed. 


(»)  15  P.    B.,  1886.        (2)  7  I.  J.  £ir.,  110 ;  L.R.,3  M,  and  W.,  2£9. 
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No.  23. 

before  Sir  IVilliam  Clarh,  Kt.,  Chief  Judge,  and  Mr. 
Justice  Anderson. 

DIN  MUHAMMAD,-PETITIONER, 

Versus  ]    Revision  Side. 

THE  MUNICIPAL  COMMITTEE  OF  AMRITSAR,— 
RESPONDENT. 

Criminal  Revision  No.  I  of  1903. 

Punjab  Munici2)al  Act,  1891,  Section  201 — Recovery  of  Taxes,  etc.,  by  a 
Committee  under  the  Act — Revision — Poiver  of  Chief  Court  to  revise  an 
order  passed  by  a  Magistrate  under  Section  201,  Punjab  Municipal  Act — 
Criminal  Procedure  Code,  1898,  Section  439. 

Held,  that  arrears  of  a  contract  of  Municipal  sewerage  do  not  come 
within  the  scope  of  Section  201  of  the  Punjab  Municipal  Act  and  as  such 
are  not  recoverable  under  that  Section. 

The  section  contemplates  the  realization  of  arrears  of  any  tax,  fee, 
or  any  other  money  claimable  by  a  Committee  under  that  Act  as  such 
and  does  not  include  the  arrears  which  are  claimable  under  a  simple 
contract. 

Held,  also,  that  under  Section  439  of  the  Criminal  Procedure  Code  the 
Chief  Court  has  power  to  revise  an  order  passed  by  a  Magistrate  granting 
or  refusing  an  application  of  a  Committee  under  Section  201  of  the 
Punjab  Municipal  Act. 

Ellis  V,  Municipal  Board  of  Mussoorie  (^),  Lalji  v.  Municipal  Commit- 
tee, Lahore  {^),  Nando  Lai  Basak  v.  Mitter  (^),  Dewan  Chand  v.  Queen- 
Empress  (*),  Ganda  Singh  v.  Bi&ahhi  ('),  and  In  re  Jaju  Santrain  ('), 
referred  to. 

Case  reported  by  A.  E.  Hurry ^  Esquire,  Sessions  Judge,  Amritsar 
Divlsiorty  on  19th  December  1902. 

Golak  Natli  and  Muhammad  Shah,  for  pctitiouor. 

Lai  Chand,  for  respondent. 

The  facts  of  this  case  were  as  follows  : — 

At  the  instance  of  the  Municipal  Committee  of  Amritsar,  the  Tahsil- 
dar-Magistrate  of  Amritsar,  on  the  24th  October  1902,  ordered  rettliaa- 
tion  by  attachment,  of  arrears  of  a  contract  for  Municipal  Sewerage, 
arrears  Rs.  1,730-0-6,  under  Section  20J,  Punjab  Municipal  Act. 


(»)  I.  L,  R„  XXll  All.,  111.  (♦)  a  P.  B.,  1899,  Or. 

(»)  1  P.P.,  1891,  Cr.  (")  18  P.  R.,  1902,  Cr. 
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The  proceedings  were  forwarded  for  reyision  on  the  following 
grounds : — 

Tho  Contractor,  Din  Muhammad,  of  a  Municipal  contract  for  sewage 
water  of  the  Amritsar  Municipality  has  been  ordered,  under  pressure  of 
an  attachment,  under  Section  201,  Punjab  Municipal  Act,  to  pay  up  the 
arrears  said  to  be  due  by  him.  He  Seeks  for  cancellation  of  the  attach- 
ment as  unauthorised.  I  do  not  think  a  Municipal  Committee  can  treat 
arrears  on  a  simple  contract,  as  these  are,  as  falling  within  the  scope  of 
Section  201  of  the  Act.  The  arrears  are  not  claimable  under  the  Act, 
but  under  a  contract.    I  think  the  attachment  should  be  set  aside. 

The  point  of  law  involved  was  referred  to  a  Bench  by 
the  following  order  of  the  learned  Chief  Judge  in  Cham- 
bers : — 

Idth  June  190B.  Clark,  C.  J. — At  the  instance  of  the  Municipal   Committee, 

Amritsar,  the  Tahsildar-Magistrate  of  Amritsar,  ordered  rcali- 
satioD,  under  Section  201  of  the  Municipal  Act,  XX  of  1891, 
by  distress  and  sale  of  movable  property,  of  arrears  of  a 
contract  for  Municipal  Sewerage  due  from  one  Din  Muhammad, 
arrears  Ks.  1,736. 

The  Sessions  Judge  has  referred  the  case  to  this  Court  for 
revision  of  the  Magistrate's  order. 

The  first  argument  of  the  pleader  on  behalf  of  the  Municipal 
Committee  is  that  no  revision  lies.  That  the  action  of  the  Magis- 
trate, under  Section  201  of  the  Municipal  Act,  is  ministerial  not 
judicial,  and  that  his  procedure  is  regulated  under  the  Municipal 
Act  and  not  under  the  Criminal  Procedure  Code,  and  is,  therefore, 
not  open  to  revision  by  this  Court. 

In  support  of  the  Magistrate's  action  being  ministerial, 
Ellis  V.  The  Municipal  Board  of  Mussoorie  Q),  is  quoted. 

The  question  there  was  whether  the  Magistrate  could  inquire 
into  the  question  whether  the  arrears  claimed  were  due  or  not,  and 
from  that  point  of  view  it  was  held  that  the  duty  imposed  on  the 
Magistrate  was  purely  ministerial  and  that  he  could  not  enquire 
into  the  question. 

.    The  point  whether  a  revision  lay  or  not  was  not  raised,  and 
the  revision  was  entertained. 

The  decision  in  that  case  is  opposed  to  the  decision  of  this 
Court  in  Lalji  v.  Municipal  Committee^   Lahore^   (^),   where   Sir 
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Charles  Roe  licld  :  "  The  position  of  a  Magistrate  acting  under 
••  Section  172,  Act  XII[,  1884,  is,  I  consider,  similar  to  that 
"  of  a  Magistrate  recovering,  under  the  Criminal  Procedure  Code, 
**  a  fine  passed  by  another  Magistrate,"  and  that  he  would  have 
to  satisfy  himself  that  the  Committee  was  legally  constituted, 
and  that  the  amount  claimed  was  claimed  under  a  tax  legally 
imposed  by  the  Committee. 

This  would  obviously  be  something  more  than  a  ministerial 
act. 

I  may  notice  that  in  this  case  also  the  revision  was  enter- 
tained and  no  question  raised  as  to  a  revision  not  being  entertain- 
able. 

My  view  is  that  Section  201,  when  it  speaks  of  the  "  ap- 
"  plication  to  a  Magistrate  having  jurisdiction  within  the  limits 
"of  the  Municipality  "  and  authorizes  recovery  by  the  distress 
and  sale  of  movable  property,  refers  by  implication  to  Section 
386,  Criminal  Procedure  Code,  and  the  Magistrate  becomes 
invested  with  the  powers  given  under  that  Chapter  of  the  Code. 
Otherwise  the  Magistrate  is  given  no  power  to  issue  warrant  or 
proceed  with  the  distress  and  sale. 

It  would  have  been  desirable  that  words  to  this  effect  should 
have  been  inserted  in  the  section. 

They  are  inserted  in  the  corresponding  Section  64  of  the 
Bombay  District  Municipal  Act,  VI,  1873,  where  it  is  provided 
for  the  due  being  "  recovered  by  a  summary  i)rocceding  before 
"  such  Magistrate  in  the  manner  provided  in  the  Code  of  Crimi- 
"  nal  Procedure,  1882." 


But  supposing  that  the  Magistrate,  acting  under  Sec- 
tion 201  of  the  Municipal  Act,  is  acting  under  the  Criminal 
Procedure  Code,  it  is  further  argued  that  even  so  this  Court 
has  no  power  of  revision  under  Section  439,  Criminal  Proce- 
dure Code,  as  it  is  not  empowered  by  the  section  quoted  iti 
the  body  of  that  section  to  exercise  the  power,  and  Sando 
Lai  Basak  v.  Mitter  (^),  is  quoted.  In  that  case  the  Judges 
expressed  an  opinion  that  under  Section  439,  Criminal 
Procedure  Code,  they  could  not  revise  an  order  under  Section 
197,  Criminal  Procedure  Code,  but  that  they  had  the  power 
under  the  Charter  Act. 


V)  I.  L,  R,,  XXVI  Gale,  B52, 
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However  in  Dewan  Ohand  v  Queen-Emprtss  (^),  and  GauiJa 
Singh  Y,  Bisakhi  ('),  revision  of  orders,  under  Sections  143, 
144,  145,  Criminal  Procedure  Code,  and  Section  476,  Criminal 
Procedure  Code,  have  been  entertained. 

That  a  Tahsildar-Magistrate  should  he  empowered,  free  frcm 
all  control,  to  recover  any  sums  claimable  by  a  Municipal  Ccm- 
mittee  by  distress  and  sale  of  movable  property  would  le  a 
most  unfortunate  state  of  things  certainly  not  contemplated  by 
the  Legislature. 

The  question  raised  is  an  important  and  difficult  one,  and  I 
am  not  clear  as  to  the  power  of  this  Court  to  revise  the  order  of 
the  Magistrate.     I,  therefore,  refer   the  case  to  a  Bench. 

The  judgment  of  the  Court  was  delivered  by. 

21st  July  1903.  Clahk,  C.  J.--This  case   has  been  referred  to   this  Bench  by 

this  Court's  order  of  19th  June  1903,  and  the  question  for  deci- 
sion is,  whether,  granting  that  the  Magistrate,  acting  under 
Section  201  of  the  Municipal  -Act,  is  acting  under  Section  8S6 
of  the  Criminal  Procedure  Code,  this  Court  has  power  to  reviee 
his  order,  under  Section  439,  Criminal  Procedure  Code. 

NanJo  Lai  B<}sah  V,  Miiter  ('')  is  quoted  against  the  power 
of  revision.  That  is  a  somewhat  special  case,  and  refers  to  the 
powers  of  revision  of  an  order  under  Section  197,  Criminal 
Procedure  Code,  and  is  governed  under  Section  439,  Ciimiral 
Procedure  Code,  by  "  the  powers  conferred  on  a  Court  of  Appeal 
"  by  Section  195."  Now  Section  195  lays  down  its  own  provi- 
sions as  to  appeal.  This  case,  on  the  other  hand,  is  governed  by 
"  the  powers  conferred  on  a  Court  of  Appeal  by  Section  423, 
"  Criminal  Procedure  Code"  and  Section  423  (c)  gives  the  A  p- 
pellate  Court  power  in  an  appeal  from  any  other  order  than 
those  under  423  («),  {b)  to  alter  or  reverse  such  order. 

We  think  that  this  gives  this  Court  power  to  rerisc  an  order 
under  Section  386,  Criminal  Procedure  Code.  Similar  revisions 
have  always  been  entertained  from  orders  under  Sections  2^0, 
145,  110,  107,  Criminal  Procedure  Code,  and  also  ficm  oiders 
under  Special  Acts. 

The  order  of  the  Magistrate  for  the  recovery  of  arrears  of  a 
contract  of  Municipal  Sewerage  under  Section  201,  Municipal 
Act,  is  not  warranted  by    the  words  of  the   section,  which  refers 
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to    "  Any  arrears  of  any  tax  or  fee  or  any  other  money  claimable 
"  by  a  Committee  under  this  Act." 

Tliis   would  not  include  the   arrears  of  a   contract,  see  also 
I'i  te  Jagu  Santmm  (^). 

We  set  aside  the  order  of  the  Magistrate. 

Ajpplicatiun  allowed. 

No.  24. 

Before  Sir  William  Clarh,  Kt.,  Chief  Judge, 
and  Mr.  Justice  Anderson. 

MANNA,— PETITIONER, 

Versus 
THE  EMPEROR, -RESPONDENT. 
Criminal  Revision  No.  118  of  1903. 


I 


Revision  Side. 


Security  for  good  hehariour— Discharge  of  ferscn  called  vpon — Pouer 
of  District  Magistrate  to  order  further  enquiry — Accused  person—  Criminal 
Procedure  Code,  1858,  Sections  110,  119  and  437, 

Held,  that  a  District  Magistrate  is  competent  to  revise  the  proceed- 
ings  of  a  Magistrate  fubordinate  to  him  who,  under  Section  119  of  the 
Criminal  Procedure  Code,  has  discharged  a  person  called  upon  under 
Section  110  to  furnish  security  for  good  behaviour,  Lut  sucli  powers 
ghoald  be  exercised  sparingly  and  with  great  caution  and  only  in  those 
cases  where  further  evidence  is  forthcoming  on  the  part  of  the  prosecutic  n, 
and  it  is  undesirable  to  use  such  powers  with  a  view  that  another  Magis- 
trate should  hear  and  decide  the  matter  on  the  same  evidence. 

A  person  against  whom  proceedings  are  taken  under  Section  110  of  the 
Code  of  Criminal  Procedure  is  "an  accused  person"  within  the  meaning 
of  Section  437  of  the  Code. 

Qvcen-Em'press   v.    Mntasaddi  Lai   (-),    and    Queen-Kmpress  v,   Mo7ia 
Puna  (3)  cited. 

Queen-Empress  v.  Iman  Mondal  {*)  dissented  from. 

Petition  for  revision  of  the    order  <f  II.   P.    TolUnton,    Esquire, 
Pisirict  Magistrate^  Siathot,  dated  2lst  N>.vtmler  1902. 

The  judgment  of  the  Court  was  delivered  by 

Anderson,  J. — The  question  referred  for  consideration  of  l.v^  Aug.  1903. 
the  Bench  is  whether  a  Magistrate  of  a  District  can  revise  the 
proceedings  of  a  Magistrate  subordinate  to  him,  who  has,  urider 
Section  119  of  the  Criminal  Procedure  Code,  discharged  a  j.eis(n 
called  upon  under  Section  110  of  the  Code  to  show  cnnso  why  lie 
should  not  furnish  security  for  his  future  good  behaviour. 


(^)  I  L  R.,  JXII  Bom.,  709. 
{^)I.L.R.,XXIAll.,  107. 


(5)  I.  L.  R.,  XVI  Bom.,  GGl. 
(*)  J,  L,  R.,  XXVII  Gale,  G62. 
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Section  437  of  the  Criminal  Procedure  Code  piovides  ihat 
the  District  Magistrate  may  direct  any  snhoidinale  Idagistiate 
to  make  further  enquiry  into  the  case  of  any  accused  person  who 
has  been  discharged. 

In  the  case  of  Queen- Ewpress  v.  Mutasoddi  Lai  (^)  it  was 
held  that  a  person  against  whom  piocetdirgs  under  Chapter 
VIII  of  the  Code  of  Criminal  Procedure  are  being  taken,  is  an 
"  accused  person,"  and  the  interpretation  of  the  phrase  "  accused 
person"  as  laid  down  by  the  Bombay  High  Couit  in  Queen- 
JEmprtss  \.  MonaTuna  C*)  was  followed.  It  was  there  held 
that  the  term  "  accused"  means  a  person  over  whom  a  Magistrate 
or  Court  is  exercising  jurisdiction.  In  the  Allahabad  case, 
Banerji,  J.,  refused  to  interfere  with  an  order  of  a  District 
Magistrate  ordering  further  enquiry. 

A  contrary  view  was  taken  by  a  Bench  of  the  Calcutta 
High  Court  in  the  case  of  Queen-Empress  v.  Iman  Mondal  (^), 
where  it  was  held  by  Prinsep  and  Stanley,  JJ.,  that  further  en- 
quiry cannot  be  made  into  the  case  of  a  person  discharged  in 
such  proceedings,  but  that  the  Magistrate  can  institute  further 
proceedings  only  on  fresh  information  received. 

After  considering  the  matter  and  having  enquired  into  the 
previous  practice  of  this  Court  when  the  questicn  has  come  up, 
■we  think  that  the  Calcutta  ruling  though  somewhat  later  in 
date  should  not,  w^ith  all  due  deference  to  the  opinion  of  the 
learned  Judges  who  composed  the  Bench,  be  followed. 

A  person  against  whom  proceedings  are  taken  under  Section 
110,  Criminal  Procedure  Code,  may  be  ccnj^ideied  to  be  in  the 
position  of  an  accused  from  the  time  that  he  appears  befcre  the 
Court  till  the  conclusion  of  the  proceedings,  and,  if  not  called 
upon  to  furnish  security,  he  may  be  regarded  as  dischaiged.  If 
bis  evidence  has  been  called  for  and  tfiken  as  sufficient  to  justify- 
the  Magistrate  in  declining  to  take  security,  he  must  still  be 
regarded  as  "  discharged,"  and  not  as  "  acquitted."  To  forbid  the 
District  Magistrate  to  order  further  enquiiy  into  the  case  until 
further  information  is  forthcoming  does  not  appear  to  us  to  be 
any  more  necessary  in  the  case  of  a  person  so  accused  than  in 
the  case  of  a  person  against  whom  a  complaint  has  been  made. 
It  would  not  be  desirable  that  District  Magistrate  should  exercise 
the  power  of  revision  arbitrarily  or  harshly  in  such  cases,  but 
under  the  safeguards  provided  by  Section  437,  if  further  evider  ce 


n)  I  L.B.,  XXI  All.,  107.         C)  I.  tj.  R.,  Xri  Bo7n.,  661. 
(  »)  I.  L.  R.,  XXVII  Galc„  662. 
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is  forthcoming,  it  may  just  as  well  be  taken  and  considered 
in  the  same  proceedings  instead  of  -waiting  until  further  informa- 
tion is  laid,  which  might  be  in  the  course  of  the  next  week  or 
month.  This  would  constitute  the  "  further  inquiry"  contem- 
plated by  that  section,  and  a  necessary  ingredient  would  be  that 
fresh  evidence  should  be  forthcoming  on  the  part  of  the  prosecu- 
tion. That  another  Magistrate  should  hear  and  decide  the 
matter  on  the  same  evidence  would  not,  apparently,  be  what  is 
contemplated. 

In  the  present  case  the  District  Magistrate's  order  does  not 
show  quite  clearly  that  he  had  himself  understood  this  and  made 
\t  clear  to  the  Magistrate  to  whom  he  made  over  the  case  for 
disposal.  We  think  this  should  be  done,  but  otherwise  we  are  not 
prepared  to  accede  to  the  grounds  advanced  by  the  petitioner 
for  setting  aside  that  order  in  revision. 

The  application  is  accordingly  rejected. 

JppJicaiion  dismissed. 

No.  25. 

Bffore  Mr.  Justice  Beid. 

CROWN,  THROUGH  STATION  MASTER,  THANKSAR,- 
COMPLAINANT, 

Versus  )   Rsvisign  Sid«. 

PARAS  RAM,— PETITIONER. 
Criminal  Revision  No.  318  of  1903. 

Railway  Company — Passenger  s  Ivggage— Person  sending  his  luggage  hy 
a  friend— Cheating  — Penal  Code,  Section  4bl5 — Attepijptto  defraud — Eailnay 
Art  — Bye-law  imjio&ing  penalty  for  endeavouring  to  evade  'payment  of  full 
fare, 

Tlte  petitioner  was  charged  before  a  first  class  Aij^i.  tiate  with  an 
offence  lender  Section  417  of  the  Penal  Code,  in  that  he  had  made  over 
Bome  of  his  Ingpfago  to  a  friend  for  conveyance  by  rail.  That  charge  was 
dismissed  but  the  Magistrate  convicted  him  of  attempting  to  defraud  the 
Railway  Company  by  evading  a  bye-law  imposing  a  penalty  in  that  he  had 
endeavoured  to  evade  payment  of  charge  for  overweight,  holding  that  the 
accused  intended  to  travel  by  train  and  hud  made  over  his  luggage  to  his 
friend  in  order  to  evade  such  charge. 

Held,  that  the  conviction  was  ba3.  Every  passenger  being  entitled  to 
the  conveyance  of  a  certain  quantity  of  luggage  and,  i«  the  abseuce  of  a 
rule  pioviding  for  the  conveyance  c)f  the  passenger's  own  personal 
property  only,  the  servants  of  a  Railway  Company  not  being  competent 
to  enquire  into  the  ownerfihip  of  luggage  wliicli  pusBengors  take  with 
them  when  travelling. 
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Cnse  reported  by  T.  J.  Keunedy.  Esquire,  Sessiuns  Judgp,  UmbaVa 
Division,  on  I6th  March  1903. 

'J'lie  facts  of  this  case  wero  as  follows:  — 

The  applicant  for  revision,  Paras  Eani,  enlriisted  some  of  liia  luggage 
(clothing  and  o^her  personal  effects)  at  Ajodliya  to  a  friend,  Kirpa  Ram, 
who  was  going  to  Umballa,  as  he  (Paras  I'am)  was  not  returning  home 
direct.  At  Thanesar  it  was  found  that  all  the  property  booked  by  Kirpa 
Ram  did  not  belong  to  him,  but  a  part  of  it  belonged  to  Paras  Earn. 
Paras  Ram,  who  does  not  deny  the  facts,  was  prosecuted  undeir  Section 
417,  Indian  Penal  Code,  was  acquitted  on  this  charge,  but  convicted  of 
attempting  to  defraud  the  Railway  Company. 

The  accused,  on  conviction  by  Sheikh  Eukn-ud-din,  txfrcisiig  the 
powers  of  a  Slagistiate  of  the  first  class  in  the  Karnal  District,  was 
sentenced,  by  order,  dated  16th  Ft  bruary  19('3,  under  Section  8  of  the 
Bye-laws  under  the  Railway  Act,  to  a  fine  of  Rs.  5. 

The  proceedings  were  forwarded  for  revision  on  the 
following  grounds  : — 

(1)  There  was  no  attempt  to  defraud  the  Eailway  Company  by 
endeavouring  t  o  evade  payment  of  his  full  fare  by  the  aj.plicant.  He 
did  not  travel  himself,  nor  pay  any  fare  on  the  occasion  on  which  the 
luggage  was  carried. 

(2)  There  is  no  provision  of  the  law,  nor  any  Eailway  rule  prescrib- 
ing that  passengers  must  only  carry  wirh  them  their  own  property.  Rule 
91  of  Luggage  Eates  and  Rules  of  East  India  Eailway  contemplates 
Commercial  Travellers  carrying  wnth  them  samples  of  their  employees 
goods.  Excess  luggage  was  paid  for  by  Kirpa  Ram,  and  he  has  not  been 
convicted  of  any  offence,  so  the  presumption  is  that  whatever  luggage 
was  carried  was  paid  for. 

(3)  I  recommend  that  Hie  fine  imposed  on  the  npplicaiit,  who  pprnm  th- 
is a  respectable  Banya   and  snys  he  pays  Es.  28  income-tax,  be  remitted. 

N'ofe.  — Bye-law  8,  undor  wliich  the  applicant  has  been  convicted,  runs  ns 
follows : — 

"  Every  perpon  attempting  to  defraud  ihe  Eailway  Company  by,  in 
"any  manner,  endi-avouring  to  evade  payment  of  his  full  fare,  is  liable 
"  to  a  fine  of  Es,  100." 

The  judgment  of  the  Chief  Conrt  was  delivered  by 

15^^  July  1908.  Reid,  J.— The  pofitiouer  has  been  fir.ed  Rs.  5  under  Bje-law 

8  of  the  East  India  Railway  Company,  for  sending  his  luggage 
by  Kirpa  Ram,  a  passenger  in  a  train  in  which  he  was  not  him- 
self travelling.  The  learned  Sessions  Judge  of  Umballa  has 
sent  the  case  up  on  the  revision  side,  and  has  found  that  Kirpa 
Ram  paid  for  over- weight  luggage.  Rule  76  at  page  41  of  the 
East  India  Railway  Coaching  Tariff  for  the  Ut  quarter  cf    1£02 


Nov.  1903.  ]  CRIMINAL  JDDGMENTS— No.  25.  65 

runs  as  follows  : — "  Luggage  includes  vcanng  apparel  and  effects 
"  required  for  the  personal  use  of  passengers.  Persons  tendeiing 
"  amongst  their  luggage  articles  not  prcperlj  classible  as  luggage 
"  do  so  at  their  own  risk;  (a)  all  passengers'  luggage  is  weighed 
"  and  the  following  qnantilies  allowed  <o  be  taken  fice  cf  charge 
*'  both  on  the  outward  and  return  joumev. 

For  each  first  class  passenger   U  niaunds. 
,,  second  class       ,.       -^0    seers. 

,,  intermediate      ,,       '20       „ 

,,  third  ,,        15       ,, 

"  Half  the  above  quantities  aic  allowed  for  a  child's  half 
'*  ticket  according  to  class." 

Bye-law  8  runs  as  follows  : — "  I^^very  person  attempting  to 
"  defraud  the  Railway  Company  by,  in  any  manner,  endeavour- 
"  ing  to  evade  payment  of  his  full  fare  is  liable  to  a  fine  of 
"  Rs.  100." 

The  gentleman,  who  represented  the  East  India  Railway 
Company  at  the  hearing,  contended  that,  inasmuch  as  tickets  are 
not  transferable,  each  passenger  can  cany  with  him  his  o-wn 
property  only,  and  that  the  allowance  cf  luggage  fcr  a  ticket  is 
limited  to  the  personal  property  of  the  person  who  has  paid  for 
a  ticket.  He  admitted  that  a  person  who  took  a  ticket  for  him- 
self and  three  tickets  for  his  servants  could  have  the  luggage  of 
the  four  weighed  together,  and  that  the  aggregate  allowed  on  the 
four  tickets  would  be  carried  free,  j)rovided  Hat  the  articles 
weighed  belonged  to  the  taker  of  the  ticket  and  his  servants, 
irrespective  of  the  weight  of  the  articles  belonging  to  each. 

I  can  find  nothing  in  Rule  76  in  any  way  limiting  a  person 
taking  a  ticket  to  the  conveyance  of  his  own  personal  property. 
The  first  part  of  the  rule  merely  defines  the  word  "  luggage," 
and  the  distinction  drawn  is  between  articles  "  properly  classible  " 
and  articles  **  not  properly  classible"  as  "  luggage." 

"  Personal  use  of  passengers"  cannot,  in  my  opinion,  Le 
interpreted  as  "  personal  use  of  the  passenger  taking  the  ticket 
and  of  no  one  else."     No  other  rule  has  been  cited. 

The  case  for  the  Railway  Company  presupposes  tliat  the 
petitioner  had  travelled  or  intended  tu  travel  by  train  and  that 
he  evaded  payment  for  ovor-vveight  luggage  l)y  jicndiug  part  of 
his  luggage  by  Kirpa  Ram.  B^^e-law  8  deals  only  with  endea- 
vours to  evade  payment  of  '*  full  fare,"  and  these  words  are,  in 
my  opinion,  limited  to  full  payment  for  the   couveynnce   of   the 
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passenger  from  a  specified  place  to  a  specified  place,  and  in   the 
class  of  carriage  in  which  he  travels. 

Wharton's  Law  Lexicon  defines  "  fare"  as  "  the  money  paid 
"  for  a  passage  either  by  land  or  by  water." 

In  Stroud's  Judicial  Dictionary  *'  Bis  fare"  in  8  Vict.,  Cap. 
20,  Section  103,  is  defined  as  "  the  fare  by  the  train,  and  for  the 
"class  of  carriage  in  which  the  passenger  travels." 

Webster's  Dictionary  defines  "  fare"  as  "  the  p«icc  of  a 
"  passage  or  going  ;  the  sum  paid  or  due  for  conveying  a  person 
*'  by  land  or  water." 

The  fact  that  a  passenger  is  entitled  to  the  conveyance  of  a 
certain  quantity  of  luggage  without  payment  does  not,  in  my 
opinion,  make  the  amount,  paid  for  Inggage  in  excess  of  that 
quantity,  part  of  his  fare.  The  payment  is  apart  from  the  fare, 
and  the  fact  that  no  luggage  is  conveyed  for  a  passenger  docs 
not  entitle  him  to  a  reduction  of  the  fare  paid  for  conveyance  of 
his  person. 

Bye-law  8  is,  therefore,  inapplicable  to  the  facts  of  this  case. 

The  duty  of  the  servants  of  the  Railway  Company  does  not, 
in  my  opinion,  extend  to  an  enquiry  into  the  ownership  of  the 
articles  which  a  passenger  seeks  to  have  conveyed  with  him. 

I  set  aside  the  conviction  and  sentence. 

The  fine,  if  realised,  will  be  refunded. 

A2yplication  alluiccd. 
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No.  26. 

Before  Mr,  Justice  Uohertson. 

CROWN,  J 

Versus  >   Revision  Side. 

MIRAN-ACCUSED.  ) 

Criraiual  llcvision  No.  899  of  1903. 

Criminal  Procedure  Gode^    1898,  Sect io7i   488— Main fe7ian''e — Order  for 
maintenance  against  the  liushand's  father^  legality  of. 

Held,  that  an  order  for  Tnaintenanco  against  the  husband's  father  is 
not  warranted  by  hxw.  Section  488,  Ciiminal  Procedure  Code,  dops  not 
empower  a  Magistrate  to  pass  an  order  of  maintenance  against  any  one 
but  the  woman's  husband. 

Case  reported  by  W.  ^'hevis,  Esquire,  Sessions  Judgp,    Rawalpindi 
Birisi'm),  on  lUh  August  1903. 

The  facts  of  this  case  Avere  as  follows:  — 

On  l6th  June  1903  the  complainant,  Mussammat  Sahib  Nishan,  filed 
an  application  against  her  husband  Miran,  minor,  through  his  father, 
Shahwali,  for  maintenance,  under  Section  488  of  the  Criminal  Procedure 
Code.     The  Magistrate  awarded  maintenance  against  Shahwali  in  person. 

The  accused,  on  conviction  by  J.  E.  Stephens,  Esquire,  exercising  the 
powers  of  a  Magistrate  of  the  Ifct  class  in  the  Rawalpindi  District,  was 
ordered,  by  order,  dated  Slst  July  1903,  under  Section  488  of  the  Criminal 
Procedure  Code,  to  pay  Rs.  4  per  mensem  to  Mussammat  Sahib 
Nishan  as  maintenance. 

The  proceedings  were  forwarded  for  revision  on  the 
following  grounds  :  — 

Complainant,  a  woman  of  20,  has  brought  a  claim  for  maintenance 
against  her  husband,  a  boy  of  0.  The  Magistrate  has  passed  an  order 
saying  that  it  is  but  right  that  the  boy's  father  should  help  to  maintain 
her  till  the  boy  attains  puberty  and  is  able  to  take  care  of  bis  wife,  and 
so  the  boy's  father  is  to  pay  Rs.  4  per  mensem  as  maintenance  out  of 
his  income  of  Rupees  80  a  year.  This  means  that  the  man,  who  has  his 
own  wife  and  family  to  niaintM".  is  to  give  more  than  half  hia  income  to 
the  young  woman,  who  has  i  larried  his  little  boy.  Cut  under  Section  488, 
Criminal  Procedure  Code,  a  man  is  only  liable  for  hia  own  wife  and 
children,  and  I  fail  to  see  how  Shahwali  can  bo  made  liable  under  this 
section  for  the  maintenance  of  his  daughter-in-law.  The  boy  is  living 
under  the  guardianship  of  his  father,  a  Muaalman  zamindar,  and  it  is  not 
claimed  that  he  has  any  means  of  his  own. 

I  sead  the  ca'ie  t(j  tin  Chief  Court,  with    a   reo juiuLoiKiiiiioii    that    the 
order  of  tho  Magistrate  be  set  agide. 
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The  judgment  of  the  Chief  Court  was  delivered  by— 

2iith  Oct.  1903.  RoBEETSON,  J.— Section  488,  Criminal  Procedure  Code,  does 

not  empower  a  Magistrate  to  make  an  order  of  maintenance  against 
any  one  but  the  woman's  husband.  The  order  against  the 
husband's  father  is  not  justified  by  law,  and  must  be  set  aside, 
and  is  set  aside  accordingly. 


No.  27. 

Before  Sir  William  Clark,  KL,  Chief  Jtidge, 

NUR  DIN  ALIAS  KADA,~PET1TI0NER, 

Revision  Side,    l  Versus 

THE  EMPEROR,— RESPONDENT. 

Criminal  Revision  No.  6.36  of  1903. 

Criminal  Procedure  Code,  1898,  fifech'ow  1\0— Becuriiy  for  good  behaviour 
jrom  habitual  offenders — Evidence— Personal  Tcnowledge  of  Magistrate — Pro- 
cedure— RemarJiS  respecting  witnesses — Witnesses  not  to  he  restrained  from 
stating  their  real  opinions. 

Held,  that  inix  trisd  under  Section  110,  Criminal  Procedure  Code, 
Magistrates  aro  not  competent  to  base  their  orders  on  their  local  and 
personal  knowledge  of  the  accused  and  witnesses. 

It  is  a  fundamental  principle  in  the  administration  of  justice  that 
the  accused  should  know  what  the  evidence  against  him  is,  and  that  he 
should  have  an  opportunity  of  testing  it  by  cross-examination,  and  this 
principle  is  violated  where  the  Magistrate's  order  is  based  upon  knowledge 
locked  up  within  his  own  breast  and  not  placed  on  the  record. 

The  proper  procedure  where  it  is  important  to  utilise  the  personal 
knowledge  of  a  Magistrate  is  for  the  case  to  be  tried  by  another  Magistrate 
and  for  the  Magistrate  with  the  personal  knowledge  to  give  evidence  as 
a  witness. 

The  right  of  Magistrates  to  make  disparaging  remarks  on  persons 
who  appear  or  are  named  in  the  course  of  a  trial  is  one  that  should  be 
exercised  with  great  reserve  and  moderation,  especially  where  the  person 
disparaged  has  had  little  or  no  opportunity  of  explaining  or  defending 
himself.  It  would  involve  a  great  danger  to  the  administration  of  justice 
if  witnesses  were  restrained  from  stating  their  real  opinions  for  fear  of 
displeasing  the  Magistrate  before  whom  they  are  giving  evidence  and 
[great  caution  should  be  taken  to  , avoid  producing  such  an  ur»forfcuaate 
[result. 

Abin-ud-din  Hoioladar  v.  Empsror  (^),  Empress  v.  Donnelly  ("),  and 
SuTcha  V-  Queen-Empress  (^),  cited. 

(')  I.  L.  R    XnZ  Oalc.,  392.  (^)  I.  L,  «.,  11  All,,  405. 

e)4P.  iJ,   18»8iCr. 
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Petition  for   revision  of  the   order  of  G.    H.   Atkins^   Esquire^ 
District  Magistrate,  Lahore,  dated  I'^th  April  1903. 
Shah  Din,  for  petitioner. 
Petman,  Assistant  Legal  Remembrancer,  for  respondent. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows : — 

Clark,  C.  J.— Nar  Din  has  been  ordered  by   the  City  Magis-     24^fe  Nov.  1903. 
trate  of  Lahore  to  furnish  security  in  Rs.   600   for  his   good   be- 
haviour under  Section  110,  Criminal   Procedure   Code,   and   his 
appeal  to  the  District  Magistrate  has  been  dismissed. 

The  Magistrate  does  not  specify  under  which  clause  of 
Section  110,  Criminal  Procedure  Code,  he  holds  Nur  Din  to  come, 
but  the  District  Magistrate  has  held  him  to  come  under  Section 
110  (/)  as  being  so  desperate  and  dangerous  as  to  render  his 
being  at  large  without  security  hazai'dous  to  the  community. 

The  evidence  for  the  prosecution  consisted  of  five  Police  wit- 
nesses and  three  other  witnesses — (1)  Maulvi  Fazal  Din,  Pleader 
of  the  Chief  Court  and  Vice-President  of  the  Municipal  Committee, 
in  whose  ward  Nur  Din  lives  ;  (2)  Abdul  Karim,  a  Municipal 
Commissioner ;  (3)  Khuda  Bakhsh,  Zaildar. 

The  evidence  of  Fazal  Din  is  in  some  respects  damaging  to 
Nur  Din,  but  he  considers  him  now  reformed  and  not  to  be  a 
desperate  and  dangerous  character. 

The  evidence  of  the  other  two  witnesses  is  distinctly  in 
favour  of  Nur  Din. 

Nur  Din  produced  twelve  witnesses  in  his  defence,  men  of 
wealth  and  position,  who  give  him  a  good  character. 

On  the  evidence  on  the  record,  therefore,  no  case  is  made  out 
against  Nur  Ifln  on  any  of  the  clauses  of  Section  110,  Criminal 
Procedure  Code,  and  this  is  admitted  by  the  District  Magistrate, 
who  relies  upon  the  local  knowledge  of  the  City  Magistrate 
and  himself  to  make  up  for  the  deficiency  of  evidence,  and  to 
estimate  the  value  of  the  evidence  given. 

The  District  Magistrate  says  : — 

"  It  is  impossible  that  a  City  or  District  Magistrate  who  has 
**  been  for  some  years  in  a  City  or  District  should  not  know 
"  fairly  well  who  are  really  the  noted  bad  characters  within  his 
"  jurisdiction.  The  City  Magistrate  has  shown  by  his  judgment 
*'  that  ho  know  the  cliaracter  of  Nur  Din  and  know  the  amount 
♦•  of  reliance  to  be  placed  on  the  evidence  of  the  various  witnesses. 
*'  He  also  knew  why  the  City  Inspector,  who  sent  up  the  case  only 
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"  because  ordered  to  do  so  by  the  Assistant  Superintendent  of 
"  Police  in  charge  of  the  city,  was  not  himself  prepared  to  give 
"  evidence  against  Nur  Din.  Were  this  not  explained  it  is 
*•  evident  that  in  such  a  case  Nur  Din  must  ha^^e  been  at  once 
"  discharged  when,  firstly,  the  City  Inspector,  who  has  been  in 
**  charge  of  the  city  for  years,  refused  to  give  evidence  and 
''  secondly  men  of  the  standing  of  M.  Abdul  Karim  and  Chaudhri 
"  Faiz  Bakhsh,  Municipal  Commissioners,  Chiragh  Din,  a  large 
"  Contractor,  and  Khuda  Bakhsh,  Zaildar,  gave  evidence  in  Nur 
*'  Din's  favour, 

"  The  Magistrate  has  explained  from  his  personal  knowledge 
"  why  he  has  nevertheless  believed  it  to  be  true  that  Nur  Din 
"is  a  fit  person  to  be  placed  on  security.  In  doing  so  he  has 
"  necessarily  cast  very  grave  aspersions  on  the  character  of  the 
'*  City  Inspector,  Muhammad  Hussain,  who  is  stated  to  be  his 
"  friend  and  protector." 

This  raises  the  question  whether,  in  a  trial  under  Section 
110,  Criminal  Procedure  Code,  Magistrates  may  base  their  orders 
on  their  local  and  personal  knowledge  of  the  accused  and  wit- 
nesses. 

The  District  Magistrate  is  of  opinion  that  they  may  ,  in  this 
opinion  I  am  unable  to  agree. 

The  proceedings  under  Section  110,  Criminal  Procedure  Code, 
are  judicial  and  not  executive  proceedings. 

It  is  a  fundamental  principle  in  the  administration  of  justice 
that  the  accused  should  know  what  is  the  evidence  against  him, 
and  should  have  an  opportunity  of  testing  it  by  cross-examina- 
tion. This  principle  is  violated  where  the  Magistrate's  order  is 
based  upon  knowledge  locked  within  his  own  breast  and  not  put 
upon  the  record. 

Strong  authority  would  be  necessary  to  support  any  violation 
of  this  principle,  none  has  been  quoted  to  me  by  the  learned 
counsel  appearing  for  Government,  on  the  other  hand  there  is  a 
considerable  amount  of  authoiity  to  support  the  enforcement  of 
this  principle. 

It  is  distinctly  laid  down  in  Ahin-ud-din  Bowladar  v. 
Emperor  (^),  a  case  under  Section  110,  Criminal  Procedure  Code 
that  where  a  Magistrate  proceeded  on  his  own  knowledge  of  the 
character  of  the  accused,  he  should   not   try   the  case.     That   a 
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Magistrate  cannot  himself  be  a  witness  in  a  case  in  which  he  is 
the  sole,  judge  of  law  and  fact  is  laid  down  in  Empress  v. 
Donnelly  (^), 

A  similar  view  was  taken  in  Sickha  v.  Queen- Empress  {^), 
also  a  case  under  Section  1 1 0,  Criminal  Procedure  Code,  where 
the  Judged  held  that :  "  The  case  is  one  which  must  be  decided 
*'  on  evidence  taken  in  Court  just  like  all  other  criminal 
*'  cases,  and  the  District  Magistrate  was  not  entitled  to  rely  on 
**  his  own  personal  knowledge." 

The  personal  knowledge  of  the  Magistrate  who  tried  this 
case  and  the  appeal  being  left  out  of  consideration  there  is  no 
case  against  the  accused,  and  I  set  aside  the  order  requiring 
accused  to  furnish  security. 

If  it  is  important  to  utilise  the  personal  knowledge  of  a 
Magistrate,  the  proper  procedure  is  for  the  case  to  be  tried  by 
another  Magistrate,  and  for  the  Magistrate  with  personal  kuowl- 
edge  to  give  evidence  as  a  witness. 

As  regards  the  aspersions  cast  upon  Maulvi  Fazal  Din  and 
the  City  Inspector,  Muhammad  Hussain,  by  the  City  Magistrate, 
I  think  it  incumbent  on  me  to  make  some  remarks.  The  right 
of  Magistrates  to  make  disparaging  remarks  on  persons  who 
appear,  or  are  named,  in  the  course  of  a  trial,  is  one  that  should 
be  exercised  with  great  reserve  and  moderation,  especially  where 
the  person  disparaged  has  had  little  or  no  opportunity  of 
explaining  or  defending  himself;  the  City  Inspector  was  not 
even  a  witness  in  the  case  and  had  no  opportunity  at  all  of 
explaining  his  conduct. 

With  reference  to  Maulvi  Fazal  Din,  he  was  the  first  witness 
examined  in  the  case,  after  he  had  given  a  little  evidence,  to 
which  no  apparent  objection  could  be  taken,  except  that  it  was 
not  against  the  accused,  the  Magistrate  took  upon  himself  to 
give  the  witness  the  kalama  oath.  There  was  no  legal 
authority  for  the  Magistrate  to  do  this,  the  witness  not  volunteer- 
ing to  take  the  oath,  and  no  such  procedure  is  authorised  by 
the  Oatha  Act,  X  of  1873.  It  was  a  grave  discourtesy  to  the 
witness,  a  man  of  high  character  and  position,  being  tantamount 
to  saying  that  the  witness  would  not  tell  the  truth  on  the 
ordinary  oath.  It  also  shows  that  the  Magistrate  did  not 
approach  the  case  with  a  judicial  spirit,  but  started  with  an 
opinion  unfavourable  to  the  accused. 
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The  justness  of  the  censure  on  Maulvi  Fazal  Din  rests 
at  best  on  the  correctness  of  the  view  of  the  Magistrate  that 
Nur  Din  was  a  dangerous  and  desperate  character.  If  Nur  Din 
was,  as  the  witness  said,  reformed  to  a  great  extent,  there  was 
no  ground  for  the  censure.  My  conclusion  being  that  it  is  not 
proved  that  Nur  Din  is  now  a  desperate  and  dangerous  character, 
there  remains  no  basis  for  thinking  that  Maulvi  Fazal  Din  was 
not  giving  true  and  honest  evidence  as  to  what  he  thought  on 
the  subject. 

It  would  involve  a  grave  danger  to  the  administration  of 
justice  if  witnesses  were  restrained  from  stating  their  real 
opinions  for  fear  of  displeasing  the  Magistrate  before  whom  they 
are  giving  evidence,  and  great  caution  should  be  taken  to  avoid 
producing  any  such  unfortunate  result. 

The  same  remark  applies  to  the  City  Inspector,  the  justness 
of  the  censure  disappears  when  the  guilt  of  the  accused  is  not 
made  out,  for  it  rested  upon  the  City  Inspector's  not  having 
himself  taken  action  against  N^ur  Din. 

I  therefore  think  it  right  to  record  my  opinion  that  the 
strictures  passed  on  Maulvi  Fazal  Din  and  Muhammad  Hussain 
were  unwarranted,  and  should  in  no  way  be  taken  into  account 
against  them. 

Application  allowed. 

No.  28. 
Before  Sir  William  Glarhj  Kt.j  Chief  Judge,  an  d  Mr, 
Justice  Eeid, 
CROWN, 

RivisioN  Side,     I  Versus 

NUR  DIN. 

Criminal  Revision  No.  1132  of  1903. 
Sentence — Sentence  after    previous  convictions  for  similar    offences — 
Penal  Code,  Section  75. 

The  accused,  who  had  ah'eady  been  six  times  convicted  of  similar 
offences,  was  charged  under  Section  379,  Indian  Penal  Code,  with  the  theft 
of  a  pair  of  shoes.  The  Magistrate  found  him  guilty  and  convicted  him 
to  a  year's  rigorous  imprisonment  and  thirty  stripes. 

Held,  that  the  Magistrate  should  have  committed  the  prisoner  to  {he 
Court  of  Sessions,  as  the  case  was  one  in  which  the  advisability  of  trans- 
porting him  for  life  should  have  been  carefully  considered.  In  such  cases 
too  much  importance  should  not  be  attached  to  the  value  of  the  property 
stolen  in  awarding  sentences,  the  important  question  to  consider  is  the 
intention  of  the  man  and  his  character  and  attitude  towards  society. 
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Case  called  for  by  Chief  Court  under  Section  435  and  disposed 
of  under  Section  439,  Criminal  Procedure  Code. 

The  judgment  of  the  Court  was  delivered  by 

Clark,  C.  J. — After  six  previous  convictions  running  from  23r6Z  Nov,  1903, 
1887  down  to  1901  for  ofPences  against  property,  in  two  cases  the 
sentences  being  each  for  period  of  three  years'  imprisonment,  the 
Magistrate  has  thought  a  sentence  of  one  year's  rigorous  im- 
prisonment and  thirty  stripes  sufficient,  and  has  not  even  taken 
action  against  accused  under  Section  565,  Criminal  Procedure 
Code.  It  is  true  that  the  property  stolen  was  only  a  pair  of 
shoes,  but  the  man's  previous  record  shows  that  he  is  an  incor- 
rigible offender,  a  man  intending  to  live  by  preying  on  society. 
Too  much  importance  is  very  generally  attached  to  the  value  of 
the  property  stolon  in  awarding  sentences.  The  value  of  the 
pi*operty  stolen  is  very  often  a  mere  accident,  and  the  important 
question  is  the  intention  of  the  man,  and  his  character  and 
attitude  towards  society. 

This  accused  should  have  been  committed  to  the  Court  of 
Sessions,  as  the  case  is  one  in  which  the  advisability  of  transport- 
ing him  for  life  should  have  been  carefully  considered. 

As,  however,  the  accused  has  been  whipped,  he  cannot  now 
be  sentenced  to  more  than  five  years'  rigorous  imprisonment. 

Passing  no  opinion  as  to  the  guilt  of  accused,  we  set  aside 
the  conviction  and  sentence  of  imprisonment,  and  direct  tl-.e 
accused  to  be  tried  by  a  Magistrate  with  powers  nnder  Section 
30,  Criminal  Procedure  Code. 

.      No.  29. 

Before  Sir  William  Clark,  Kf..,  Chief  Judge. 
CROWN,  THROUGH    TOPAN  RAM,— COMPLAINANT,      > 

Versus  V    Rkvision  Side. 

HIRA  NAND    AND  ANOTHER— ACCUSED.  ) 

Criminal  Revision  No.  G29  of  1903. 
Compensation  in    Criminal   cases —Award  of,  to   accnued — Order  off  oy- 
ment  of  compensation  set  aside— Refund  of,  from  accused — Procedure  —  Crimi- 
nal Procedure    Code,    1898.  Sections   250,    547. 

Held,  that  when   the  order  of  p  lymeiit  of  oonipeaaation    lias   been  ,  sot 
aside  by  an  Appellate  Court  or   a  Court  of  Revision,    the    Criminal   Courta 
ar<:i  ompataat  nnl  ;r   the  proviaiona  of  Sootion  547  of  the  Code  of  Criminal 
Procjduro  to  oaforje   the  refund  of  tlio  oomneuaati  >n   p»kid  to  an  ae(Mnod 
p3r»>  I  i«  it*  ib  \^3Ci  I  liii). 
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Sowanna  Ram  v.  Jassu  Ram  (*),  and  Mutasaddi  v.  Mani  Ram  i^),  cited. 

Chogatta  v.  The  Empress  (*),  not  followed. 

Case  reported  by  Khan  Abdal  Ghafur  KhaUy   Sessions  Judge, 
Sliahpur  Division,  on  \Wi  June  1903. 

BrandoD,  for  accused. 

The  facts  of  this  case  were  as  follows  :  — 

On  the  rejection  of  Topan  Kam's  complaint,  under  Section  436,  Indian 
Peniil  Code,  against  Hira  Nand  and  Wajha  Nand,  by  tbe  District  Magis- 
trate, Mianwali,  he  awarded  Ks.  50  as  compensation  to  each  of  the  accused 
from  the  complainant  under  Section  250,  Criminal  Procedure  Code.  On  an 
application  for  revision  to  the  Sessions  Judge,  a  reference  was  made  by  him 
to  the  Chief  Court  under  Section  438,  Criminal  Procedare  Code,  for  setting 
aside  the  Magistrate's  order  in  accordance  with  Crown  v,  Hamir  Chand  ("*). 
The  Chief  Court  set  aside  that  order.  Meanwhile  the  compensation  had 
been  paid  to  the  accused.  The  complainant  applied  for  recovery  of  the 
amount  from  accused,  in  accordance  with  the  Chief  Court's  order.  The 
District  Magistrate,  Mianwali,  following  Chogatta  v.  The  Emprees  {^), 
refused  the  application  by  his  order,  dated  25th  March  1903,  and  directed 
the  applicant  to  obtain  his  remedy  by  a  Civil  Court. 

The  complainant  applied  to  the  Sessions  Judge  for  revision 
of  that  order,  who  foi.- warded  the  proceedings  to  the  Chief  Court 
for  revision  on  the  following  grounds  : — 

Section  547,  Criminal  Procedure  Code,  provides  that  any  money 
(other  than  fiue^  payable  by  virtue  of  any  order  made  under  the  Crimi- 
nal Procedure  Code  shall  be  recoverable  as  if  it  were  fine. 

This  section  has  been  interpreted  by  the  Chief  Court  in  Howanna 
Ramy.  Jassv  Ram  {^),  to  cover  cases  of  the  nature  now  before  me.  The 
same  view  has  been  taken  by  the  Allahabad  High  Court  in  Mutassadi  v. 
Mani  Ram  (^).  In  my  opinion  the  provision^  of  Section  547,  Criminal 
Procedare  Code,  confer  authority  on  criminal  Courts  to  realize  compensa- 
tion paid  to  accused  under  Section  260,  Criminal  Procedure  Code,  as  if  it 
were  fine,  when  the  order  of  payment  of  compensation  is  set  aside  by  an 
Appellate  Court  or  a  Court  of  flevision. 

In  Chogatta  v.  The  Empress  (^),  the  Hon'ble  Judges  did  not  take  the 
provisions  of  Section  547,  Criminal  Procedure  Code,  into  consideration, 
and  the  order  against  which  a  reference  was  made  was  passed  under  Sec- 
tion 545,  Criminal  Procedure  Code.  The  Judges  deciding  that  case  only 
took  into  consideration  the  provisions  of  Section  545,  Criminal  Procedure 
Code. 

The  District  Magistrate's  order,  dated  25th   March  1903,   appears  to 
me  to  be  illegal.     I,  therefore,    submit  these  proceedings   to  the   Chief 
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Court  under  Section  438,  Criminal  Procedure  Code,  with  a  recommendation 
that  that  order  bo  set  aside  and  the  District  Magistrate  be  ordered  to  realize 
the  amount  of  compensation  paid  to  the  two  accused  on  the  complainant's 
application,  in  accordance  with  the  provisions  of  Section  517,  Criminal 
Procedure  Code. 

The  judgment  of  the  Chief  Court  was  delivered  by 

Clauk,  C.  J. — Agreeing  with  the  reference  of  the    Sessions    ^th  Octoher  1903. 
Judge,  I  direct  that   the   compensation,    if    paid,    be   recovered 
under  Section  547,  Criminal  Procedure  Code. 


No.  30. 

Before  Mr.  Jtcstice  Reid. 

GURMUKH  SINGH,— PETITIONER, 

Versus  \,   Revision  Side. 

NAMAN,— RESPON  DENT. 

Criminal  Revision  No.  910  of  1903. 

Sanction  tu 'prosecute — Vismissal  0/  a  complaint  ^y  a  third  person — 
Initiation  by  Court — Bevocntion  of  sanction  granted  hrj  a  District  Magis- 
trate of  its  own  motion  by  Sessions  Judge — Power  of  Chiff  Court  to  revise 
the  order  of  the  Sessions  Judge  on  on  application  by  a  third  person — Criminal 
Procedure  Code,  1898,  Sections  195,  439. 

The  petitioner  applied  to  the  District  Magistrate  for  sanction  under 
Section  195  of  the  Code  of  Criminal  Procedure  for  the  prosecution  of  the 
respondent  for  giving  false  evidence.  The  District  Magistrate  rejected 
this  application,  but  of  its  own  motion  directed  the  prosecution  of  the 
respondent  for  giving  false  evidence  with  the  intention  of  evading  pay- 
ment of  income-tax.  This  order  was  set  aside  by  the  Court  of  Session. 
The  petitioner  who  had  taken  no  action  against  the  order  of  the  District 
Magistrate  refusing  him  sanction  applied  for  revision  of  the  order  of  the 
Sessions  Judge. 

Eeld,  that  the  petitioner's  remedy  was  by  revision  of  the  order  reject- 
ing his  application  for  sanction.  The  Chief  Court  as  a  Court  of  revision 
will  not  act  under  Section  439  of  the  Code  on  the  initiative  of  a  private 
individual  where  by  doing  so  it  would  allow  that  individual  to  usurp  the 
functions  of  the  Magistrate  of  the  district  who  could,  if  so  advised,  apply 
for  revision. 

Saifulla  Khan  y.  The  Emperor  of  India  (0  and  Lakhi  v.  The  Emperor 
of  India  (')  referred  to. 

Petition  for  revinou  nf  the  order  of  Khan   Abdul    Ghafnr    Khan, 
Sesf^inna  Jndge^  Shahpur  Divisinn,  dated  19///  May  1903. 
Golak  Nath,  for  petitioner. 
Ram  Chandra,  for  respondent. 


(0  8  P.  R„  1902,  Cr.        (■»)  27  P,  R.,  1902,  Or. 


76 


CRIMINAL  Judgments— No.  30.  [  record 


The  judgment  of  the  learned  Judge  was  as  follows  : — 

iSth  }sov.  1903.  Reid,  J.— The  petitioner  applied  to  the   Distriet   Magistrate 

for  sanction,  under  Section  195  of  the  Code  of  Criminal  Proce- 
dure, for  the  prosecution  of  the  respondent  for  giving  false  evi- 
dence. The  District  Magistrate  rejected  this  application,  but 
"  of  its  own  motion  "  directed  the  prosecution  of  the  respondent 
for  giving  false  evidence  with  the  intention  of  evading  payment 
of  income-tax.  This  order  was  signed  by  the  District  Magistrate 
as  District  Magistrate,  and  was  set  aside  by  the  Court  of  Session 
on  two  grounds,  that  the  Magistrate  of  the  1st  class,  in  whose 
Court  one  of  two  conflicting  statements  had  been  made,  was  not 
subordinate  to  the  Magistrate  of  the  district,  and  that  the 
conviction  of  the  respondent  "  would  not  necessarily  be  secured  " 
if  sanction  were  accorded. 

The  petitioner,  whose  remedy  was  against  the  order  of  the 
District  Magistrate  refusing  him  sanction,  now  applies  for 
revision  on  the  ground  that  the  District  Magistrate  accorded 
sanction  as  Collector  of  the  District,  and  that  his  order  could  not 
be  interfered  with  by  the  Court  of  Session.  As  pointed  out  in 
SaifuUa  Khan  v.  The  Emperor  of  India  {^),  officials  not  infre- 
quently misdescrib3  themselves  when  passing  orders,  but  any 
order  passed  by  a  District  Magistrate  as  such  can  be  set  aside, 
on  cause  shown,  by  a  Court  of  Session,  and  the  order  was  passed 
by  an  official  purporting  to  act  as  a  District  Magistrate. 

Neither  SaifuUa  Khan  v.  The  Emperor  of  India  (i)  nor 
Lakhi  V.  The  Emperor  of  India  (^)  helps  the  petitioner  and, 
apart  from  the  merits,  I  see  no  reason  for  allowing  the  petitioner 
to  usurp  the  functions  of  the  Magistrate  of  the  District,  who 
could,  if  so  advised,  have  applied  for  revision. 

The  petitioner's  application  for  sanction  having  been  rejected 
by  the  District  Magistrate,  his  remedy  was,  as  already  stated, 
by  revision  of  that  order,  and  I  see  no  reason  for  exercising  on 
his  initiative  the  discretion  rested  in  this  Court  under  Section  439 
of  the  Code.  His  action  is  obviously  inspired  by  malice.  The 
application  is  dismissed. 

Application  dismissed. 
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No.  31. 

Sir  William  Clark,  Kt.,  Chief  Judge, 
and  Mr.  Justice  Reid. 

A  RUR  A, —APPELLANT, 

Versus 
THE  EMPEROR— RESPONDENT. 
Criminal  Appeal  No.  77  of  1903. 

Sentenec — Sentence  of  transporfation  in  lieu  of  imprisonment-^ Penal 
Code,  Sectiojis  59,  395, 

Held,  that  the  term  of  transportation  under  Section  59  of  the  Penal 
Code,  the  only  aathority  for  passing  sentences  of  transportation  for  a 
period  short  of  life,  may  not  exceed  the  term  of  imprisonment  provided 
by  law  for  the  offence  committed. 

A'^peidfrom  the  order  nf  Kazi  Muhammad  Aslim,  Sessions 
Judge,  Ferozepore  Division,  dated  28th  January  1903. 
The  judgment  of  the  Court  was  delivered  by 

Reid,  F. — The  appellant  has  been  sentenced  to  transporta- 
tion for  fourteen  years  for  taking  part  in  a  dacoity  on  the  8th 
March  1900. 

Several  persons  were  convicted  of,  and  sentenced  for,  taking 
part  in  this  dacoity,  bat  the  appellant,  who  absconded,  was.  not 
arrested  until  after  that  trial.  The  evidence  of  the  approver 
has,  in  our  opinion,  been  sufficiently  corroborated  by  the  evidence 
of  two  trackers,  one  of  whom  recognized  tracks  shown  to  him 
immediately  after  the  dacoity  as  thoieof  the  appellant,  whose 
tracks  he  had  examined  a  short  time  before  in  a  theft  case.  The 
appellant  was  on  this  clue  searched  for  but  could  not  be  found 
and  we  are  satisfied  that  he  took  part  in  the  dacoity  and 
absconded. 

The  conviction  must  therefore  be  maintained,  but  the  sen- 
tence of  transportation  for  fourteen  years  is  illegal. 

A^  pointed  out  by  Messrs.  W.  Morgan  and  A.  G.  Macphcr- 
son  (afterwards  Morgan,  C.  J,,  and  Macpherson,  J.)  in  their 
notes  on  the  Penal  Code  in  1863,  and  frequently  laid  down,  the 
Penal  Code  in  no  instance  specifically  provides  transportation  for 
any  term  short  of  life  as  a  punishment,  and  Section  59  is  the 
only  authunty  for  passing  sentotu'os  of  tiansporhition  for  a 
shorter  period.  The  terra  of  transpoiiation  under  that  section 
cannot  ex  -oed  the  term  of  impri>!onmont  ])i'ovid(Ml  by  the  section 
under  which  a  conviction  is  had,  and  Hio  maxlinnni  i,(>nn  nnder 
Section  395  of  tho  Code  is  ten  years. 


Apprllate  Sidb. 
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We  reduce  the  term  of  the  sentence  of  transportation  to  ten 
years  With  the  exception  of  this  reduction  of  the  sentence 
passed,  the  appeal  is  dismissed. 

No.  32. 

Before  Mr.  Justice  Reid. 
WADHAWA  SINGH  AND  OTHERS,-PETITIONERS, 
Revision  Side.   ^  Versus 

THE  EMPEROR— RESPONDENT. 
Criminal  Revision  No.   1066  of  1903. 

Criminal  Procedure  Code,  1898,  Sections  107,  110,  514 — Security  for 
good  hehaviour — Vlxecntion  ofhond  under  Section  107  hy  mistaTce-'  Forfeiture 
of  such  bond  on  a  conviction  of  the  principal  for  an  offence  under  Section  430, 
Indian  Penal  Code, 

NoMco  li.ivinof  i^suol  calling  noon  A.  to  show  cause  why  he 
should  not  execnfe  a  bond  with  sureties  for  his  pood  behaviour,  an  order 
purportinp^  to  be  made  under  the  authority  of  Section  110,  Criminal  Pro- 
cedure Code,  was  passed  in  Febrnar}'  1902,  and  was  upheld  on  2nfl  April 
1902  on  appeal  by  the  District  Mapistrate.  By  mistake  a  form  for  a  bor.fl 
under  Section  107  was  substituted  for  the  form  under  Section  110,  and  was 
duly  executed  by  A  and  his  sureties.  On  the  27th  February  1903  A  was 
convicted  of  havinof,  on  the  15th  November  1902,  cut  the  bank  of  a  canal 
distributary  which  watered  a  village  below  his  village  and  was  sentenced 
under  Section  430  of  the  T'enal  Code,  to  rigorous  impriponment  for  six 
months.  Od  the  2nd  March  1903  the  police  reported  that  A's  security 
should  be  forfeited,  whereupon  an  order  aj^ainst  A  and  his  sureties  was 
eventually  passed  forfeiting:  the  amount  mentioned  in  the    bond. 

Held,  that  the  bond  having:  been  executed  under  a  mistake  and  with- 
out any  authority  or  order  for  a  bond  under  Section  107  to  be  taken  from 
A  or  his  sureties,  the  ord^r  forfeiting  the  security  was  bad  in  law  and 
must  be  set  aside. 

Held  also,  following  Queen-Empress  v.  Man  Mohan  Lai  (')  that  when 
a  forfeiture  of  a  recognizance  bond  has  been  proved  before  a  Magistrate, 
it  is  not  incumbent  on  the  prosecution  to  prove  at  the  hearing  after  notice 
thfit  the  principal    had  been  properly  convicted. 

Queen- Empress  v.  Man  Mohan  Lai  (^)  followed. 

Queen-Empress  v.  Harchandra  Chowdhury    {^)  dissented  from. 

In  re  Bam  Chandr  Lalla  (^)  and  in  the  matter  of  Parhatti  Churn 
Bcse  (*)  distinguished. 

Petition  for  revision  of  the  order  of  Captain  J.  Frizelley  District 
Magisttate,  Lahore,  d'lted  22nd  Aui^ust  1903. 
Dhanpat  Rai,  for  petitioners. 

(1)  I.  L.  K.,  XXI  /l/Z.,  8G.  (^)  1   Gale,  L.  R.,   134. 

I"-)  I.  L.  /?.,  XXV  Calc,  440.        (^j  3  Calc,,  L.  R.,    406. 
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The  judgment  of  the  learned  Judge  was  as  follows  : — 

Reid,  J.— This  is  an  application  for  revision  of  an  order  '^^^  ^^^-  l^^*^' 
forfeiting  the  amount  secured  by  a  bond  executed  by  the 
petitioner,  Wadhawa  Singh,  under  Section  107  of  the  Code  of 
Criminal  Procedure.  The  terms  of  the  bond  were  that  Wadhawa 
Singh  would  not  commit  a  breach  of  the  peace,  or  do  any  act 
likely  to  cause  a  breach  of  the  peace.  The  period  specified  in 
the  bond  was  one  year  from  the  25th  of  February  19C2,  and  the 
amount  of  the  penalty  was  Rs.  1,000.  The  petitioner,  Natha, 
was  one  of  the  sureties  under  the  bond. 

On  the  27th  February  1903  Wadhawa  Singh  was  convicted 
of  having,  on  the  15th  November  1903,  cut  the  bank  of  a  canal 
distributary,  which  watered  a  village  below  his  village,  and  was 
sentenced,  under  Section  430  of  the  Penal  Code,  to  rigorous 
imprisonment  for  six  months.  His  appeal  against  the  conviction 
and  sentence  was  dismissed  on  the  i9th  March  1903,  having  been 
filcvl  on  the  Uth.  On  the  2nd  March  1903  the  police  reported 
that  Wadhawa  Singh's  security  should  be  forfeited.  Notice  was 
issued  by  a  Iklagistrate  on  the  24th  April  1903,  and  the  8th  May 
was  fixed  for  showing  cause. 

An  order  against  Wadhawa  Singh  and  the  sureties  was 
passed  eventually,  forfeiting  the  amount  of  Rs.  500,  the  sureties 
being  held  liable  in  the  event  of  the  amount  not  being  recovered 
from  Wadhawa  Singh. 

The  proceedings,  which  terminated  in  the  bond  under  Sec- 
tion 107  being  executed,  were  instituted  under  Section  110,  and 
tlie  order  passed  purported  to  be  under  the  latter  section.  An 
appeal  from  that  order,  dismissed  by  the  District  Magistrate 
on  the   2nd   April    1902,    was  headed    "appeal    from   the   order 

"of charge   under  Section  110,  Criminal  Pix)cedure  Code," 

and  I  see  no  reason  to  doubt  that  a  form  for  a  bond  under  Section 
107  was  by  mistake  substituted  for  the  form  for  a  bond  under 
Section  110. 

Th3  pleader  for  the  petitioners  has  contended  (/)  that  the 
bond  is  void,  the  proceedings  having  been  under  Section  110  and 
Wadhawa  Singli  not  having  been  called  on  to  show  cause  under 
Section  107  ;  (u)  that  no  bi-eacli  of  the  pea(*e  or  act  likely  to 
cause  a  breach  of  the  peace  lias  been  established;  (ui)  that,  inas- 
much as  the  Magistrate,  who  convicted  under  Section  430  of  the 
Penal  Code,  did  not  order  forfeiture  as  part  of  the  pi-oceedings 
in  that  case,  the  subsequent  proceedings   wore   bad  ;  (it>)  that   as 
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against  the  sureties  the  judgment  was  not  conclusive,  and  that 
evidence  should  have  been  adduced  in  the  forfeiture  proceedings 
that  the  security  had  been  forfeited.  On  the  second  point  taken 
I  see  no  reason  to  doubt  that,  in  cutting  the  bank  of  the  canal 
distributary,  Wadhawa  Singh  did  an  act  likely  to  cause  a  breach 
of  the  peace.  The  Magistrate  who  convicted  him  found  that 
when  the  patwRri,  with  about  50  men,  went  to  repair  the  breach, 
he  found  Wadhawa  Singh  armed  with  a  chhavi  and  with  about 
10  men  prepared  to  resist,  but  that  he  and  his  party  retired  on 
seeing  the  force  at  the  patwari's  disposal.  'I'he  cultivators  of 
the  village,  which  was  deprived  by  Wadhawa  Singh  of  its  share 
of  water,  were  extremely  likely  to  take  the  law  into  their  own 
hands  and  to  break  the  peace  in  the  event  of  resistance  by 
Wadhawa  Singh  and  his  party,  and  1  hold  that  that  Wadhawa 
Singh's  wrongful  act  was  likely  to  cause  a  breach  of  the  peace. 

On  the  third  point  taken,  in  re  Batn  CJiundr  Lalla  (^) 
(Ainslie,  J.)  and  in  the  matter  of  Parhntti  Churn  Boss  (^) 
(Ainslie  and  Maclean,  J  J.)  were  cited  for  the  petitioners.  The 
facts  of  those  cases  differ  so  materially  from  that  before  me 
that  it  is  unnecessary  to  consider  the  question  of  the  correctness 
of  the  exposition  of  the  law  contained  in  the  judgments.  In 
each  a  considerable  period  had  elapsed  before  proceedings  were 
instituted.  In  the  present  case  the  police  moved  before  the 
institution  of  an  appeal  from  the  conviction  and  sentence.  In  the 
Magistrate's  Court,  in  the  Section  480  case,  it  was  pleaded  that 
it  was  impossible  that  a  man  bound  over  under  Section  1 10  in  the 
laro-e  sum  of  Rs.  1,000  could  have  committed  the  offence 
charged,  and  1  see  no  reason  to  doubt  that  the  Magistrate 
anticipated  the  forfeiture  of  the  security  as  a  result  of  the  con- 
viction. 

On  the  fourth  point  taken,  Queen-Empress  v.  Bar  Chandra 
Chowdhury  {^)  (Banerjee  and  Wilkins,  J  J.)  has  been  cited 
for  the  petitioner,  Natha,  but  that  ruling  is  directly  opposed  to 
Queen-Empresa  v.  Man  Mohan  Lai  (*),  (Kershaw,  C.  J.,  and  Bur- 
kitt,  J.)  in  which  it  was  held  that  the  production  of  the  conviction 
and,  if  necessary,  proof  of  identity,  was  sufficient  evidence  for  the 
issue  of  notice  to  a  surety  under  Section  514  of  the  Code  of 
Criminal  Procedure,  and  that  it  was  for  the  surety  to  show  cause 
against  forfeiture.  This  is,  in  my  opinion,  the  correct  exposition 
of  the  law  on  the  sub joct,  and  I   concur   in   the   dictum  that  it  is 


D  1  Calc,  L.  B.,  134.  i')  I.  L.  B.,  XXV  Cad.,  440. 

(«)  3  Catc,  L.  B.,  406.  C)  i.  L.  B.,  XXI:All,  86. 
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not  incumbent  on  ihe  pioscoulion  to  prove,  at  the  hearing  after 
notice  that  the  principal  was  properl}'  convicted.  In  the  present 
case  the  sureties  do  not  appear  to  have  attempted  to  prove  that 
the  conviction  was  bad. 

The  first  point  taken  for  the  petitioners  remains  for  disposal. 
In  Emperor  v.  isathu  Ba7n,  Earn  Ghandar^  Criminal  Revision  2  of 
1902,  it  was  held  by  a  Division  Bench  of  this  Court  that  a  bond 
executed  under  the  Code  of  Criminal  Procedure  must  be  strictly 
construed. 

The  procedure  prescribed  for  proceedings  under  Section  107 
of  the  Code  differs  widely  from  that  prescribed  for  proceedings 
under  Section  110,  the  one  being  thj5  procedure  prescribed  for 
summons,  and  the  other  being  that  prescribed  for  warrant 
cases. 

The  Magistrate  acted  on  information  which  led  him  to  be- 
lieve that  the  petitioner,  Wadhawa  Singh,  was  a  habitual  offender, 
or  was  so  desperate  and  dangerous  as  to  render  his  being  at  large 
without  security  hazardous  to  the  community,  and  the  District 
Magistrate  dismissed  the  appeal  against  the  Magistrate's  order 
on  the  ground  that  Wadhawa  Singh  was  a  habitual  offender,  as 
far  as  can  be  gathered  from  the  judgment. 

The  bond  under  Section  107  of  the  Code  was  obviously 
executed  in  consequence  of  carelessness  on  the  part  of  the  Magis- 
trate responsible,  and  the  error  was  not,  in  my  opinion,  cured  by 
Section  537  of  the  Code. 

The  bond  executed  should  not  have  been  executed,  and  the 
fact  that  an  offence  likely  to  cause  a  breach  of  the  peace  was 
committed,  while  the  offender  was  erroneously  bound  over  to  keep 
the  peace  in  direct  opposition  to  the  order  that  he  should  bo 
bound  over  under  Section  110,  does  not,  in  my  opinion,  render 
him  liable  to  forfeiture,  the  bond  being  bad  by  reason  of  no  order 
for  such  bond  being  executed  having  been  passed.  Had  the 
offender  been  called  on  to  show  cause  against  the  execution  of  a 
bond  under  Section  107,  he  might  very  possibly  have  succeeded 
in  proving  that  he  did  not  intend  to  commit  a  breach  of  the  peace 
or  a  disturbance  of  the  public  tranc[uillity,  or  any  wrongful 
act  which  might  probably  occasion  such  breach  or  disturbance, 
and  ho  should  obviously  not  have  boon  bound  over  without  hav- 
ing an  opportunity  of  tendering  evidence  on  those  points. 

i'or  tho  above  reasonu  tlio  order  forfeiting  the  security 
furnished  by  Wadhawa  Singh  was  bad.  and  is  hereby  Bet  aside. 
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The  case  of  the  sureties  differs  slightly  from  that  of  the 
principal.  It  was  not  necessary  that  they  should  be  parties  to 
the  proceedings  prior  to  the  execution  of  the  bond,  but  they  were 
sureties  for  the  compliance  with  the  terms  of  a  bond  which  was 
bad.  This  plea  was  taken  when  the  sureties  were  called  on  to 
show  cause  ngainst  forfeiture.  They  are,  therefore,  in  my  opinion, 
not  rendered  liable  by  the  mere  fact  that  the  bond  executed 
by  them  was  under  Section  107,  the  bond  executed  by  them 
being  ancillary  to  the  bond  executed  by  the  principal. 

For  these  reasons  I  set  aside  the  order  of  forfeiture  against 
the  sureties. 

Application  allowed. 
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A. 

ACTS  :— 

XIV  of  1882— See  Giml  Procedure  Code,  1882. 

XVI  of  1887— See  Punjab  Tenancy  Act,  1887. 
XVII  of  1887— See  Ptm/ah  Land  Revenue  Act,  1887. 
XIII  of  1900— See  Funjab  Alienation  of  Land  Act,  1900, 


CIVIL  PROCEDURE  CODE,  1882. 
Section  108. 

And  bh\  —Dismissal  of  appeal  under  Section  551,  Civil  Procedure  Code 
— Power  of  original  Court  to  subsequently  set  aside  such  decree. — He/d^ 
that  the  decree  of  an  original  Court  merges  in  the  order  or  decree  of  an 
Appellate  Court  passed  under  Section  551  of  the  Civil  Procedure  Code 
dismissing  the  appeal  without  notice  to  the  Court  below  or  to  the  re- 
spondent, and  in  a  case  where  there  is  occasion  for  an  application  nnder 
Section  108  for  setting  aside  such  a  decree,  the  application  should  be 
made   to  the  Appellate  Court.     Mahr  Rana  v.  Tdakar  Das        


JOINT  PROPERTY. 

Mortgagee^'?  right  to  partition — Jurisdiction  of  Revenue  Court— Prored- 
nre — Punjab  Land  Pevenue  Act,  1887,  Sections  111,  II 5,  117. 

See  Partition       ...  ...  ...  ...  ...  ...  

.TURISDICTION  of  revenue  COURT. 

Joint  estate  —  Mori g a qee^s  right  to  partition —Jicnslictiori  of  Pevenue 
Court— Procedure  — hinjab  Land  R.ovp)iue  Acf,  1887,  f^.^rh'nns  111,  115, 
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L. 

LAMBARDAR. 

1.  Lamhardar— Eight  of  heir  to  succeed — Disqualification.—  Held^  tha.t 
the  claim  of  the  heir  of  a  lambardar  should  not  be  passed  over  on  the 
sole  ground  that  bis  holding  in  the  village  is  very  insignificant,  if  he  has 
property  in  another  village  sufficient  to  secure  the  revenue  for  wbich 
he  would  be  responsible. 

Under  Land  Revenue  Rule  No.  177  (m)  (r),  absence  from  the  village 
is  not  a  disqualification  unless  the  effect  of  the  absence  is  that  he  is  un- 
able  to  discharge  the  duties  of  the  office.     Chahat  v.  Murad  Ali 

2.  Lamhardar  ~  Dismissal  -Bcmoval  of  cause  of  disqualification  — 
Tiight  for  re- appointment. — Indebtedness  is  a  sound  reason  for  dismiss- 
ing a  lambardar,  but  where  the  dismissed  person  removes  the  cause  of 
his  disqualification  before  a  fresh  appointment  is  made,  theie  is  no  bar 
to  his  re-appointment  if  there  may  be  some  advantage  in  it,  as  it  is  ex- 
pedient to  avoid  changing  lambardars. 

Semble  :  Indebtedness  of  a  lambardar  does  not  justify  his  dismissal 
where  there  is  sufficient  security  for  the  recovery  of  the  revenue  for  which 
he  is  responsible,  and  the  needful  security  may  be  provided  by  gifts  of 
lands  to  the  lambardar  even  if  unaccompanied  by  possession.  Fakebia 
I?.  MUNGA  

LANDLORD  AND  TENANT. 

Suit  for  ejectment  of  tenant —  Right  of  some  of  the  landlords  to  main- 
tain such  suit — Proper  parties. 

See  Parties 

M. 

MORTGAGE. 

1.  Transfer  of  hi  a  interest  in  (I  mortgage  (executed  before  the  Pun^ih 
Alisnalion  of  Land  Act  came  info  force)  by  a  mortgagee — Sale — Unodjec- 
tiouable  iranafer. 

See  Punjab  Alienation  rf  Land  Act,  1900,  Section  2 

2.  Power  to  revise  martgage  made  in  form  r>ot  permitted  by  the 
Alienation  of  Land  Act,  1900 

See  Punjab  Alienation  of  Land  Act,  1900,  Section  9,  No.  2 

p. 


PARTIES. 


Landlord  and  tenant— Suit  for  ejectment  of  tenant— Right  of  some  of 
the  landlords  to  maintain  such  suit— Proper  parties.— Although  for  the 
purposes  of  ejectment  of  a  tenant  from  a  joint  holding  the  general 
rule  is  that  all  the  co-sharer's  must  either  act  jointly  or  must  obtain 
partition,  yet  in  a  case  where  the  Court  is  satisfied  that  the  co-sharers 
who  do  not  sue  are  for  some  reasonable  cause  not  in  a  position  to  do  so, 
and  that  the  co-sharers  who  do  sue  are  acting  bona  fide  in  the  interests 
of  the  absentees  as  well  as  in  their  own,  and  that  the  tenants  will  not  be 
prejudiced  on  the  merits  of  the  case  by  the  decision  of  the  suit  in  the 
absence  of  some  of  the  landlords,  held,  that  in  such  a  case  the  general 
rule  need  not  be  applied,  especially  if  it  would  cause  a  miscarriage  of 
3ustice.    CflUHAR  Singh  v.  Jhanda  Singh 
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PARTITION. 

Partitrnn  —  Joiuf.  estate — Morfgigee\<f  right  to  partition — Juyiffdicfion  of 
Fevetive  Court  — Procedure — Punjab  Larid  Iterenue  Act,  1887,  Sections 
11,115,117. —  Hehi^  tliat  a  mortgagee  of  agricnltural  land  is  not  as 
snch  entitled  to  clnim  partition. 

Revenue  C>)urts  when  entertaining  application  for  partition  of  a 
mortgngeo  of  agricultural  land  onglit  to  examine  the  mortgage-deed,  it* 
any,  oi'  the  record  of  the  oral  trans^action  in  the  Revenue  papers,  and, 
where  the  mortgagee  alleges  custom,  tlie  Wajih-vl-arz.  IF  asked  to  do 
so  by  the  mortgagee  they  may  also  examine  the  Biwnj-i-am ;  but  they 
need  not  go  further  than  this  in  inquiring  as  to  whether  there  is  such 
a  custom,  and  if  not  satisfied  that  the  mortgagee  can  claim  partition 
either  by  the  express  terms  of  his  mortgage  or  by  custom,  they  should 
simply  reject  the  claim  under  Section  115  of  the  Act. 

in  such  cases  it  is  not  the  proper  procedure  to  stay  proceedings  and 
refer  the  applicant  to  a  Civil  Court  under  Section  117  (1).  It  is  for 
the  mortgagee  to  prove  his  claim  in  a  Civil  Court,  and  if  lie  obtains  a 
decree  from  that  Court,  it  is  the  duty  of  the  Revenue  Courts  to  give 
effect  to  such  a  decree.     Hira  Singh  r.  Devt  Dttpa 

PUNJAB  ALIENATION  OF  LAND  ACT,  1900. 

Section  2  (8). 

And  Section  3  (2) —^^Land,^'  meaning  of — Transfer  of  his  interest 
in  a  mortgage  {executed  before  the  Punjab  Alienation  of  Land  Act  came 
into  force)  by  a  mortgagee — Unohjedionahle  transfer.  — \r\  1876  '  A  ' 
mortgaged  his  land  to  '  B  '  with  liberty  to  redeem  at  any  time.  In 
1884  '  B  '  transferred  his  rights  under  the  mortgage  deed  to  '  C,'  who, 
in  July  193],  after  the  Punjab  Alienation  of  Land  Act  had  come  into 
operation,  sold  his  right  as  mortgagee  under  the  transaction  of  1884  to 
'  D,'  a  Khatri,  who  was  not  a  member  of  an  agricultural  tiibe.  The 
sale-deed  having  been  presented  for  mutation  of  names,  tlie  Naib- 
Tahsildar  referred  the  case  to  the  Deputy  Commissioner  for  oiders. 
The  latter,  considering  that  the  transaction  was  not  permissible  under 
the  provisions  of  the  Punjab  Alienation  of  Land  Act,  treated  it  as  a 
sub-mortgage  ;  and  under  Section  9  of  the  Act  revised  the  terms  of  the 
sale-deed,  converting  the  sale  into  a  usufructury  mortgage  for  20 years, 
and  directed  that  on  the  expiration  of  that  term  the  land  should  bo  re- 
delivered to  the  original  owner.  On  appeal  the  Commissioner  modified 
this  order  to  this  extent  that  on  the  expiration  of  the  term  of  the 
mortgage  the  land  should  revert  to  '  C  *  instead  of  '  A,*  and  that  if 
within  the  period  of  20  years  '  A  '  claims  redemption  he  might  recover 
possession  from  '  D  '  after  payment  to  him  through  '  C  *  such  sum  leas 
than  Rs.  200,  as  the  Deputy  Commissioner  might  Hx  with  regard  to  the 
numbei'  of  years  '  D  'had  boon  in  ]K)SscHsion. 

[Jehl,  that  a  usufructuary  mortgage  of  land  which  is  not  occupied  as 
the  site  of  any  building  in  a  town  or  village  and  is  occ  ipied  or  left  for 
agricultui-al  purposes  or  for  purposes  subservient  to  agricultnro  or  for 
j>a.sture  is  land  within  tho  meaning  of  elauso  (8)  of  Section  2  of  tho 
Punjab  Alienation  of  Land  Act,  and  where  permanent  alienation  of 
such  land  has  taken  place  since  tho  said  Act  came  into  foix?e,  the 
proper  procedure  for  a  Deputy  Commissioner  is  to  proceed  under  Section 
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PUNJAB  ALIENATION  OF  LAND  ACT,  \900-condd. 

3  (2)  to  sanction  or  to  refuse  to  sanction  the  sale,  and  in  case  of  refusal, 
fix  terms  and  conditions  under  Section  14,  Heldj  further,  that  the 
objects  of  the  Punjab  Alienation  of  Land  Act  are  to  encourage  thrift 
and  prevent  the  extravagance  which  excessive  credit  suggests  and 
facilitates,  and  silso  protect  the  ignorant  zamindars  against  the  wiles 
of  the  raoney-londer  and  have  no  bearing  at  all  upon  sales  of  the 
nature  described  as  having  taken  place  between  '  C  '  and  '  D  '  which 
are  quite  harmless  or  matters  of  indifference,  and  therefore  such  a  sale 
oucrht  to  have  been  sanctioned.     Sdkhbashi  Ram  v.  Akbar  Shah 

Section  9. 

1.  Power  to  revise  mortgage  made  inform  not  permitted.  —  In  1899  '  A,* 
who  was  a  member  of  an  agricultural  tribe,  mortgaged  his  land  to  *  B,' 
a  Khatri.  The  mortgage  was  a  collateral  one  and  contained  provision 
intended  to  operate  by  way  of  conditional  sale  on  defauii  of  repay- 
ment of  the  loan  within  two  years.  On  default  being  made  no  steps 
were  taken  to  enforce  the  conditional  sale,  bat  the  parties  agreed  that 
'  B'  Fhould  take  over  possession  as  mortgagee,  allowing  '  A'  to  cultivate 
the  land  as  his  tenant  subject  to  payment  of  rent.  The  parties  then 
applied  for  mutation  of  names,  but  the  Oeputy  Commissioner,  holding 
that  the  exchange  of  possession  amounted  to  a  fresh  mortgage  not  per- 
mitted by  the  Punjab  Alienation  of  Land  Act,  refused  to  give  his 
sanction  to  mutation  being  effected. 

Held,  that  there  was  no  fresh  mortgage,  but  as  the  position  of  the 
parties  was  not  in  accordance  with  the  policy  of  the  Act,  which  on 
behalf  of  the  members  of  agricultural  tribes  aims  at  the  excision  of 
conditions  intended  to  operate  by  way  of  conditional  sale,  the  proper 
procedure  for  the  Deputy  Commissioner  was  to  have  acted  under  Section 
9  of  the  Act,  by  putting  the  mortgagee  to  his  election  whether  he  would 
agree  to  the  sale  condition  being  struck  ont  of  his  deed,  and  if  he  agreed 
to  the  said  condition  being  excised,  the  mutation  of  names  should  have 
been  effected.     Harjas  t'.  Harditta 

PUNJAB  LAND  REVENUE  ACT,  1887. 
Section  111. 

And  Sections  115,  117 — Joint  estate — Mortgagee's  rirjit  to  partition — 
Jurisdiction  of  Revenue  Court — Procedure, 

See  Partit'lon     ... 
PUNJAB  TENANCY  ACT,  1887. 
Skction  77  (3)  (6). 

And  Section  77  (4) — Ment — Suit  for  commutation  of  rent — Potver  of 
Assistant  Collector  to  hear  suit  for  coinmutatim  of  rent, — A  suit  for 
commutation  of  rent  falls  under  the  first  group  in  sub-section  77  (3) 
(J))  of  the  Punjab  Tenancy  Act,  and  under  snb-section  4  is  not  cogni- 
zable by  an  Assistant  Collector  of  the  first  grade,  unless  he  has  been 
by  name  specially  empowered  in  that  behalf  by  the  Local  Government. 
J  AiMAL  Singh  V.  Sher  Khan  


N( 


INl}BX]OB':RBVE35fOB  0ASE4  RSPOHTBL)  IN  THIS  VOLUME.  ix 

The  references' are  to  the  Nos.  given  to  the  cases  in  the  "  Record.'^ 


PUNJAB  TENANCY  ACT,  188'i  7 -concld. 
SlCTION  8^  (6) 

RQvision^^ Financial  Cominiisioner's  powers  of — Discretion. 
See  Revision      ...         ... ...         ...         ,„ 

R. 

REVISION  IN  REVENUE  CASES. 

Revision -^Financial  Gommissioner's  powers  of — Discretion — Punjab 
Tenancy  Act,  1887,  Section  85  (5).— The  Financial  Commissioner  of  the 
Panjab  is  nob  boaad  fco  inteuforc  on  the  Rsvision  side,  under  Section  84 
(5)  of  tlij  Panjab  Tenancy  Act,  even  whou  tlioro  is  a  defect  of  iuris- 
diction.  He  uses  Iiis  discretionary  powers  in  the  interest  of  justice  only 
in  those  cases  where  he  is  satisded  that  his  declining  to  interfere  would 
result  in  injustice  or  failure  of  justice.     Jaimal  Singh  v.  Sher  Khan 
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EEVENUE  JUDGMENTS. 


Revision  Side. 


No.  1. 

Before    the  Uon'hle    G,    L,  Tupper,  C.S.L, 
Fin  a ncia  I  Commission er, 
CHUHAR  SINGH   AND  OTHERS,— (Plaintiffs),— 
PETITIONERS 
Versus 
JHANDA   SINGH    AND   OTHERS,— (Defendants),— 
RESPONDENTS. 

Revision  No.  184  of  1901-02. 

Landlord  and  tenant —Suit  for  ejectment  of  tenant— Right  rf  tome  of 
the  landlords  to  maintain  siich  s^iit — Proper  parties. 

Although  for  the  purposes  of  ejectment  of  a  tenant  from  a.  joint 
liolding  the  general  rule  is  that  all  the  co-sharers  must  either  act  jointly  or 
must  obtain  partition,  ytt  in  a  ease  where  the  Court  is  satisfied  that  the 
co-sharers  who  do  not  sue  are  for  some  reasonable  cause  not  in  a  position 
10  do  so  and  that  the  co-sharers  who  do  sue  are  acting  loud  fide  in  the 
interests  of  the  absentees  as  well  as  in  their  owe,  and  that  the  tenants 
will  not  be  prejudiced  on  tlie  merits  of  the  case  by  the  decision  of  the 
suit  in  the  absence  of  some  of  the  landlords,  held  tliat  in  siich  a  case 
the  general  rule  need  not  be  applied,  especially  if  it  would  cause  a  mis- 
carriage of  justice. 

Telitiun  for  revision  of  the  order  of  J,  F.  Connolly,  Esquire, 
Collector  cf  Aviritsar,  dated  Sfh  April  1902. 

Ilairis,  for  petitionei'S. 

Vislinii  Singh,  for  respondents. 

Tlie  following  judgment  was  delivered  by — 

The  Financial  Commissioner.— The  pljiintiffs,  landlords,  sno  Wh  S^i-f.  1902. 
io  eject  the  defendants,  tenants,  from  112  kanals  11  nmrlas 
ill  respect  of  wliicli  the  tenants  are  entered  in  the  records  of  the 
current  Settlement  as  occupancy  tenants  under  Section  G  of 
the  Act.  The  basis  of  the  claim  is  an  agreement  said  to  have 
been  made  in  January  1871  between  the  n^preseni all V(\s  of  tho 
parties    in     consequence     of   a   suit,   the    term«    being   il  ;.l    <h(^ 
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tenants  were  to  hold  at  revenue  rates  for  thirty  years,  and  that  at 
the  end  of  that  period  the  landlords  were  to  be  entitled  to 
possession.  This  period  having  now  expired,  the  landlords 
sue  for  ejectment.  The  first  Court  dismissed  the  claim  with 
reference  to  the  entries  in  the  records  of  rights,  and  mainly 
because  it  found  that  effect  had  not  been  given  to  the  agreement, 
to  which  it  is  an  obvious  answer  that  apart  from  the  question 
of  mutation  of  names,  the  time  for  giving  effect  to  the  agreement, 
so  far  as  the  landlords  were  to  benefit  thereby,  did  not  occur  till 
the  period  of   protection  was  over. 

The  Collector,  though  not  satisfied  that  the  first  Court  had 
fnlly  discussed  the  merits  of  the  case  or  grasped  the  arguments 
bearing  thereon,  upheld  the  order  dismissing  the  suit  on  the 
technical  grounds  that  the  whole  of  the  co-sharers  in  the  property 
W3re  not  parties  to  the  suit,  and  that  if  the  co-sharers  who  had 
sued  desired  a  remedy  they   must  first  obtain  partition. 

I  do  not  question  the  general  soundness  of  the  doctrine  laid 
down  in  Bam  Singh  and  others  v.  Wadh-iya  (i),  and  Ghasita  and 
others  v.  Karm  Shah  (^),  w^hich  may  be  stated  in  general  terms  by 
saying  that  for  purposes  of  ejectment  joint  landlords  must  either 
act  together  and  unanimously  or,  if  they  cannot  agree,  must  obtain 
partition,  and  then  proceed  as  they  severally  think  fit  with  reference 
to  their  separated  shares.  But  a  doctrine  of  this  kind  must  not 
be  so  bhndly  applied  as  to  occasion  a  miscarriage  of  justice.  In 
this  case  seven  out  of  nine  co-sharers  sued  and  the  other  two 
were  absent  in  Burma,  and  all  the  co-sharers  are  related  to  each 
other  in  the  jnale  line.  It  is  a  very  general  assumption  on  the 
part  of  the  peasantry  in  the  Punjab  that  in  the  absence  of  such  a 
relative  his  brother  may  act  for  him.  The  assumption  may,  no 
doubt,  be  often  in  conflict  with  the  individuahsing  tendencies  of 
our  whole  system  of  law  and  procedure :  and  it  is  open  to  the 
obvious  remark  that  family  quarrels  may  be  as  frequent  and  as 
violent  here  as  elsewhere.  But  where,  as  in  this  case  there  is  no 
reason  to  suppose  that  there  is  any  dissension,  and  there  is  reason 
to  believe  that  the  co-sharers  present  are  bond  fide  acting 
also  in  the  interests  of  the  co-sharers  who  are  absentees,  I 
think  it  would  be  inequitable  not  to  give  effect  to  the  prevailing 
sentiment :  and  I  think  we  should  do  right  to  avoid  the  sense 
of  injustice  which  the  dismissal  of  such  a  suit  as  this  on  the 
technical  ground  under  discussion  would  certainly,  and  I  myself 
think   not  without  reason,  arouse. 

~  (1)  19P,J2.,  188G.        C)  IG  P.  R.,  1887. 


March  1903.  J 
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What  exceptions  should  be  grafted  in  the  general  rule  that 
all  the  landlords  of  the  holding  mast  either  join  to  ejector  must 
obtain  partition,  is  a  question  which  it  would  not  be  wise  to 
att3mpt  to  deal  with  exhaustively.  I  will  only  say  that  before 
an  exception  is  made  th3  Cjurtmist  ba  satisfied  that  the  co-sharers 
wha  d)  not  sue  arj,  for  soma  reisonuble  cause,  not  in  a  position  to 
do  so,  that  the  co-sharers  wiio  do  sue  are  acting  bond  fide  in  the 
interests  of  tha  abs'^nt.^es  as  well  as  in  their  own  interests,  and 
that  th3  tanmts  will  nDt  ba  prjjudicad  on  the  merits  of  the  case 
by  th3  d33isio:i  of  the  suit  in  the  absenoe  of  some  of  the  landlords. 
All  these  conditions  are  present  here.  I  therefore  set  aside  the  order 
of  the  CoIle3f"or  ani  direjfc  him  to  restore  the  appeal  to  his  file 
and  prj3j3d  ti  dispjsa  of  it  ou  the  merits.  No  order  as  to  costs, 
the  point  fordacision  bjing  open  to  doubt. 

Ai]^^  teat  ion  allowed. 


No  2. 

Be/ore  the  Ron^hle  C.  L.  Tapper,  C.S,L, 

Financial  Commissioner. 

CHAHIT,— (Plaintiff),— APPELLANT, 

Versus 

MUUAD  ALT,— (Defendant),-RESPONDENT. 

of  1901-02. 


Appellate  Side, 


Appeal  No. 

Lamhardar — Right  of  heir  to  succeed—  VisquaUjicatiov^ 
Held,  that  the  claim  of  the  heir   of   a  lambardar  should  not  bo  passed 
over  on  the  sole  ground  that  his   holding    in   the  village  is  very  insignifi- 
cant, if  he  has  property  in  another  village   suflBcient  to  secure  the  revenue 
for  which  ho  would  be  responsible. 

Under  Land  Revenue  Kule  No.  177  (Hi)  (c),  abfcnce  from  the  village 
is  not  a  disqualification  unless  tha  efl'^ct  of  the  absence  is  that  ho  is 
unable  to  discharge  the  duties  of  the  office. 

A ppvil  from  the  order  of   T.    Gor.lon    Walker,  iJ-iquirc^  Gommis- 
doner ^  Delhi  Division,  dated  iHih  August  1902. 
Prem  Lai,  for  appellant, 
Jugal  Keslior,  for  respondent. 
The  following  judgment  was  delivered  by— 

The  FiNANOiAh  Commissioxku.— The  villngcs  of  Lnbinga  ]Uh  Jatiy.  }90o, 
Ivalan  and  Jakli  are  about  hall'  a  mile  apart.  In  Ijubinga  Meos 
predominate.  Jakh  is  almost  entirely  owned  by  fakirs.  At 
settlement  there  were  4  lambardars  of  Jakh,  all  fakirs.  Umcd 
Khan,  a  Moo  of  Lubinga,  purcliased  ilio  land  uf  one  of  the  lambar- 
dars and  became  lambardar.    Tlie   other  three  appointmeuts  have 
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been  combined  into  one   wliicb  is    now  beld  by  Murad  Ali,  fakir, 
who  is  responsible  for  Re.  92  out  of  a  total  demand  of  Rs.  122. 

Umed  Khan  has  died,  and  his  eldest  son,  Kanhiaya,  has  been 
appointed  lambardar  of  Lubinga. 

On  8th  Febraaiy  1902,  Mr.  Hamilton,  the  Collector,  pro- 
posed that  the  vacant  lamhardarl  in  Jakh  should  be  brought 
under  reduction. 

On  this  I  passed  the  following  order  :  — 

'  According  to  the  pedigree  table  Umed  Khan,  deceased 
*'  lambardar,  had  four  sons.  If  the  three  sons  besides  Kanhiaya 
"are  dead  or  ineligible,  or  if  dead  have  left  no  eligible  descend- 
"  ants,  I  agree  to  the  reduction  of  the  lamhardan  now  vacant  in 
"  consequence  of  the  death  of  Umed  Khan." 

The  effect  of  this  order  was  to  leave  the  right  of  succession 
of  any  of  the  three  other  sons  of  Umed  Khan  or  their  descendants 
unaffected. 

Dewan  Tek  Chand  succeeded  Mr.  Hamilton  as  Collector,  and 
on  20th  February  1902  appointed  Chahat,  a  minor,  but  the  eldest 
of  the  three  other  sons  of  Umed  Khan,  to  be  lambardar  of  Jakh, 
with  Mir  Dal,  his  cousin,  as  his  sarharah. 

The  Commissioner  has  set  aside  this  order  holding  Chahat  to 
be  ineligible  because  he  has  inherited  from  his  father  less  than  one 
kachha  higha  in  Jakh  though  he  has  other  property  in  Lubinga. 

In  Lubinga  Chahat  owns  about  8  JcacJiJia  ligkas  worth 
some  Rs.  150,  which  is  ample  secdrity  for  the  revenue,  for  wliich 
he  will  be  responsible.  , 

The  fact  that  this  properly  is  not  in  Jakh  is  in  my  opinion 
immaterial.  Under  Section  77  of  the  Punjab  Land  Revenue 
Act  we  can  proceed  against  it  in  case  of  default  in  Jakh.  The 
Government  therefore  has  security  for  the  payment  of  the 
revenue,  and  that  is  enough  as  there  is  no  other  reason  for  con- 
sidering Chahat  ineligible.  The  fakirs  object  to  having  a  i\Ieo 
lambardar,  but  that  is  no  reason  for  depriving  Umed  Khan's 
family  of  their  rights.  Chahat  lives  in  Lubinga,  but  under  Lr-.nd 
Revenue  Rule  177  (iii)  (c)  absence  from  the  estate  is  a  dis- 
qualification only  if  for  that  reason  the  lambardar  is  unable  to 
discharge  the  duties  of  his  office.  The  reason  fails  here  because 
the  two  villages  are  only  half  a  mile  apart. 

I  think  the  Commissioner's  order  is  mistaken,  and  I  set  it 
aside  and  restore  that  of    Dewan  Tek  Chand,  the  Collector. 

xipjoeal  allowed. 


March  1D03.  ]  REVliNUE  JaD(>MENTS -No.  1 


No.  a 

Before  the  Hon'ble  C.  L.  Tupper,  C.  S.  1.,  Financial 
Commissioiur. 
FAKEKIA, -PETITIONER,  j 

Versus  J' Appellate  Side. 

MUNG  A— RESPONDENT.  ) 

Revision  No.  199  of  1901-02. 

L'lmbcrdar — Vismi^sul—  Ecmovul  of  cauae  oj  disqualification—  Bight 
for  rc-.i2^pointincnt. 

Indebtedness  is  a  sound  rea&on  for  dismi:?siiig  a  lambardur,  but  where 
the  dismissed  person  removes  the  cause  of  his  disqualificatiou  before  a  fresh 
appointment  is  made  there  is  no  bar  to   his    re-appointmeut  if  there    may  "^ 

bo  some  advantage  in  it  as  it  is  expedient  to  avoid  changing  kimbardars. 

Sc'»i?>/e  ;  Indebtedness  of  a  lambardar  does  not  justify  his  dismissal 
where  there  is  suftioient  security  for  the  recoveiy  of  the  revenue  for  which 
ho  is  responsible,  and  the  needful  security  may  be  provided  by  gifts  of  lands 
to  the  lambardar  even  if  unaccompanied  by  possession. 

Petition  for  revision  of  the  order  of  T.  Gordon  Walker,  Esquire^ 
Comnnssioner,  Delhi  Division,  dated  ^dth  January  1902. 

Rushtin,  for  respondent. 

The  following  judgment  was  delivered  by — 

The  Financial  Commissioner  —The  proceedings  of  May  ISth  Jany.  1903. 
23rd,  1900,  were  misdescribed  by  Fakeria,  applicant,  as  a  review. 
What  really  happened  was  that  Fakeria  was  dismissed  for  in- 
debtedness on  8th  March  1900,  and  against  that  order  he  made  no 
appeal.  On  23rd  May  1900  the  Collector  appointed  Munga  in 
place  of  Fakeria,  dismissed.  This  was  a  fresh  order,  not  a 
review.  Against  this  order  Fakeria  appealed  within  time  and 
his  appeal  was  rejected. 

In  my  opinion  there  were  sufficient  reasons  for  re-appointing 
Fakeria  notwithstanding  his  dismissal.  There  is  nothing  against 
him  except  indebtedness,  and  during  the  course  of  the  case  ho  lias, 
by  redeeming  property  and  obtaining  gifts  from  his  relatives, 
acquired  unincumbered  property  of  the  value  of  Rs.  1,078  or 
thereabout.     This  is  approximately  sufficient. 

As  to  the  gifts  the  Revenue  Assistant  reports  as  follows  :-  - 
"'  There  is  no  doubt  that  these  gifts  have  all  been  made  for  the 
"  purpose  of  saving  the /«//<6(t't/a'/ in  the  family,  but  otherwise 
"  there  seems  to  be  no  reason  to  doubt  their  genuineness.  All  tho 
"  donors  testify  to  these  gifts,  and  mutations  have  been  effected  in 
"  all.     Tho  appellant  now  seems  to  be   free  from   all  debts,  and  it 


g  HEViiNUJS  JUDGMENTS— No.  3.  [  Kecord 

*'  is  clear  that  his  status  has  been  much  improved  since  his 
"  appointment  as  larabardar." 

Indebtedness  is  no  doubt  a  perfectly  sound  reason  for 
dismissing  a  laoibardar,  but  if  the  punishment  rouses  him  as 
here  to  exertions  and  he  removes  the  cause  of  his  disqualification 
before  another  man  is  appointed  in  his  place,  I  see  no  reason 
why  he  should  not  be  re-appointed.  It  is  not  wise  to  move  a 
7a?7i6ar£?a' J  even  from  one  line  to  another  in  the  same  family. 
Bad  blood  is  engendered  and  the  seeds  are  sown  of  future 
disputes. 

In  these  cases  of  indebtedness  the  essential  point  is,  what 
security  have  wo  for  the  payment  of  the  Government  revenue  r 
If  the  gifts  operate  to  give  us  that  security  the  motives  for  which 
they  are  made  are  not  material.  Here  the  motive  was  to  keep 
the  lambarda>i  in  the  hands  of  the  lambardar.  That  is  a 
perfectly  legitimate  motive  in  my  opinion,  and  the  existence  of 
the  motive  does  not  to  my  mind  suggest  that  the  transactions  are 
for  any  purpose  which  we  need  regard  fictitious.  It  may  be  that 
enjoyment  remains  as  before  but  that  is  of  no  consequence  if  we 
have  the  security.  Even  collateral  security  may  be  accepted  in 
these  cases  much  more  the  legal  transfer  of  proprietary  right 
though  unaccompanied  by  possession. 

The  orders  of  the  officers  below  appear  to  me  to  proceed  on 
a  mistaken  view  of  the  interests  of  Government  and  the  expedi- 
ency of  the  case.  It  is  inexpedient  to  change  lambardars  if  a 
change  can  be  avoided.  If  for  whatevei  cause  there  is  sufficient 
security  for  the  recovery  of  the  revenue  for  which  the  lambardar 
is  responsible  the  lambardar  should  not  be  dismissed  for  in- 
debtedness. We  are  not  concerned  with  his  commercial  morality 
but  with  the  fiscal  interests  of  Government.  "When  a  man  has 
been  dismissed  for  indebtedness  and  hastens  to  remove  the 
cause  of  his  disqualification  a  lenient  view  should  be  taken  of  his 
case,  and  if  he  cures  his  disqualification  before  the  interests  of 
other  parties  are  affected  by  the  appointment  of  some  one  else, 
there  is  no  objection  to  his  re -appointment  and  some  advantage 
in  allowing  it. 

For  these  reasons,  I  set  aside  the  orders  of  the  officers  below 
and  re-appoint  Fakeria  to  be  lambardar  of  the  three  villages*  I 
have  warned  him  that  if  he  again  incurs  debt  which  will  impair 
his  responsibility  for  the  payment  of  revenue,  he  will  be  again 
dismissed  without  further  hope  of  re-instatement. 

Application  allouced. 
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Revision  Side. 


No.  4. 

Before  the  Hon'hlc  C,  L.  Tuppe>;  C.  S.  L,  Financial 
Commissioner. 

HIRA  SINGH  AND  OTHERS,-(Defendants),- 
APPELLANTS, 

Vets^is 

DEVI  DITTA  AND  ANOTHER,— (Plaintiff<),— 
RESPONDENTS. 

Revision  No.  28i  of  1901-02. 

Partition  — Joint  estate— Morlgugee's  right  to  imriition — Jurisdiction  of 
Revenue  Couit — Frocedure — Puvjah  LanJ  Hevcnne  Act,  1887,  Secfion>i 
111,115,117. 

Held,  tliat  a  mortgagee  of  agiicullural  lar.d  is  Jiot  as  such  eijtitlcd  to 
claim  partition. 

Revenue  Courts  when  entertaining  application  for  partition  cf  a 
mortgagee  of  agricultural  land  ought  to  examine  the  mortgage  deed  if 
any,  or  the  record  of  the  oral  transaction  in  the  revenue  papers,  and,  where 
the  mortga<:oe  alleges  custom,  the  Wajib-ul-arz.  If  asked  to  do  so  by  the 
mortgagee  they  may  also  examine  iho  riu-aj-i-am  ;  but  thfy  need  not  go 
further  than  this  in  inquiring  as  to  whether  there  is  such  a  custom,  und  if 
not  satisfied  that  the  mortgagee  can  claim  partition  either  by  tho  express 
terms  of  his  mortgage  or  by  custom  they  should  simply  reject  tho  claim 
under  Section  115  of  the  Act. 

In  such  cases  it  is  not  the  proper  procedure  to  stay  proceedings  and 
refer  the  {ipplicant  to  a  Civil  Court  under  Section  117  (1).  It  is  for  the 
mortgagee  to  prove  his  claim  in  a  Civil  Court,  and  if  he  obtains  a  decree 
from  that  Court  it  is  the  duty  of  the  Revenue  Courts  to  give  effect  to 
such  a  decree. 

Har  Dial  v.  Ual-im  ("'),  followed. 

Mangli  Prasad  v.  Ishri  Prasad  (-),  and  Raajha  v.  Mussarnirtat  li  <j,ii  ('), 
referred  to. 

(\,in  rrforrcil  hy  T.  Gordon  Walker^  Esquire,  Commissioiwr  of  Delhi 
Division,  on  20/h  August  1902. 

The  folloA'iiig  judgment  was  delivered  by  — 

The  Financial  Commissioned.— This   is  a  case   referred   by    20fh  April  1903. 
the  Commissioner,  Delhi  Division,    under  Section  1(5  of  the  Land 
Revenue  Act,  for  revision  by  the  Financial   Commissioner. 

The  question  of  priuciplo  which  calls  for  decision  is  whether 
a  mortgngee  of  agricultural  Innd  as  such  is  entitled  to  claim 
partition. 


(0  11  P.  R-^  1886,  Rev.  (^)  I.  L.  i?.,  XVIll  All ,  470. 

(=»)22P.  B.,  1878. 
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The  particular  case  presents  features  which  are  only  too 
familiar.  The  mortgagors  are  Jats  and  the  mortgagees  Khatrles. 
In  1889  the  Jats  mortgaged  with  possession  three- fourths  of  a 
holding  of  51  bighas  11  biswas  to  the  Khatris  for  Rs.  1,290,  made 
up  of  a  sura  duo  on  a  previous  mortgage,  amount  due  on  bonds 
and  interest.  The  new  mortgage  debt  did  not  carry  interest,  but 
the  Khatries  were  to  take  the  profits  of  the  land  and  pay  the 
revenue  without  rendering  an  account.  The  mortgagors  remained 
on  the  land  as  tenants  of  the  mortcraojecs  :  and  in  1892  executed 
a  further  deed  charging  the  same  lands  with  Rs.  371,  the  amount 
of  additional  debt  due  chiefly  for  arrears  of  rent  but  mostly  in- 
cluded a  decree  of  Court  and  a  fresh  bond.  This  additional 
charge  was  to  bear  interest  at  6  p3r  cent,  per  annum. 

The  Jats  alleged  that  they  never  received  more  than  Rs.  350, 
and  that  the  rest  of  the  formidable  mortgage  debt  now  standing 
against  them,  viz.,  Rs.  1,661,  is  composed  of  interest. 

It  is   clear   enough   that  the    Khatris   have  had  trouble    in 
realising  their  rents.     In  1892  a  Ghakoba  of  Rs.  100  a   year    was 
agreed  upon,  but  this  has  not  b33n  regalarly  paid.     The  Khatris 
lately  served  the  Jats  with  a  notice  of  ejectrasnt  under  the    Ten- 
ancy Act ;  the  Jats  sued  to  contest  the  notice  but  without  success, 
and  their  appeal  on  this  point  to  the  Collector  was  rejected. 

Davi  Ditta,  Khatri,  represents  before  me  that  the  Jats  cul- 
tivate the  land  and  that  he  can  get  nothing  out  of  them.  His 
obvinu?  remedy  is  to  execute  his  decree  for  their  ejectment  and 
to  put  in  tenants  who  will  pay  their  rent. 

To  partition  the  Khatris  are  not  entitled. 

In  liar  Dial  v.  Uakhn  (^),  it  was  held  by  Sir  William 
Davies,  Financial  Commissioner,  that  althougli  the  rules  made 
under  the  old  Punjab  Land  Revenue  Act  of  1871  entitled  any 
proprietor  of  a  joint  estate  or  a  portion  of  a  joint  estate  to  apply 
for  partition  of  the  land  held  by  him  in  joint  ownership,  the  pri- 
vilege did  not  by  those  rules  extend  to  a  mortgagee.  According  to 
that  decision  the  claim  of  a  mortgagee  to  partition  must  be  estab- 
lished in  a  Civil  Court  before  a  Revenue  Officer  can  give  effect  to  it. 

Referring  only  to  the  case  of  agricultural  land  I  think  this 
decision  is  a  just  and  reasonable  ona  in  itself  and  sustaiiiable 
under  the  present  law.  In  most  cases,  where,  as  here,  the  mort- 
gagor remains  on  the  land  as  tenant  of  the  mortgagee,  the  latter 
has,  as  already  shown,  remedies  without  partition.     He  can   sue 


(M  IIP.  i?.,  1885,  Bet'. 
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for  arrears  of  rent  or  cause  the  ejectment  of  the  tenant.  A 
mortgagee  making  as  such  a  claim  to  partition  must  show  that 
the  right  of  partition  (which  is  one  of  several  rights  forming  in 
t.'ombination  with  each  other  proprietary  right)  has  come  to  him 
in  consequence  of  his  mortgage.  "  He  could  acquire  such  right  by 
expi'ess  stipulation  in  the  mortgage  deed,  by  operation  of  law,  or 
by  custom  ;  and  tliere  may  be  circumstances  also  under  which  a 
civil  Court  might  grant  liim  the  right  on  grounds  of  justice,  equity 
and  good  conscience. 

In  the  case  before  me  the  mortgage  deeds  are  entirely  silent 
on  the  subject  of  partition,  and  there  is  no  suggestion  that  the 
riwaj-i-am  or  wajib-ul-aiz  or  custom,  however  it  might  be  proved, 
entitles  a  mortgagee  to  partition.  I  do  not  therefore  direct  any 
inquiry  on  the  point  more  especially  because  1  think  it  very  un- 
likely that  any  such  custom  exists  ;  but  of  course  if  such  custom 
were  alleged  at  least  the  ruvaj-i-am  and  irnjah-ul-orz  should  be 
referred  to. 

As  to  the  operation  of  law  a  "  land  owner,"  as  defined  in 
Section  3  (2)  of  the  Land  Revenue  Act,  includes  a  mortgagee 
with  possession  but  not  a  collateral  mortgagee  who  is  not  in  the 
enjoyment  of  any  part  of  the  23rofits  of  an  estate.  The  object  of 
this  provision  is  clear  from  Section  61  of  that  Act  under  which 
the  land-owners  are  liable  for  the  land  revenue  assessed  on  the 
estate.  But  when  we  look  to  Section  111  of  the  Act  which 
leclares  what  persons  may  apply  for  partition,  we  find  that  the 
term  land-owner  is  not  used.  In  lieu  of  it  we  have  the  expression 
'*  any  joint  owner  of  land."  This,  I  hold,  does  not  include  a 
mortgagee,  and  on  the  point  now  in  question  the  amendment  of 
the  law  effected  in  1887  has  left  it  in  the  condition  in  which  it 
was  when  Sir  William  Davies  passed  his  decision  in  1885. 

It  is  true  that  for  mutation  purposes  a  person  acquiring  by 
mortgage  any  right  as  a  land-owner  in  an  estate  must  make  his 
report  to  the  patwari,  but  a  mortgagee  may  be  a  land-owner  for 
the  general  purposes  of  the  Act  without  being  a  joint  ownin*  nt* 
land  for  purposes  of  partition, 

I  have  considered  the  case  of  AtancfH  Prasad  v.  Tshti  Prasad  0), 
but  that  was  a  case  between  mortgagees  whore  the  mortga- 
gors were  not  parties,  and  is  only  so  far  material  in  that  it  shows 
that  if  a  mortgagee  were  allowed  to  claim  partition,  his  mortgagor 
might  be  prejudiced  at  the   time  of  redemption,  as  what   might 

(')  /.  L,  n,,  XVm  AIL,  i7G, 


20  REVENUE  JUDGMENTS— No.  4.  [  Record- 


come  to  the  mortgagee  on  partition  might  not  be  the  full  equiva- 
lent of  what  was  mortgaged  to  him. 

While  T  am  thus  clear  that  revenue  officers  should  not 
recognise  the  claim  of  a  mortgagee  of  agricultural  land  as  such  to 
have  partition,  I  do  not  deny  that  hard  cases  might  arise  in 
which  the  mortgagor  might  use  this  disability  of  the  mortgagee 
to  deprive  him  of  something  to  which  he  was  entitled  under  the 
raortgage.  In  such  a  case  the  mortgagee  should  go  to  the  civil 
Court,  and,  if  the  civil  Court  granted  him  a  decree  for  partition,  it 
would  be  the  duty  of  the  revenue  officer  to  give  effect  to  the 
decree.  I  observe  that  in  Banja  v.  Muisammot  B.ujji  (^)^ 
Mr.  JusHce  Plowden  held  that  although  the  widow  who  claimed 
partition  in  that  case  had  no  right  to  compel  it  at  her  pleasure, 
yet  on  grounds  of  justice,  equity  and  good  conscience  it  was  in 
the  discretion  of  the  Court  to  allow  her  partition  where  the 
defendants  who  were  bound  to  provide  her  with  proper  main- 
tenance, failed  in  that  duty. 

It  remains  to  notice  how  revenue  officers  should  proceed  in 
cases  such  as  that  now  before  me. 

When  a  mortgagee  of  agricultural  land  as  such  applies  for 
partition  they  should  examine  the  mortgage  deed,  if  any,  or  the 
record  of  the  oral  transaction  in  the  revenue  papers,  and,  if  there 
is  no  express  agreement  that  the  mortgagee  is  entitled  to  parti- 
tion, they  should  ordinarily  refuse  the  application  as  Section  115 
of  the  Act  enables  them  to  do.  If  the  mortgagee  alleges  custom 
they  sliould  refer  to  the  wajib-iil-arz,  and,  if  asked  to  do  so,  the 
rkvaj-i-am.  They  need  not  go  further  than  this  in  inquiring  into 
custom  as  if  tliere  is  doubt  it  is  for  the  mortgagee  to  prove  his 
case  in  a  civil  Court.  If  the  revenue  officer  is  not  satisfied  that 
any  custom  exists  conferring'on  mortgagees  the  right  of  claimincr 
partition,  he  should,  as  when  no  such  allegation  is  made,  reject  the 
claim.  He  should  not  stay  proceedings  and  refer  the  applicant  to 
a  civil  Court  under  Section  117  (1)  ;  as  in  most  cases  there  Avould 
be  no  equitable  reason  for  the  grant  of  a  decree  for  partition  and 
to  suggest  a  suit  to  the  applicant  would  usually  be  to  foster  fruit- 
less litigation.  If  not  satisfied  that  the  mortgagee  can  claim 
partition  by  the  express  terms  of  his  mortgage  or  by  custom  the 
revenue  officer  should  simply  reject  the  claim  leaving  the  mort- 
gagee to  take  such  other  measures  as  may  be  open  to  him. 

I  follow  that  course  here  and  reject  the  claim  of  the  Khatris 
to  partition. 

(»)  22  P.  /?.,  1878. 
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No.  5. 

Before  the  Eon' hie  Sir  Lewis  Tupper,  K.C.IJ3.,  G,S,L, 
Financial  Commissioner. 

.TAIMAL  SINGH   AND   OTHERS,— (Plaintiffs),— 
PETITIONERS, 

Versus 

SHER  KHAN  AND  OTHERS,— (Dependants),— 

RESPONDENTS. 

Revision  No.  72  A  of  1901-02. 

Rent— Suit  for  commutation  of  rent — Power  of  Assistant  Collector  to  hear 
suit  fur  comm'Uation  of  rent — Rioisinn — Financial  Commissioner's  powers  of 
—Discretion— Punjab  Tenancy  Act,  1887,  Sections  77  (3)  (6),  77   (4),  81  (5). 

A  suit  for  commutation  of  rent  falls  under  the  first  group  in  sub- 
section 77  (3)  (b)  of  the  Punjab  Tenancy  Act  and  under  sub-section  4 
is  not  cognizable  by  an  Assistant  Collector  of  the  first  grade,  unless  he 
has  been  by  name  specially  empowered  in  that  behalf  by  the  Local 
Government. 

The  Financial  Commissioner  of  the  Punjab  is  not  bound  to  interfere 
on  the  Revision  side,  under  section  84  (5)  of  the  Punjab  Tenancy  Act, 
even  when  there  is  a  defect  of  jurisdiction.  He  uses  his  discretionary 
powers  in' the  interest  of  justice  only  in  those  cases  where  he  is  satisfied 
that  his  declining  to  interfere  would  result  in  injustice  or  failure  of 
justice. 

Hansa  v.  Ran  Singh  {^)  approved  and  followed. 

Petition  for  revision   of  the  order  of  J.  P.  Thompson,  Esquire^  Col- 
lector,  Montgomery,  dated  I2th  September  1901. 

Kharak  Singh,  for  petitioners. 

Gopal  OhaQd,  for  respondents. 

The  following  judgment  was  delivered  by 

The  Financial  Commissioner.— This  is  an   application   for     07/7    a     m  ^Ar^o 
.  .        ,.  1     J.     •    •  -1.   n  J  ..         n  ^ft/i  Apnl  WOS. 

revision  ot  an  order  dismissing  a   suit  tor  commutation   of   rent 

in  cash  to  rent  in  kind.  I  do  not  thiak  it  is  necessary  to  set 
out  the  facts  of  the  claim  or  tho  reasons  why  I  fully  concur 
with  the  Courts  below  in  holding  that  Section  13  of  tho  Tenancy 
Act  applies  ;  and  that  the  consent  of  the  tenants  being  refused  tho 
commutation  prayed  for  cannot  bo  granted.  Tho  case  was  ade- 
quately investigated  and  has  been  justly  dismissed.  The  only 
reason  I  admitted  it  to  a  hearing  was  that  an  examination  of 
the  procoedinga  disclosed  a  manifest  defect  in  jurisdiction. 


(0  3G  P.  B.,  1902,  F.  B. 
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The  case  falls  urder  the  first  group  in  sub-section  77 
(3)  (h)  of  the  Tenancy  Act.  Cases  under  that  sub- section  may  be 
heard  only  by  the  Collector  or  an  Assistant  Collector  of  the 
first  grade,  who  has  by  name  been  specially  empowered  in  this 
behalf.  The  officer  who  passed  the  original  order  dismissing  the 
suit  was  Mirza  Sultan  Ahmad,  an  Assistant  Collector  of  the  first 
grade,  who  has  not  been  so  empowered.  His  order,  therefore,  is 
without  jurisdiction. 

The  counsel  for  the  applicant  cited  Shri  Stdheshwar  Pandit 
V.  87in  Harihar  Pandit  (}),  Kes^hiw.  Vinayah  ('^),  Velayudam  v. 
Arunachala{^),  Narain  Vas  v.  Koiu  Mai  (*),  and  Keshava  Sana- 
bhaga  v.  Lahshminnyarana  (^),  from  which  it  may  be  gathered 
that  the  parties  cannot  by  consent  cure  a  defect  in  jurisdiction  ; 
that  an  objection  on  the  ground  of  jurisdiction  may  be  taken  in 
the  last  Court  even  if  it  has  not  been  taken  in  the  Courts  below ; 
that  the  Court,  whenever  such  an  objection  is  raised,  is  bound  to 
have  regard  to  it  ;  and  that  if  a  defect  of  jurisdiction  is  estab- 
lished the  proceedings  must  be  set  aside. 

It  is  not  for  the  Financial  Commissioner  as  a  Court  of  revi- 
sion to  discuss  the  expediency  of  such  a  law.  I  will  only  say  that 
I  am  very  glad  to  be  able  to  decide  that  the  Financial  Commis- 
sioner of  the  Punjab  is  not  bound  to  act  upon  it.  Under  Section 
84  (5)  of  the  Tenancy  Act  the  Financial  Commissioner  of  the 
Punjab  may  interfere  "  on  any  ground  on  which  the  Chief  Court 
'*  in  the  exercise  of  its  rovisional  jurisdiction  may,  under  the  law 
*  'for  the  time  being  in  force,  interfere  with  the  proceedings,  or  an 
"order  or  decree  of  a  Civil  Court."  I  have  therefore  to  look  to 
Section  70  of  the  Punjab  Courts  Act. 

Tn  a  recent  Full  Bench  ruling,  Eansa  v.  Ban  Singh  (6),  Mr. 
Justice  Chatterji  observed  :  "  I  nm  of  opinion  that  the  wording 
"  of  Section  70  (a)  of  the  Punjab  Courts  Act  and  of  Section  622, 
"  Civil  Procedure  Code,  appear  to  give  this  Court  a  w^'de  discretion, 
*'  and  that  we  are  not  necessarily  bound  to  interfere  even  when 
"  there  is  a  defect  of  jurisdiction.  The  powers  given  by  these  sec- 
"  tions  are  plenary  and  are  to  be  used  at  the  discretion  of  the 
"  Conrt,  for  remedying  errors  committed  by  the  subordinate  Courts, 
''  with  the  object  of  furthering  the  ends  of  justice.  I  do  not  think 
"  we  are  bound  to  interfere,  even  in  a  case  in  which  a  defect 
"  in   jurisdiction    is  established  unless    we  are  satisfied   that   our 

(1)  T,  L.  R.,  XII  Bom.,  155.  (*)  13J  P.  R.,  1883. 

(«)  I.  L.  R,  XXIII  Bom.,  22.  (=)  /.  L.  R.,  VI  Mad.,  192. 

C)  J.  L.  R.,  XIII  Mad.,  :i73.  (^)  36  P.  JR.,  1902,  F.  B. 
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"  declining  to  interfere    would  lead  to   an  injustice  or  failure  of 
"  justice." 

Claek,  C.  J.,  and  Reid,  J.,  concurred. 

In  these  remarks  I  cordially  agree  and  I  am  glad  to  take 
the  opportunity  of  declaring  them  to  be  applicable  in  Revenue 
Court  cases. 

Applying  them  in  the  present  case,  I  hold  that  not  only 
would  there  be  no  failure  of  justice  in  declining  to  interfere— for 
the  Assistant  Collector  dealt  with  the  case  well  and  the  deci- 
sion is  quite  satisfactory — but  there  would  be  positive  injustice 
to  the  parties  in  compelling  them  to  go  through  the  litigation 
agnin,  only  to  lead,  after  further  expense  and  trouble,  to  the  same 
result. 

I  dismiss  the  application.     No  order  as  to  costs,  the   question 
of  jurisdiction  being  a  proper  one  for  decision. 

Application  dismissed. 


No.  6. 

Bpforfi  the  Hon'hle  Sir  Leivis  Tupper,  KC.I.E.,  CS.L, 
Financial  Commissioner, 
SUKHBASHI  RAM,— (Plaintiff),— APPELLANT, 

Versus  ^  Appellate  Side. 

AKBAR  SHAH,— (Defendant),— RESPONDENT. 
Appeal  No.  1  of  1902-03. 

Punjab  Alienation  of  land  Act,  \Q00,  Secfio^is  2  (3),  3  (2)— "Xand," 
meaning  of — Transfer  of  his  interest  in  a  mortgage  (executed  "before  the 
Punjab  Alien  at  ion  of  Land  Act  came  into  force)  by  a  mortgagee — TJv  objection" 
able  transfer. 

In  187C  '  A '  mortgaged  liis  land  to  '  B '  with  liberty  to  redeem  at 
any  time.  In  1884  '  B '  transferred  his  rights  under  tho  mortgage 
deed  to  '  C,*  who  in  July  1901,  after  the  Punjab  Alienation  of  Land  Act 
had  oome  into  operation,  sold  his  rights  as  mortgagee  under  the  trans- 
action of  1884  to  '  D,'  a  Khatri,  who  was  not  a  member  of  an  agricultural 
tribe.  The  Bule-deed  having  been  presented  for  mut'ition  of  naines  the 
Naib-Tahsildar  referred  the  case  to  the  Deputy  Commissioner  for  orders. 
The  latter  considering  that  the  transaction  was  not  permissible  under  the 
provisions  of  the  Punjab  Alienation  of  Lund  Act  treated  it  as  a  sub-mort- 
gage ;  and  under  Section  9  of  the  Act  revised  the  terms  of  the  sulo-deed, 
converting  the  sale  into  a  usufructuary  mortgnge  for  20  years,  and 
directed  that  on  the  expiration  of  that  term  the  land  should  be  re-delivored 
to  the  original  owner.  On  appeal  the  Commissioner  modifiod  this  order  to 
this  extent  that  on  the  expiration  of  the  term  of  tho  mortgage  the  land 
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should  revert  to  '  C '  instead  of  *A,'  and  tliat  if  within  the  period  of 
20  years  '  A  '  claims  redemption  he  might  recover  possession  from  *  D  * 
after  payment  to  him  through  *  C '  such  sum  less  than"  Rs.  200  as  the 
Deputy  Commissfoner  might  fix  with  regard  to  the  number  of  years  '  D  ' 
had  been  in  possession. 

Held,  that  a  usufructuary  mortgage  of  land  which  is  not  occupied  as 
the  site  of  any  building  in  a  town  or  village  and  is  occupied  or  let  for 
agricultural  purposes  or  for  purposes  subservient  to  agriculture  or  for 
pasture  is  laud  within  the  meaning  of  clause  (3)  of  Section  2  of  the  Punjab 
Alienation  of  Land  Act,  and  where  a  permanent  alienation  of  such  land 
had  taken  place  since  the  said  Act  came  into  force,  the  proper  procedure 
for  a  Deputy  Commissioner  is  to  proceed  under  Section  3  (2)  to  sanction 
or  to  refuse  to  sanction  the  sale,  and  in  case  of  refusal  to  fix  terms  and 
conditions  under  Section  14. 

Held^  further,  that  the  objects  of  the  Punjab  Alienation'of  Land  Act 
are  to  encourage  thrift  and  prevent  the  extravagance  which  excessive 
credit  suggests  and  facilitates,  and  lao  to  protect  the  ignorant  zamin- 
dars  against  the  wiles  of  the  money-lender  and  have  no  bearing  at 
all  upon  sales  of  the  nature  described  as  having  taken  place  between  *  C  ' 
and  *  D  '  which  are  quite  harmless  or  matters  of  indifference,  and  therefore 
such  a  sale  ought  to  have  been  sanctioned. 

Appeal  from  the  order  of  the    Gommissioner  of  Lahore  Division, 
dated  \st  April  1903. 

The  following  judgment  was  delivered  by 
9^fe  Odober  1903.  The  Financial   Commissionee.  -  In    1876,   Mohkam   Din,  an 

Arain,  (his  heir  therefore  being  now  a  member  of  an  agricnltural 
tribe),  mortgaged  the  land  in  question  to  Dhandi,  an  Afghan, 
and  xMussammat  Begam,  Shekh,  for  Rs.  231,  with  liberty  to 
redeem  at  any  time.     The  mortgage  was  a  usufructuary  one. 

In  1884,  Dhundi  Khan  and  Mussammat  Begam  transferred 
their  rights  under  the  mortgage  deed  to  Akbar  Shah,  Mohkam 
Din's  right  of  redemption  being  unaffected. 

Finally,  on  8rd  July  1901,  after  the  Alienation  of  Land  Act 
had  come  into  operation,  Akbar  Shah  (a  member  of  an  agricul- 
tural tribe)  sold  his  right  as  mortgagee  under  the  transaction 
of  1884  to  Sukhbashi  Ram,  Khatri,  who  is  not  a  member  of  an 
agricultural  tribe  and  not  an  agricalturist  within  the  meaning 
of  the  Act  in  the  village  where  the  land  is  situated. 

Such  being  the  facts,  the  case  came  up  before  the  Naib- 
Tahsildar  for  mutation  of  names  and  he  referred  it  for  orders. 
The  following  orders  were  then  passed  by  the  Deputy  Commis- 
sioner, Mr.  Atkins,  and  the  Commissioner,  the  Hon'ble  Mr. 
Alex.  Anderson. 
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Order  by  the  Deputy  Commissioner,  dated  29th  October 
1902. 

"  Looking  at  the  defiintion  of  land  in  Section  2  (3)  of  Act  XIII  of  1900, 
I  think  that  a  right  of  usnfructnary  mortgage  is  '  land  '  as  it  is  a  right 
to  receive  rent, 

"  Therefore  the  sub-mortgage  of  August  1901  is  not  permissible  and 
must  be  dealt  with  under  Section  9.  Akbar  Shah  is  a  Sayad,  a  member  of 
an  agricultural  tribe,  while  the  ultimate  mortgagee  is  not  a  member  of  an 
agricultural  tribe. 

"  I  do  not  think  Akbar  Shah  is  entitled  to  any  consideration  as  he  has 
transferred  his  rights  in  the  land,  and  I  would  give  Sukhbashi  Earn  the 
most  favourable  terms  possible,  i.e.,  an  usufructuary  mortgage  for  20 
years. 

"  But  1  am  not  sure  whether  after  that  time  the  land  should  revert  to 
Akbar  Shah  or  to  the  original  owner  Mobkam  Din,  or  rather  his  son-Nur 
Din. 

"  The  Section  6  (1)  (a)  says  it  shall  be  re -delivered  to  the  mortgagor, 
but  I  don't  see  why  Akbar  Shah  should  get  it ;  he  has  merely  passed  on 
Jiis  right  of  mortgage,  and  he  again  can  be  ejected  by  Dhundi  if  the  latter 
sues  for  redemption.  In  justice  the  land  should  revert  to  the  original 
owner,  the  first  mortgagor.  There  is  no  recognised  procedure  by  which  I 
can  refer  the  point,  so  that  I  must  decide  it  leaving  it  to  any  party  aggrieved 
to  appeal. 

"  1  direct  that  on  the  expiration  of  20  years  the  land  shall  be  re-deliver- 
ed to  the  owner.  " 

Order  by  the  Commissioner,  dated  1st  April  1903, 
"  Xho  land  concerned  in  this  case  was  first  mortgaged  by  Mohkam 
Din  to  Dhundi  Khan  (Afghan)  and  Mussammut  JBegam  (Shekh)  with  pos- 
session for  Bs.  231,  not  to  be  redeemed  until  the  whole  mortgage  money 
(Us,  231)  was  paid.  This  was  in  1876.  In  1884,  they  transferred  all 
their  rights  for  lis.  231  to  Akbar  Shah,  who  became  practically  the 
mortgagee  of  Mohkam  Din,  by  a  deed  of  sale. 

"  No\T  Akbar  Shah  has  by  a  deed  of  sale,  dated  3rd  July  1901,  sold  to 
Sukhbashi  llaui,  all  his  rights  as  mortgagee  in  consideration  of  lis.  200. 
Akbar  Shah  is  a  Sayad,  and  Sukhbashi  Ham  is  a  Khatri,  and  au  owner  in 
the  village  only  from  1892,  and  in  the  Lahore  District  Sayads  are  members 
of  au  agricultural  tribe,  and  Khatris  are  not. 

"  The  Collector  has  decdied  that  the  mortgage  rights  are  '  land '  within 
the  moaning  of  Section  2  (3)  of  the  Alienation  of  Laud  Act,  and  in  this 
J  agree  with  him,  but  J  am  not  able  to  follow  him  in  tho  rest  of  his  order. 
The  deod  of  sale  convoying  tho  mortgage  rights^  to  tho  appollant  waa  duly 
regisiered,  whi<-h  according  to  my  view  <if  tho  case  it  sUoiild  not  liavo  been. 
And  it  w:m  prosonted  for  mutation  of  namo,  that  is,  tluit  the  name  of  Aklmr 
Shah  Hhuuld  bo  struck  out  as  mortgagee  in  possession  and  tho  name  of 
Sukhbashi   Kam  aubytiluted.     The  Kaib-TahaiUlur  properly  dosciibed  tho 
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transaction  as  a  sale  between  a  Sayad  and  a  Khatri,  and  meotioned  that 
the  vendee  refused  to  agree  to  a  mortgage  for  20  years.  lie  submitted  the 
case  to  the  Deputy  Commissioner  for  orders.  He  treated  the  transaction 
as  a  sub-mortgage  under  Section  9,  and  ordered  that  the  appellant  should 
have  possession  as  a  usufructuary  mortgage  for  20  years,  in  accordance 
with  Section  6  (1)  (a),  after  which  period  the  land  should  revert  to  the 
original  owner.  Now  even  if  the  transaction  had  been  a  temporary  alien- 
ation as  the  Deputy  Commissioner  considered  it,  this  procedure  is  not  quite 
in  accordance  with  Circular  letter  No.  3441,  dated  5th  June  1901. 

'*  The  mutation  should  have  been  refused  under  Notification  23,  dated 
22nd  May  1901,  paragraph  1  (2). 

•'  The  Naib-Tahsildar  properly  treated  the  case  as  a  permanent  aliena- 
tion  as  far  as  Akbar  Shah  was  concerned,  and  referred  the  case  under 
paragraph  II  (1)  for  the  Deputy  Commissioner's  orders.  The  latter  should 
have  proceeded  under  Section  3  (2)  and  having  refused  sanction  to  the  sale, 
he  should  have  passed  an  order  under  Section  14. 

"The  Deputy  Commissioner  could  have  passed  under  this  section  the 
very  order  he  has  passed  under  Section  9  (1),  The  Deputy  Commissioner 
has  allowed  Sukhbashi  as  much  as  he  could.  The  sale  to  Snkhbashi  had 
to  be  cancelled,  and  he  has  got  a  mortgage  for  20  years,  the  maximum 
that  could  be  allowed.  At  the  end  of  that  time  he  will  cease  to  have  any 
rights  over  the  land. 

"  The  question  arises  what  will  become  of  it.  I  agree  with  the  Deputy 
Commissioner  that  if  the  sale  to  Sukhbashi  had  been  allowed  to  stand, 
Akbar  Shah  would  have  ceased  to  have  any  rights,  and  Sukhbashi  would 
have  become  the  mortgagee  of  Mohkara  Din. 

"  But  the  sale  is  cancelled,  and  in  accordance  with  the  last  words  of 
Section  6  (1)  (a)  the  rights  to  hold  the  land  after  Sukhbashi  should  revert 
to  Akbar  Shah.  To  this  extent  the  Deputy  Commissioner's  order  requires 
to  be  amended. 

"  A  diflaoulty  will  arise  if  Mohkam  Din  should  wish  to  redeem  the  mort- 
gage within  the  20  years,  for  in  that  case  Snkhbashi  would  not  be 
entitled  to  possesaion  for  the  whole  time.  If  Mohkara  Din  wishes  to  re- 
deem, it  must  be  by  payment  to  Akbar  Shah  who  is  still  his  mortgagee  ;  but 
Akbar  Shah  cannot  redeem  within  20  years  according  to  the  Deputy 
Commissioner's  order,  and  provision  must  be  made  for  the  contingency 
however  unlikely.  I  therefore  add  the  condition  under  Section  14  that  if 
within  the  period  of  20  years  Mohkam  Din  claims  redemption,  he  may 
recover  possession  from  Sukhbashi  after  payment  to  him  through  Akbar 
Shah  such  sum  less  than  Rs.  200  as  the  Deputy  Commissioner  may  fix  with 
regard  to  the  number  of  years  Sukhbashi  has  been  in  possession,  and  the 
amount  of  principal  and  interest  which  he  may  be  considered  to  have 
realized  by  such  possession,  the  whole  principal  and  interest  being  liqui- 
dated by  20  years*  possession.  To  this  extent  the  order  of  the  Deputy 
Commissioner  is  modified." 

I  liave  no  doubt  that  a   usufructuary  mortgage  of  land 
wliicli  is  not  occupied  as  the  site  of  any  bailding  in  a  town 
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village  and  is  occupied  or  let  for  agricultural  purposes  or  for 
purposes  subservient  to  agriculture  or  for  pasture  "  is  '  land  ' 
within  the  meaning  of  Section  2  (3)  of  the  Alienation  of  Land 
Act  because  it  includes  a  right  to  receive  rent. 

What  happened  on  July  3rd,  1901,  was  therefore  not  a  nioit- 
gage  by  a  member  of  an  agricultural  tribe  in  a  manner  or  form 
not   permitted   by  or  under  the  Act  but  a   sale  of  '  land  '    which 
could  not,  however,  take  efi'ect  as  a  sale    without   the  sanction    of 
the  Deputy  Commissioner.     I  agree  therefore   with  the    Commis- 
sioner that  the  Deputy  Commissioner  ought  not  to  have   proceeded 
under  Section  9  to  revise   and  alter  the  mortgage ;  for  the  real 
mortgage    in   this   case,  which    remains   unaltered   though   the 
parties   to   it  have  changed,  was    made  in  1876.     The  Deputy 
Commissioner   should   have  proceeded  under   Section   3    (2)   to 
sanction  or   to  refuse   to  sanction    the   sale.     Furthermore  the 
Commissioner   is   quite  correct   in   holding   that  if  the    Deputy 
pommissioner  refused  sanction  his  next  proceeding    should  have 
been  to  fix  terms  and  conditions  uuder  Section  14. 

But  while  I  think  that  the  Commissioner  has  indicated  the 
right  procedure,  I  am  unable  to  agree  with  him  or  with  the 
Deputy  Commissioner  as  to  the  substance  of  their  decision. 

In  the  first  place,  except  as  provided  in  Section  9  (2)  and  (3) 
in  the  case  of  mortgages  in  which  there  is  a  condition  intended 
to  operate  by  way  of  conditional  sale,  the  Act  has  no  retro- 
spective effect  upon  mortgages  and  gives  no  power  to  revise  and 
alter  mortgages  made  before  it  came  into  force.  In  substance  the 
Deputy  Commissioner  and  Commissioner  do  revise  and  alter  a 
mortgage  made  in  1876,  and  this  they  had,  in  my  opinion,  no 
power  to  do. 

Secondly,  the  Act  is  restrictive  and  by  design  in  conflict  with 
the  usual  principle  that  alienations  are  economically  for  the  good 
of  both  parties  and  tend  to  bring  lands  into  the  hands  which  can 
make  best  use  of  them.  In  considering  therefore  whether  sanc- 
tion should  or  should  not  be  given  under  Section  3  (2)  the  main 
question  is  what  does  the  policy  of  the  Act  require  ?  Wo  ai-o 
lot  to  oppose  transactions  which,  so  far  as  the  policy  of  the  Act 
1  concerned,  are  quite  harmless   or  matters  of  indifference. 

I   agree  with   the    Deputy    Commissioner  that  Akbar  Shah 
oes  not  require  any  particular    consideration.     He  iseenia  a  well- 
do  person,  well  able  to  take  care    of  himself.      The   objects   of 
vhe  Act,  namely,  to  oucouragu   thrift,  provout   the  uxtravaguuce 
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which  excessive  credit  suggests  and  facilitates  and  prot^ect  the 
ignorant  zamindars  against  the  wiles  of  the  money-lerdcr,  have 
really  no  bearing  at  all  upon  this  sale  by -Akfcar  Shah.  It  is  i 
true  that  he  is  a  member  of  an  agricultural  tribe  and  his  pur- 
chaser is  not.  But  with  this  land  Akbar  Shah  had  only  a  casual 
connection.  It  was  not  his  ancestral  property.  Be  was  Iho 
mortgagee  only  and  quite  ready  to  part  with  his  interest.  If 
regard  be  had  to  the  policy  of  the  Act  we  should  look,  as  in  fact 
both  Deputy  Commissioner  and  Commissioner  have  done,  to  the 
eventual  restoration  of  the  land  to  the  heirs  of  the  original  Araiii 
mortgagor.  It  is  the  Arains,  not  the  Sayads,  who  should,  at  a 
proper  time,  get  back  the  land. 

For  these  reasons  I  think  the  sale  by  Akbar   Shah    to  Sukli 
bashi  Ram  ought  to  have  been  sanctioned;  and  I  sanction  it   an^ 
direct  that  mutation  of  names  be   carried   out  accordingly.      Th 
effect  is  that  Akbar  Shah  ceases,  as  he  should,   to  have   any  coxi- 
nection    with  the  land  and  that  the  original  mortgage  holds  good, 
the   heir   of   Mohkam  Din  having   as   against  Sukhbashi   Eam 
precisely  the  same  right  of  redemption  that  Mohkam  Din   himself 
had  against  the  first  mortgagees. 

Appeal  allowed. 


No.  7. 
Before  the  Mon^hle  Sir  Lewis  Tupper,  K.  C.  I.  E.,  G.  S<  I., 

Financial  Commissioner. 

!HARJAS  AND   AN0THER,-PETIT10NELiS, 
Versus 
HARDITTA  AND  ANOTHER,— RESPONDENTS  . 
Revision  No.    3  of  1902-03. 

Punjab  Alienation  cf  Land  Act,  1900,  Section  9— Power  to  revitie  mort- 
gage made  in  form  not  'permitted. 

In  1899  '  A,'  who  was  a,  member  of  an  agricultural  tribe,  mortgaged 
his  land  to  '  B, '  a  Kbatri.  The  mortgage  was  a  collateral  one  and  contain- 
ed provisions  intended  to  operate  by  way  of  conditional  sale  on  default  of 
repayment  of  the  loan  within  two  years.  On  default  being  made,  no  steps 
were  taken  to  enforce  the  conditional  sale,  but  the  parties  agreed  that '  B  ' 
should  take  over  possession  as  mortgagee  allowing  'A'  to  cultivat  e  the  land 
as  his  tenant  subject  to  payment  of  rent.  The  parties  then  applied  for 
mutation  of  names,  but  the  Deputy  Commissioner  holding  that  the  exchange 
of  possession  amounted  to  a  fresh  mortgage  not  permitted  by  the  Punjab 
Alienation  of  Land  Act,  refused  to  give  his  sanction  to  mu  tation  beii:^' 
eifected. 
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Held,  that  there  was  no  fresh  mortgage  but  as  the  position  of  the 
parties  w>i8  not  in  accordance  with  the  policy  of  the  Act,  which  on  behalf 
of  the  members  of  agricnltnral  tribes  aims  at  the  excision  of  conditions 
intended  to  operate  by  way  of  conditional  sale,  the  proper  procedure  for 
the  Deputy  Commissioner  was  to  have  acted  under  Section  9  of  the  Act  by 
putting  the  mortgagee  to  his  election  whether  he  would  agree  to  the  sale 
coudiiiou  being  struck  out  of  his  deed,  and  if  he  agreed  to  the  said  condition 
being  excised  the  mutation  of  names  should  have  been  effected. 

Petition  for  revision  of  the  order  of  W.  A.  LeBossignolj  Esquirej 
Collector  of  Jullundury  dated  16t7i  October  1902. 

The  following  judgment  was  delivered  by 

The  Financial  Commissioner.— On  March  6th,  1899,  Harditta  9th  October  1903. 
.md  Indar,  Jats,  mortgaged  certain  lands  and  houses  to  Harjas 
and  Labhu,  Khatris,  for  Rs.  898.  The  mortgage  was  a  col- 
lateral one  and  contained  provisions  intended  to  operate  by  way 
of  conditional  sale  and  enforceable  if  the  principal  of  the  debt 
was  not  repaid  within  two  years.  The  principal  has  not  been 
repaid  and  no  steps  have  been  taken  to  enforce  the  conditional 
sale,  but  by  agreement  of  the  parties  the  mortgagees  have  come 
into  possession  of  the  land  and  Indar  and  Harnam  (acting  ap- 
parently on  behalf  of  his  father)  have  taken  the  land  on  lease 
from  them  as  their  tenants  subject  to  payment  of  rent  for  one 
year  which  has  expired.  Before  me  the  parties  agree  to  continue 
lliis  arrangement. 

In  consequence  of  the  transfer  of  possession  above  referred 
to  the  parties  applied  for  mutation  of  names. 

The  Naib-Tahsildar  on  9th  September  1902  refused  mutation 
on  the  grounds  that  the  mortgagees  do  not  belong  to  an  agricul- 
tural tribe,  that  possession  was  taken  after  Act  XIII  of  1900  came 
into  force,  and  that  no  fresh  sanction  of  the  Deputy  Commissioner 
had  been  obtained. 

The  Naib-Tahsildar  probably  did  not  quite  understand  the 
Act.  A  Deputy  Commissioner  cannot  sanction  a  mortgao-e  at 
variance  with  the  Act,  but  if  a  mortgage  is  made  by  a  member 
of  an  agricultural  tribe  at  a  date  subsequent  to  tho  commence- 
ment of  the  Act  in  any  manner  or  form  not  permitted  thereby 
the  Deputy  Commissioner,  under  Section  9  (1),  can  revise  tho 
terms  of  the  mortgage  so  as  to  bring  it  into  accordance  with  a 
permitted  form. 

The  Deputy  Commissioner,  apparently  holding  that  tho 
exchange  of  possession  above  described  in  substanfo  amounted 
to  a  fresh  mortgage  in  a  form  not  permitted  by  tlio  Act,   upheld 
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the  order  of  the  Naib-Tahsildar  refusing   sanction   to  the  mu- 
tation. 

Under  the  whole  circumstances  I  think  it  was  proper  to 
refuse  mutation  though  not  for  any  of  the  reasons  given  above. 
I  do  not  think  there  was  any  fresh  mortgage,  but  the  case  was 
such  that  the  position  of  the  parties  was  not  in  accordance  with 
the  policy  of  the  Act,  which,  on  behalf  of  members  of  agricultu- 
ral tribes,  aims  at  the  excision  of  conditions  intended  to  operate 
by  way  of  conditional  sale  when  they  come  to  notice  in  the  usual 
course  of  business. 

Sections  9,  19  and  23  of  the  Act  give  me  all  powers  neces- 
sary to  deal  with  the  case. 

I  have  put  the  mortgagees  to  their  election  under  Section 
9  (2),  and  they  elect  for  the  conditions  intended  to  operate  by 
way  of  conditional  sale  being  struck  out  of  their  mortgage-deed. 

So  far  as  relates  to  land  comprised  in  the  deed  which  is 
land  as  defined  in  the  Alienation  of  Land  Act,  I  order  that  the 
mortgage-deed  be  read  without  such  conditions.  In  other 
respects  it  remains  the  record  of  a  subsisting  mortgage  unaffect- 
ed by  these  proceedings. 

The  parties  having  agreed  that  the  mortgagees  shall  remain 
in  possession  and  that  the  mortgagors  shall  continue  to  be  their 
tenants  of  the  land,  mutation  of  names  should  now  be  effected 
accordingly  under  Section  37  (6)  of  the  Land  Revenue  Act. 

It  will  be  observed  that  the  situation  has  now  been 
regularised,  so  that  there  is  nothing  inconsistent  with  the  policy 
of  the  Act  in  the  relations  now  established  between  the  parties. 
The  period  of  a  mortgage  by  conditional  sale  made  before  the 
Act  came  into  force  and  still  subsisting  is  not  to  be  altered  if  the 
mortgagee  agrees  that  the  sale  condition  shall  be  excised. 

The  Deputy  Commissioner  himself  might  have  dealt  with 
this  case  precisely  as  1  have  dealt  with  it  if  it  had  occurred  to 
hiE:.to  do  so.  As  the  Act  is  still  new,  I  have  recorded  my  reasons 
fully  for  the  guidance  of  other  Deputy  Commissioners. 

Application  allowed. 


Dec.  1903.  ] 
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No.  8. 

Before  the  Bon'hle  Sir  Lewis  Tupper,  K.C.  L  E.,  0.  S.  L, 

Financial  Commissioner. 

MAHR  RANA,-(Defendant)— PETITIONER, 

Vefsus 
THAKAR  DAS  AND  OTHERS,— (Plaintiffs, - 
RESPONDENTS. 

Revision  No.  142  of  1902-03. 

Civil  Procedure  Code,  1882,  Sections  108,  561— Dismissal  of  appeal 
under  Section  551,  Civil  Procedure  Code— Power  of  Original  Court  to  suhse- 
quently  set  aside  such  decree. 

Held,  that  the  decree  of  an  Original  Court  merges  in  the  order  or 
decree  of  an  Appellate  Court  passed  under  Section  551  of  the  Civil 
Procedure  Code  dismissing  the  appeal  without  notice  to  the  Court  below 
or  to  the  respondent,  and  in  a  case  where  there  is  occasion  for  an  appli- 
cation under  Section  108  for  setting  aside  snch  a  decree,  the  application 
should  be  made  to  the  Appellate  Court. 

Bapu  V.  Vajir{^),  dissented  from.  Uma  Sundari  Devi  v.  Bindu  Baahini 
Chowdhrani  ('),  Mehdi  v.  Bahadar  (»),  and  Sayad  Zahur-ul-Hassan  v. 
Oanda  Mai  (*),  followed.  Thakur  of  Masudav.  The  widows  of  the  ThaTcur 
ofNand  %vara  (*),  Royal  Beddi  v.  Linga  Reddi  (»),  and  Muhammad  Sulaiman 
Khan  v.  Muhammad  Yar  Khan  ('),  referred  to. 

Petition  for  revision  of  the  order  of  M.  L.  Waring ^  Esquire^ 
Collector  of  Uultan,  dated  27th  February  1903. 
Harris,  for  petitioner. 
Sohan  Lai,  for  respondent. 
The  following  judgment  was  delivered  by 

The    Financial   CoMMissiONKR.-The  point  for   decision   in    ^.7   rx  .  i      ,r^/^.^ 
,    .    ,  ,  ,     ,         ,       ,  ^^'*  October  1903. 

this  case  is  a  technical  one,  namely,   whether  the  decree  of  the 

lower   Court  merges  in  the   order  or  decree  of  an  Appellate  Court 

passed    under  Section  551  of  the  Civil  Procedure  Code  dismissing 

the   appeal  without  notice  to  the  Court  below  or  to  the  respondent 

or  his  pleader.  . 

The  plaintiff,  a  mortgagee  of  certain  lands,  sued  hia  lessee 
and  co-mortgagees  for  rent  for  a  certain  harvest.  l\{}  obtained 
an  exparte  decree  which  included  less  interest  than  ho  claimed. 
He  then  appealed   to  the   Collector   to  grant    him     additional 


(»)  I.  L.R,  XXI  Bom.,  548.  (♦)  4,  P.  R.^  1001 

(•)  J.  L.  R.,   XXIV  0ml.,  759.  (•)  /.  L.  R.,  II  All.^  819 

(»)  30  P.  R.,  1900.  (•)  /.  L,  R„  m  Mad,,  J. 

{')  LL.R,  XI  All,  2G7, 
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interest,  and  this  appeal   was   dismissed  by    the  Collector    nnder 
Section  551  on  June  18th,  1902. 

On  August  8th,  1902,  the  defendant  obtained  from  the  first 
Court  an  order  setting  aside  the  exparte  decree.  The  plaintiff 
raised  no  objection  in  consideration  of  the  payment  of  Rs.  5  costs. 

It  subsequently  came  to  the  notice  of  the  first  Court  that 
long  before  the  order  of  August  8th,  1902,  had  been  passed  an 
appeal  agaiust  the  original  exparte  decision  had  been  rejected 
by  the  Collector.  The  first  Court  therefore  held  that  its  order  of 
August  8th,  1902,  was  ultra  vires,  cancelled  that  order  and  con- 
signed the  case  to  the  record  room. 

The  defendant  then  appealed  to  the  Collector  who,  holding 
that  the  decree  of  the  first  Cqnrt  had  merged  in  that  of  the 
Collector,  rejected  th3  appeal  without  going  into  the  merits  of 
the  question  whether  the  exparte  decree  ought  rightly  to  be  set 
aside  or  not. 

Various  authorities  were  cited  in  argument,  and  it  appears 
that  the  decisions  of  the  High  Courts  are  not  altogether  in 
harmony. 

If  we  are  to  rely  on  Bapu  v.  Vajir  C^),  the  dismissal  of  an 
appeal  under  Section  551  is  a  decree,  but  is  not  a  decree  compris- 
ing the  decree  of  the  lower  Court.  "  It  leaves  " — so  it  was  held — 
"the  decree  of  the  lower  Court  untouched,  neither  confirmed,  nor 
"  varied,  nor  reversed,  and  it  remains  the  decree  of  the  lower 
"  Court ." 

If  so,  the  order  of  August  8th,  1902,  was  not  ultra  vires,  and 
should  be  restored;  because  under  Section  108  of  the  Civil  Proce- 
dure Code  the  application  to  set  aside  an  exparte  decree  lies  only 
to  the  Court  by  which  the  decree  was  made. 

On  the  other  hand,  in  Ifma  Sundari  Devi  v.  Bindu  Bashini 
CJmwdhrani  (^),  it  was  held  that  there  is  no  distinction  betw^n 
an  appeal  dismissed  under  Section  551  and  an  appeal  dismissed 
under  any  other  section. of  the  Code  after  full  hearing  ;  and  that 
the  High  Court  has  power  to  amend  the  decree  which  has  in  effect 
been  confirmed  by  it. 

I  confess  that  the  distinction  between  a  superior  Court  con- 
firming a  decree  and  a  superior  Court  passing  an  order,  itself 
a  decree,  which  leaves  the  decree  of  the  lower  Court  untouched, 
appears  to  me  to  be  a  distinction  without  a  difference. 


(1)  I.  L.   K„  ^n  Bctr>.,  548.  («)  /.  L,  /J„  XXI V  Cal,  750, 
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